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STATUTE. 

6.  Sect  128.  Expiration  of  compul- 
80^  powers,  526,  539.     Company^ 

XLI.  8  &  9     Vict,  e.  20.    (Railway 
Clauses).  ^ 

1.  Sect.  6,  16.    Lands  injuriously  af- 
fected, 912.     Company,  XVII.  3. 

2.  Sect.  14.   Engineering  works,  19. 
Bailway,  I. 

3.  Sect.  15.  Restriction  of  deviation, 
526.     Company,  XVI.  1. 

4.  Sect.  16.     Works     in     navigable 
rivers,  586.     Company,  XXI.  1. 

5.  Sect.  65,    Obstruction  of  private 
way,  961.     BaOway,  VIII.  1. 


LLII.  8  &  9  FiVrf.  c.  109. 
Wagers). 


(Games  and 


Sect.  18.  IllegaUty,  423.  Bills,  IV.  1. 

^>iLIII.    8  &  9  Vict.  c.  126.     (Pauper 
Lunatics). 

1.  Sect.  62.  Reimbursement  by  settle- 
ment parish,  971.     Poor,  AIII.  1. 

3.  Sect.  62.  Jurbdiction,  908.  Notice, 

^^ILIV.  9  &  10  Vict.  c.  66.  (Removal  of 
Poor). 

1.  Sect.  1.  Five  years  residence,  496. 
Poor,  XII. 

2.  Sect.  1.    Break   by  imprisonment, 
404.     Poor,  IX.  3. 

3.  Sect.  6.  Illegal  conveyance  of  pau- 
pers, 299.     Poor,  IX.  1. 

^^^*<LV.  10  &  11  Vict.  c.  12.     (Mutiny). 

Sects.  55,  57.  Enlistment,  48.  Enlist- 
ment, 1.  1. 


■^MVI.    10  &  11  Vict.  c.  34.      (Towns 
Clauses). 

Sects.  47  to  56.    Altering  levels,  681. 
Street,  I. 

^LVIl.  12  &  13  Vict.  c.  45.    (Sessions' 
Procedure). 

1.  Sect.  11.  Special  case,  496.    Poor, 
XII. 
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2.  Sect.  1 1 .  Right  to  begin  and  reply, 
404,  496.     Poor,  IX.  3.  XII. 

XLVIII.  12  &  13  Vict.  c.  103.    (Poor). 

Sect.  5.  Maintenance  of  lunatics,  496. 
Poor,  XII. 

XLIX.  12  &  13  Vict.  c.  106.     (Bank- 
rupts).     Bankrupt. 

Thirdly  :  Decisions  on  local  and  per- 
sonal acts. 

L.  Navigation  acts. 

River  Witham  navigation,  1023. 
Bridge,  I. 

LI.  Paving  and  improvement  acts. 

Oldham  improvemen ts,  68 1 .    Street,  I . 

Ln.  Railway  acts. 

1.  Amalgamation  acts,  864.  Railway, 
VI. 

2.  Caledonian  railway  Carlisle  devia- 
tion, 19.    Railway,  I. 

3.  Great  Northern:  embankments,  643. 
Company,  XVU.  1.  961.  Railway, 
Vllf.  1. 

4.  Leeds  and  Bradford,  796.  Com- 
pany, XIX.  1. 

5.  London  and  North  TTw/em  Railway 
Company,  864.     Railway,  VI. 

6.  York,  Newcastle  and  Bencich  Rail- 
way Company,  886.  Railway^  VI.  2. 

LIII.  Turnpike  road  acts. 

Taunton  roads,  412.     Highway,  VIII. 

STIPEND. 
Of  curate,  1 98.     Benefice,  I.  1 . 

STOPPAGE  IN  TRANSITU. 

On  dishonour  of  bills  given  in  pay- 
ment after  the  time  appointed  for 
delivery,  941.      Vendors,  X.  2. 

STREET. 

I.  Clauses  relative  to  streets  in  towns 
improvement  acts. 
Paving  new  streets. 
4  c 


Trespass  against  the  CoMliM6iierk 
mii±e6iit\hg'\!h9''Oldftdin  Foli^Afct 
(7  G,  4.  c,  cxvii.),fbf  breaking 'J)lain- 
tifTs  close  and  lowering  his  soiL  Plea, 
jasjtifVing  the  acts  as  dbne'itt  to^ftnertiigii 
WifePWdei^ iMm'^yen  by  sect  53. 
of  that  statute  (sabstatitikfty  thd  same 
as  Stat.  10  &  11  Vict  c.  34.  «.  51). 

Replication :  De  in^'uria.  New  as- 
siffnment,  tfaiit'dfef^ndaWlA  entered  for 
other  purpogeSf.and  lowered  the  soil 
in  excess.  Tlea  tb  the  Kew  aisigfi. 
ujent :  Not  Guikj. 

On  the  trial,  it  apoeared  that  tlie 
plaintiflTs  close*^  wte*  part  of  a  new 
street;  that  the  defendants  had  ciiused 
it  to  be  paved  and  lowered  in  a  maiViHM^ 
fWt^^ftild  liave"W>*n  jtistifted^  jf  U 
had  been  an  old  street,  or  hhd^  been 
previously  brought  under  their  ma- 
nagement.   ,,|  ,  .        . .        , 

Held:  TlWttJie' ribWfei^  given  to 
t^9  Commissioner^  by  sect.  53  were 
not  aripfte&Mte  to  stteti  d;\iew  stre^; 
and  that  plaintiff  was  entitled  to  re- 
cover. Broum  v.  Clesg.  681. 
<A^  \/.A  .  .'/  /•■■■; 
II.  Old  streets. 

t' Al^'iybcr^he  ildv,ei  of  old  .^irevte, 
681.     ^te,  I. 

2.  LoweringJgFje}  fu;^.  ppauthorized, 
purposes,  6^1,  688.     ASUe^  I. 

For  private  way  obstructed,  96 1 .  Rail- 
way, YllL  I. 

S0MkON8v'         •  "■-  >  • 
To  shew  cause. 
Necessity  ^5. -^^2^^  ,gi,,^,  1.  l. 

Acts  valid  though  done  on  a  Sunday. 

SUREfe '      -■'"  -' 

I.  Duration  of  li|i^{h(y/  /  .   , 

1.  For  performancc/ofxiutics  of  office 
not  anminl. 


1  BURGEON.' 

A  person  appointed  to  act  as  over- 
seer for  co|fl«9t)Dg  borqugt  rate  in  a 
portion  of  a  parish,  under  stat.  7  W.  4. 
jmd  1  Vict.  c.  81.  jj,  3.,  ifl^not  on^/of; 
th«.  boiipugh  oncers  whQ  are  t^  be 
appointed  **  in  every  year"  under  fitat. 
5  &  6  fT.  4.  c.  76  *.  58. 

Whether  such  an  officer  caa  legally  J 
be  appointed  for  an  indefinite  time, 
.toWng   t^e  iAekstire  of  the  council. 

But,  where  parties  had  be^me 
^uretieam  a boi^^T^citing that R, had 
been  appointed.ta  act  as  overseer  for 
making  and  levying  borough  rates  in 
that  pavt  of  parish  A*  which  lay  within 
the  borough  o^B^j^umig  the  pleasure 
of  the  council,  and  the  bond  was  con- 
ditioned jbr'i^rf^^mjHice  of  t|he  duties 
during  such  time  as  A.  sholild  act  as 
.fluid^  oversj9€»r :  Hpld,  tfeU  the^^r^tif»  ; 
w«re  l}»ble;beyond.^b«/e;i^pira%fi  br 
tlie  year,  A.  continuing  in  office; {for 
that  there  was  no  law  limiting  the 
duration  of  th^  p^9e  jto  a  year,  so  as 
to  control  the  express  stipulations  of 
t^>^pfi,      .  ^.  ,.  .      .,     . 

In  nn  action  on  inch  bond,  theiY)n. 
dition  appearing  on  oyer  to  be  as  above, 
dc}fehdaJiV,'We4dc/d  thkt  A.  Wasip-'J 
pointed'  to'  Wt  AS  bVerse^,  siii^eet  to 
the  pleasure  of  the  council,  ior  one 
year  and  no  m^ttf  un40r  ^tat.  7  W,  4. 
&  1  Vict.  c.  81.,  and  that  he  performed 
t^^ttttdif  fbr  one  yefw,    Repliof^son^'  • 
that  A.  was  appoftitt)^  to'^t  ^.during 
the  pleasure  of  the  council  generally, 
and  for  no   defipit£ ,  p^spod  or   time 
certain.     Held  good,  on  special  de« 
murrer*  ,  ,£(irmngJiam,^,Jffayor  qfyY,  , 
Wright,  623. 

2.  When   not   disohaiigbd    by   insol- 
vency, 189.     Annuity,  I. 

II.  By  Guii4ntf<;:    'f^mntntie.  '•  • 

....'•  u  .....  •■     t  ■ 

SURETY  OF  TilE  PRACEV  ' 

M    /-. V--.       "        ■  ■-.,.  :     •...:■!      ;  \i 

See  Articles  of  the  Peace. 


SURGfiON. 

Uncertificated  bankrupt,  6B\. 
ntpt,  V. 


'Banft^ 


SURRLUSA6E. 


rffRAVIHRSB.,.  lllfi 


SURPLUSAGE. 

!•  What  instruments. 

In    indictments,    109.      Ifi^Aioay, 

1 1.  Instances. 

1.  Unnecessary    negatiye    of    other 
than    gaming  considerations, .  423* 
.  BiiUjv.l. 

%  Unnecessary  excuse  for  not  staling 
a  name,  218.     Assault,  I. 

3.  Unnecessary  dedcription  of  a  per- 
son, 218;    AmouU^L 

TENANT  AT  WILL. 

^iailtray  Company  when  not,  though  in 
whhniit  conveyanec,  796.  Company. 
XIX.  I.  ^^ 

TENDER. 

i  .  Of'coDvcvaiice,  pursuant  to  condition, 
f)d».     ihtuigey  II.  L 

Xl.  What  not  a-disqualificatiou  excusing 
lendur,  951.     J)evise,  II.  1. 

THEATitK. 

i  )uli«s  of  employer  towards  tlie  artists, 
einployeti,  326.  Dut^^  I. 

TliliEAT. 
l*a;rc  3;37.      Articles  of  the  Peace. 

TIME. 

I.  As  an  element  in  questions  as  to  pos- 

sibility, 886.    Railway,  VI.  2. 

II.  F<ir      compuls(»ry     purcliase,    526. 

Company^  Xy|    I..,  .    , 

III.  Time  policy,  128.     Insurmice,  IV. 
1. 

TITLE. 

'•  C-ovcuant^  for. 
Covtjhant    to    produce    deoils,    847. 
I  '^entlnrs^  I . 


II.  Pleading. 

Defect)  Ye  title  not  aided  by  vqrd^t, 
546.     Common,  I.  1.,  >  -• 

III.  Evidence  of. 

Admission  by  agreement!  to  purchiaie, 
807.    Admistiouy  1. 


tollgIte/ 

Page  412.    Eighty,  YlU. 


TOWN. 

What  is.  .,    !         :   ! 

In  a  p<mttlar  sense,  412-  >   Uighoaji, 
YUi. 


TOWN  CLERK*      '[    1' 
Page  32.  .  Municipal  Corporaljmn^  I|X. 

TOWNS   CLAUSES. 

With  respect  to  paving  and  altering  the 
level  of  streets,  681.     Street,  (, 

TOWNSHIP,  :/ 

When  not  a  parish  witliln  stat.  58  G.  ;J. 
c.  45.  *.  59.,  1.  Church  Buildiiig 
Acts,  I. 

TRADING  COMPANY. 
Page  229.     Cotnpany,  sX.  1 . 

TRAM  WAY. 

Across  a  highway,  101  Si-  Highway, 
IV.  2. 

TRAVELLING  EXPENSES. 
I'agc  402.     Costs,  IJ. 

TRAVERSE. 

Sec    riending,    XIV. 
4  r  2 
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TREASURY. 


VENDORS  AND  PURCHASERS. 


TREASURY. 

Minutes  and    orders    in    compensation 
cases,  781.     Compensation^  II.  1. 

TRESPASS. 

I.  Trespasser. 

When  not  precluded  from  recoyering 
damages,  610.    Railway,  V.  1. 

II.  Who  are  not  trespassers. 
Railway  company  having  entered  bj 

consent  pending  reference  of  com- 
pensation and  remaining  in  without 
conveyance,  796.  Company,  XIX. 
1. 


TRIAL. 

I.  Amendment  at.     Amendment. 

II.  Discretion  of  judge  when  not  in- 

terfered with,  805.    Evidence,  I. 

TURBARY. 
Common  of,  120.    Common,  II.  I. 

TURNPIKE. 
See  Page  412.    Highway,  VIII. 

UNDERTAKING. 

Peremptory. 

When  not  discharged. 

After  plaintiff  has  given  a  peremp- 
tory undertaking  to  try  an  issue,  tne 
Court  will  not  discharge  the  under- 
taking on  affidavit  that,  since  givins 
the  undertaking,  he  has  discovered 
that  the  defendant  is  insolvent.  Em- 
den  V.  Dewey,  804. 

UNDERSHERIFF. 

Course  of  proceeding  when  he  is  in- 
terested, 539,  541 .  Company,  XVIII. 
1. 

UNION. 
Of  livings,  198.    Benefice,!.  1. 


USER. 

I.  Claim  by. 

1.  Distinguished    from    prescription, 
546.     Common,  I.  1. 

2.  What  put  in  issue  by  traverse  of 
right,  546.     Common,  I.  1. 
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duction  of  deeds :  by  whom  to  be 
procured. 
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was  stipulated  that  the  vendors  should 
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title,  and  should  not  be  required  to 
produce  any  deeds  not  in  their  pos- 
session; and  that  all  deeds  of  cove- 
nant for  production  of  any  deed, 
&c.,  whether  referred  to  in  the  ab- 
stract or   not,   which  the  purchaser 
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ERRATA. 

Page    19.  margioal  note,  last  line  but  one,  for  **  giving,"  read  **  going." 
101.  line  17,  for  **  plaintiff"  read  "  defendant." 
165.  two  last  lines,  for  "defendant"  read  *' plaintiff,"  and  for  ** plaintiff**  read 

"  defendant." 
198.  marginal  note,  line  29,  for  "other  D.)"  read  "  other)  D." 
227.  note  (a],  line  1,  for  ** Regina**  read  "  Rex,'* 
342.  line  6,  insert    ]  after  the  word  "  creditor." 
381.  marginal  note,  line  10:  for  ^  But  the  Court  would  not"  read  **  But  tputrt 

whether  the  Court  will." 
394.  line  1,  for  "  mUer  Seijt.,"  read  «  S.  MiUerr 
411.  last  line  but  two,  for  "appellants"  road  "respondents:"  and,  last  line:  for 

"  respondents  "  read  "  appellants." 
509.  fifth  line  of  the  note :  for  **  differed  "  read  "  different." 
646.  marginal  note,  line  23,  for  "  3  "  read  "  4. " 
805.  marginal  note,  line  18,  dele  *<  to." 
847.  line  6,  for  •«  predicted  "  read  **  predicated." 
941.  marginal  note,  lines  3,  16,  25,  30,  for  "plaintiffs"  read  "  Z?." 

4,  for  " them  "  read  " him." 
961.  marginal  note,  lino  13,  for  "  private  "  read  "  special." 
981.  line  l3,for  "  Regina''  read  '•  Rex:* 


Q.  B.   MICHAELMAS  TERM. 


Volume  XVt. 
1850. 

The  Queen 

V. 
WiLLlM. 


Coleridge  J.  at  the  Stafford  Summer  Assizes,  1847 ;  when 
a  verdict  was  taken  for  the  Crown  on  all  the  issues, 
subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  mandamus  recited  that  there  was,  and  from  time 
immemorial  had  been,  a  chapel  within  the  township  of 
BiUtoUj  at  which  divine  service  had,  during  all  that 
time,  been  performed ;  and  that  the  costs  and  expenses 
of  repairing  such  chapel  were,  and  from  time  immemo- 
rial had  been,  defrayed  by  rates  upon  the  possessors  and 
occupiers  of  houses,  lands  and  tenements  situate  within 
the  township  and  not  elsewhere;  and  that,  since  the 
passing  of  stat.  58  G.  3.  c.  45.,  "  for  building  and  pro- 
moting the  building  of  additional  churches  in  populous 
parishes,"  to  wit  on  29th  November  1827,  Joseph  Price 
and  Thomas  Banks,  the  then  chapelwardens  of  the 
township,  did,  with  the  consent  of  the  vestry  of  the 
township,  and  of  the  incumbent  of  the  chapel,  and  of  the 
bishop  of  the  diocese,  in  pursuance  of  the  powers  of  the 
said  act,  borrow,  on  the  credit  of  the  rates  of  the  town- 
ship, of  Thomas  BruetoUy  the  sum  of  600/.,  the  same 
being  a  sum  necessary  for  defraying  a  part  of  the  expense 
of  enlarging  and  otherwise  extending  the  accommodation 
in  the  chapel;  and  that  thereupon  the  said  Price  and 
Banks,  the  incumbent,  and  one  John  Dean,  duly  exe- 


ment,  &c.^  of  churches  and  chapels  should  be  accepted,  and  that  the  chapel  should  be 
enlarged  according  to  the  society's  plans,  "  any  deficiency  in  the  expense  to  be  made  up  by 
the  sue'*  of  certain  private  pews,  "  and  by  rates  under  the  act  of  parliament.  '*  They  also 
resolved  to  petition  the  Commissioners  for  building  new  churches  to  erect  a  new  church  in 
the  township ;  and  the  petition  was  presented,  stating  the  inability  of  the  inhabitants  to  build 
a  church,  and  that  the  enlargement,  now  agreed  upon,  would  require  a  rate  of  \s.  in  the 
pound  for  five  years,  which  they  had  pledged  for  that  purpose.  The  chapelwardens  then 
borrowed  of  an  individual  600/.,  on  the  security  of  the  existing  and  future  rates,  for  the 
purpose  of  the  enlargement. 

On  mandamus  to  repay  the  600/1. ;  return,  that  the  sum  was  not  borrowed  with  the  con- 
sent of  the  vestry  within  the  meaning  of  stat.  68  G.  3.  c.  45. : 

Held  that  the  vrrit  could  not  be  enforced,  the  resolutions  of  vestry  not  being  a  consent  to 
the  borrowing  of  money  within  stat.  58  G,  3.  c.  45.  «.  59. 


Q.  B.  MICHAELMAS  TERM. 


The  Queen 

V. 
WlLUM. 


Volume  XVL  afoFesaid,  and  in  pursuance  of  the  acts  for  the  building 
and  promoting  the  building  of  churches,  &c.,  declared 
"That  the  said  sum  of  600i  is,  and  shall  continue  to  be, 
chargeable  and  charged  upon  the  chapel  rates  now  raised 
or  hereafter  to  be  raised  in  the  said  township  of  Bilston 
until  the  said  sum  of  600/.,  together  with  the  interest,  is 
fully  repaid  according  to  the  terms  and  conditions  above 
set  forth."  A  receipt  for  the  consideration  money,  600/,, 
was  underwritten  by  .Price  and  Banks. 

The  mandamus  alleged  that  the  recitals  of  the  deed 
were  all  true.  The  prosecutors  were  executor  and  exe- 
cutrix of  Brueton.  The  debt  had  been  reduced  by 
payments  to  490/.  10*.;  and  it  was  averred  that  the 
defendants  had  in  their  possession  a  fund,  the  produce 
of  rates,  applicable  to  the  discharge  of  this  balance,  and 
had  been  requested  to  pay  the  same  out  of  such  fund,  or 
raise  the  necessary  amount  by  a  rate,  but  had  refused. 
The  writ,  therefore,  required  the  defendants  to  pay  the 
prosecutors  the  balance  out  of  such  fund,  or,  if  they  had 
not  such  fund,  to  raise  the  sum  by  a  rate,  and  pay,  &c., 
or  shew  cause  &c. 

The  defendants  severed  in  their  returns.  WilUm 
demurred ;  and  the  demurrer  had  not  been  argued  when 
the  case  was  stated.     Cross  returned : 

1.  lliat  Price  and  Banks  were  not  churchwardens  of 
any  parish  within  the  meaning  of  stat.  58  G.  3.  c.  45. 
2.  That  the  said  sum  of  600/.  was  not  borrowed  and 
raised  upon  the  credit  of  the  rates  of  any  parish,  within 
the  meaning  of  the  said  act.  3.  That  the  said  sum  of 
%QOL  was  not  borrowed  and  raised  with  the  consent  of 
the  vestry,  or  select  vestry,  or  persons  possessing  the 
powers  of  vestry,  of  any  parish,  within  the  meaning,  &c. 
4.  (Not  material).  5.  That  the  said  sum  of  600i  was  not 
borrowed  and  raised  by  the  chapelwardens  of  the  town- 
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^*^iK*';rf ^^'    ^'  ^^*  **  ^^' '  ^^^^^  ^^^  prosecutors  contended  it  was, 

'- —  and  the  defendant  Cross  denied. 

y^  ^  It  appeared  from  entries  in  the  vestry  books  of  Bihton 
iLLiM.  ^Yi2X  from  1689  to  1752  various  sums  were  from  time  to 
time  paid  by  the  chapelwardens  of  Bihton  to  the  church- 
wardens of  Wolverhampton^  supposed  to  be  for  the  church 
of  the  latter.  "  Specimens  of  these  entries"  were  then  set 
out.     The  first  was  : 

"  1689.  The  accounts  of  Thomas  Nocke,  out  of  the 
chapelwardens*  account  given  in  at  the  same  time,  viz. 
Ist  November  1689;"  in  which  was  the  item: 

"To  the  churchwardens  of  Wolverhampton        4/." 

"  1691.  The  accounts  of  William  Kempson  and  Edward 
Baggletfy  chapelwardens  and  overseers  of  the  poor  for  the 
year  last  past,  as  they  were  given  in  May  7th  1691. 

"  These  ensuing  are  the  accounts  of  William  Thomp- 
son^ given  in  at  the  same  time ;"  in  which  is  the  following 
item: 

"  To  Hampton  for  the  church  -  4/." 

There  were  nineteen  similar  extracts  from  the 
accounts  of  the  chapelwardens,  or  chapelwardens  and 
overseers,  of  £t&fon,  bearing  dates  from  1694  to  1748, 
stating  payments  by  them,  on  account  of  Wolverhampton 
church,  to  the  churchwardens  of  Wolverhampton;  to 
Wolverhampton  churchwardens;  to  Wolverhampton  o6S- 
cers ;  to  Wolverhampton  church  ;  to  Wolverhampton  ; 
to  S.  B.  churchwarden  of  Wolverhampton  for  levies  for 
the  year  1740.  And  in  the  Bilston  vestry  book  for 
1723  was  entered  "a  single  levy  to  Wolverhampton 
church ;"  under  which  entry  "  Wolverhampton  town"  and 
several  other  places  were  named,  with  sums  opposite  to 


8 


Q.   B.  MICHAELMAS  TERM. 


The  Queen 
y. 

WlLUM. 


Foiume  XVL  BiUton  chapel  from  the  year  1695  up  to  the  year  1754 ; 
after  which  time  there  is  no  entry  of  any  marriage 
being  solemnized  in  Bihton  chapel  until  about  the  year 
1843,  when  the  chapel  became  licensed  for  the  solemni- 
zation of  marriages  under  the  act  for  the  registration  of 
births,  deaths  and  marriages. 

On  30th  June  1825,  a  vestry  meeting  was  holden 
pursuant  to  public  notice  given  as  after  mentioned,  at 
the  school  house  adjoining  the  chapel,  and  by  adjourn- 
ment therefrom ;  at  which  meeting  the  following  reso- 
lution was  adopted  by  a  majority  of  23  to  8. 

"  Bikton,  Vestry  Room,  June  30th  1825. 

"  At  a  legal  vestry  meeting,  held  at"  &c.,  "  this  day,  by 
adjournment,"  &c.,  ^^  pursuant  to  public  notice  thereof 
given,"  &c.,  "  in  the  following  words :  *  By  order  of  the 
minister  and  chapelwardens  I  hereby  give  notice  that  a 
vestry  meeting  will  be  held  at  the  school  house  on 
Thursday  the  30th  instant  at  10  o'clock  in  the  forenoon, 
to  take  into  consideration  the  contents  of  certain  letters 
received  from  the  Society  for  promoting  the  building  of 
additional  churches,  and  decide  thereon.  The  said 
meeting  will  also  be  called  upon  to  consider  the  con- 
tents of  certain  other  letters  received  from  the  Society 
for  promoting  the  enlai^ement  and  building  of 
churches  and  chapels,  and  to  determine  whether  an 
offer,  made  by  the  said  Society,  for  the  enlargement  of 
the  present  chapel  to  accommodate  the  poor  of  this 
township,  according  to  plans  then  and  there  to  be  pro- 
duced, be  accepted;  and  to  resolve  whether  a  sum  of 
money  to  make  up  any  deficiency  in  completing  the 
same  be  raised  upon  the  rates,  according  to  act  of 
Parliament:'"  "It  was  resolved  by  a  majority  of  23  to 
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Volume  XVL    to  make   any  greater  sacrifice^  and  in   the  hope  thai. 

! the  Commissioners,  on  receiving  this  petition,  would  be 

e  QasEN    pjgggg^  Q^^  Qf  ^jjg  jj^g^  Parliamentary  grant,  to  enable 

WiLUM,       them  to  build  a  new  church  in  the  township  of  Bihton^ 

free  of  all  expense  to  the  inhabitants,  with  the  exception 

of  a  site,  "  which  your  petitioners  hereby  undertake  to 

provide." 

The  case  stated  that  "  The  admissibility  of  this  petition 
in  evidence  was  objected  to  at  the  trial  by  the  counsel 
for  the  Crown,  and"  it  "  was  thereupon  withdrawn  by  the 
counsel  for  the  defendant  Cross.  It  is  now  inserted  in 
the  case  by  the  rule  of  this  Court;  and  its  admissibility 
as  evidence  on  behalf  of  defendant  Cross  is  one  of 
the  questions  submitted  to  this  Court  for  their 
decision." 

Price  and  Banks  were  the  legal  and  acting  chapel- 
wardens  when  the  60021  was  advanced  and  the  deed  of 
charge  executed.  The  case  stated  the  consent  of  the 
bishop,  and  the  execution  of  the  deed  of  charge,  and 
that  "  the  600i  was  advanced  by  Thomas  Brueton  in  the 
writ  mentioned."  It  stated  also  the  execution  of  the 
works  (which  were  particularly  described)  according  to  a 
plan  approved  by  the  vestry  on  30th  June  1825.  The 
chapel  was  reopened  (without  reconsecration)  on  29th 
November  1827.  The  defendants,  at  and  ever  since 
the  issuing  of  the  writ,  had,  in  their  possession  and  con- 
troul  as  chapel  wardens,  760/.,  arising  from  rates  made 
for  the  purpose  of  paying  off  the  moneys  legally  borrowed 
on  the  credit  of  the  rates. 

The  defendants  contended:  1.  That  stat  58  G.  3. 
c.  45.  s.  59.  did  not  apply  to  a  township  and  chapel  such 
as  the  township  and  chapel  of  Bilston;  Bilston  being  in 
the  parish  of  Wolverhampton  and  not  itself  a  parish: 
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the  inhabitants  in  vestry  might  borrow  money  for  re- 
pairing the  chapel.  The  preamble  of  that  act,  sect.  1* 
recites,  that  "  the  population  of  Great  Britain,  and  more 
particularly  in  the  metropolis  and  its  vicinity,  and  in 
other  cities  and  great  towns,  has  greatly  increased,  and 
the  churches  and  chapels  now  existing  in  the  metro- 
polis and  its  vicinity,  and  in  many  great  and  populous 
parishes  and  extra  parochial  places,  are  inadequate  to 
the  accommodation  of  the  inhabitants  thereof:*'  and  ^^it 
is  therefore  necessary  that  such  evil  should  be  remedied, 
and  that  additional  churches  and  chapels  for  the  cele- 
bration of  divine  service,  according  to  the  rites  of  the 
United  Church  of  England  and  Irelandy  as  by  law 
established,  should  be  erected  and  maintained  in  such 
parishes  and  places :"  and  the  general  tenor  of  the  act, 
down  to  sect.  59,  shews  that  the  view  of  the  legislature 
was  not  limited  to  churches  in  parishes,  strictly  so  called. 
The  chapel  in  question  is  parochial,  and  has  been  sup- 
ported by  rates  on  the  township :  it  is  not  a  mere  chapel 


paijsh,  such  sum  or  sums  of  money  as  shall  be  necessary  for  defraying  tHu 
expen$e  or  any  part  of  the  expense  of  enlarging  or  otherwise  extending  the 
acconunodcUion  in  the  then  existing  churches  or  chapels  of  Such  parish  ;  and 
to  make  rates  for  the  payment  of  the  interest  of  such  sum  or  sums  of  money  so 
to  be  borrowed  and  raised^  and  for  providing  a  fund  of  not  less  than  the 
amount  of  the  interest  upon  the  turn  advanced  for  the  repayment  of  the  prin- 
cipcd  thereof f  or  for  repaying  such  principal  in  such  manner  and  at  such  times 
and  in  such  proportions  as  shall  be  agreed  upon  with  the  persons  advancing 
any  such  money  :  provided  always,  that  one  half  of  the  additional  accom- 
modation which  shall  be  obtained  by  any  such  expenditure  shall  be  allotted 
to  uninclosed  or  free  seats." 

Sect.  60  enacts :  **  That  no  application  and  offer  to  build  or  to  enlarge  any 
church  or  chapel,  either  wholly  or  in  part,  by  means  of  any  rates  upon  any 
parish,  shall  be  made,  unless  the  major  part  of  the  inhabitants  and  occupiers 
assessed  to  the  relief  of  the  poor,  in  vestry  assembled,  shall  consent  thereto  ;** 
*'  nor  unless  two  third  parts  in  value  of  the  proprietors  of  messuages,  lands 
and  tenements  within  such  parish  (whether  for  estates  of  freehold  or  copy- 
hold, or  by  virtue  of  leases  for  terms  of  not  less  than  fifteen  years  absolute, 
or  determinable  upon  a  life  or  lives.)  shall  have  consented  thereto.** 
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throughout  the  case ;  the  Court  will  not  presume  that  an- 
other statute  was  proceeded  upon.  The  notice  here  ought 
to  receive  the  same  reasonable  construction  which  was 
given  to  a  similar  but  a  less  explicit  one  in  Blunt  v. 
Harwood{a).  The  money  applicable  to  the  discharge 
of  this  debt  is  found  to  be  in  the  hands  of  the  chapel- 
wardens  ;  and,  if  it  cannot  be  so  applied  under  this  man- 
damuSy  there  are  no  means  of  appropriating  it  to  the  right 
use. 


Keating^  contra.  First,  stat.  58  G.  3.  c.  45.  s.  59.  does 
not  apply  to  townships.  The  Legislature  was  aware  of 
this  when  passing  stat  59  G.  3.  c.  134.;  for  that  act 
recites  (sect.  5)  that  "many  parishes  are  divided  into 
townships^  hamlets,  vills,  chapelries,  atid  other  divisions, 
which  are  oftentimes  very  large  and  populous ;  and  it  is 
therefore  expedient  that  the  said  Commissioners  shall  be 
empowered  to  consider  divisions  of  parishes  as  parishes 
for  the  purposes  of  the  said  recited  act  and  of  this  act;" 
and  therefore  empowers  the  Commissioners  "to  make 
grants  or  loans,  or  grants  and  loans,  to  any  such  townships. 


according  to  the  tnode  of  giving  notices  for  the  assembling  of  such 
persons,  to  order  and  direct  the  making  and  raising  of  any  rate,  not 
exceeding  the  amount  of  1«.  in  the  pound  in  any  one  year,  or  the  amount 
of  be.  in  the  pound  in  the  whole,  upon  the  annual  value  of  the  property  in 
the  parish,  for  the  purpose  of  building  or  enlarging  any  church  or  churches,  or 
chapel  or  chapels,  either  wholly  or  in  part,  by  means  of  rates,  without  any 
further  or  other  or  any  greater  number  of  consents  of  any  inhabitants  or 
proprietors,  or  occupiers  or  other  persons ;  anything  m  the  said  recited  act 
to  the  contrary  notwithstanding :  provided  always,  that  no  greater  or  larger 
rate  than  aforesaid  shall  be  ordered  or  directed  to  bo  made  or  raised,  in 
relation  to  any  application  or  offer  to  build  or  to  enlarge  any  church  or 
chapel,  either  wholly  or  in  part,  by  means  of  rates,  if  any  such  proportion 
of  dissents  as  are  in  this  act  specified  are  signified  in  writing  in  manner 
directed  by  this  act." 
(a)  S  A.^  E.  610. 
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respond  with  those  of  stat.  59  G.  3.  c.  134.  No  such 
consents  appear  as  are  required  by  the  former  act.  (He 
also  contended  that  a  mandamus  could  not  now  be  en- 
forced, 80  many  years  having  elapsed  since  the  whole 
principal  was  payable  ;  but  nothing  ultimately  turned  on 
this  point.) 


Alexander^  in  reply.  Sepulture,  though  not  a  con- 
clusive proof,  is  among  the  indicia  of  a  chapel  being 
parochial.  [Lord  Campbell  C.  J.  You  have  to  shew  that 
this  was  the  chapel  of  a  parochial  district,  and  that  the 
district  was  Bihton.  It  must  be  the  chapel  of  that  parish 
the  churchwardens  of  which  are  to  make  the  rate.  Cole^ 
ridge  J.  The  fact  of  jura  parochialia  leaves  open  the 
question  with  reference  to  what  district  the  rights  are 
enjoyed.  Lord  Campbell  C.  J.  It  seems  hardly  possible 
to  contend  that  Bilston  is  not  part  of  the  parish  of  WoU 
verhamptOTL  If  it  once  was  so,  when  did  it  become  other- 
wise? You  are  to  shew.]  There  is  no  direct  evidence 
of  its  being  part  of  Wolverhampton^  except  the  entries  of 
payments  from  1689  to  1752,  which  are  not  sufficiently 
explained  to  be  conclusive.  It  cannot  be  assumed  that 
sect  5  of  Stat  59  G.  3.  c.  134.  was  framed  for  the  express 
purpose  of  extending  the  provisions  of  the  former  act  to 
townships ;  for  it  applies  to  many  other  districts  clearly 
not  parochial.  "  Parish,"  in  stat  58  G.  3.  c.  45.  $.  59., 
must  be  taken  to  mean  a  district  in  the  nature  of  a 
parish ;  that  is,  having  a  chapel  of  its  own  maintained  at 
its  own  expense ;  chapelwardens ;  and  a  provision  for  its 
own  poor.  A  narrower  construction  ought  not  to  be 
favoured  for  the  purpose  of  defeating  an  undisputed  debt 
As  to  the  resolution,  it  is  expressly  alleged  in  the  manda- 
mus, and  the  allegation  is  not  traversed,  that  the  chapel- 
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Feiume  XFL    alone  are  not  sufficient:  and  we  think  that  the  chapel  is 

L_  ^ot  brought  within  stat  58  G.  3.  c.  45.,  but  is  only  a 

The  QuEEH    chapel  maintained  by  a  district  within  a  parish. 
WiLLiM.  Then,  secondly,  sect  59  of  this  statute  requires  the 

consent  of  vestry  for  money  to  be  raised  under  it: 
and  the  supposed  proof  of  this  consent  entirely  fails. 
The  chapelwardens  appear  to  have  proceeded,  not  under 
this  act,  on  which  alone  the  mandamus  could  go,  but  on 
Stat  59  G,  3.  c.  134.  That  act  gives  the  commissioners 
therein  named  power  to  obtain  money  out  of  the  public 
revenue  for  the  purpose  of  building  or  enlarging  new 
churches,  and  lays  down  the  modes  in  which  those 
objects  are  to  be  effected.  In  the  present  case,  it  appears 
that  a  vestry  meeting  for  BUston  was  held  in  June^  1825, 
when  an  offer  from  the  Society  for  building  additional 
churches  was  taken  into  consideration,  and  it  was  re- 
solved that  the  sum  offered  by  them  should  be  accepted, 
^^  and  that  the  chapel  be  enlarged  according  to  the  plans 
approved  by  the  said  Society:"  "  any  deficiency  in  the  ex- 
pense to  be  made  up  by  the  sale"  of  pews,  "  and  by  rates 
under  the  act  of  parliament."  That  is  clearly  a  resolu- 
tion under  stat.  59  G.  3.  c.  134.,  and  not  under  the  former 
act  And,  further,  the  vestry  at  the  same  time  agree  to 
a  petition  which  evidently  has  reference  to  the  act  of 
59  G.  3.  Therefore  we  are  of  opinion  that  there  was  no 
consent  by  the  vestry  to  raise  a  sum  of  money  upon  the 
credit  of  the  rates  for  defraying  the  expense  of  enlai^ing 
this  chapel,  within  stat  58  G,  3.  c.  45.,  or  to  make  that 
sum  a  permanent  charge  upon  the  rates  until  paid  off. 
Both  the  objections  are  fatal. 

Judgment  for  defendants. 
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yoiume  XVI,    railway  and  works  were  deposited  by  them  with  the 

L_  clerk  of  the  peace  for  Cumberland:  and  that,  upon  the 

The  Queen  g^j  j  ^\^^^  j^^d  sections,  and  especially  the  cross  section 
^^rL^wh'^^  of  public  road,  No.  3,  so  deposited  as  aforesaid,  there 
Company.  ^^8  described  a  part  of  the  public  carriage  road  com- 
mencing at  Irish  Gate  Brow,  and  extending  over  the 
said  bridge  over  the  river  Caldew ;  and  that  the  deviation 
line  of  railway  was  proposed  to  cross  the  line  of  the  said 
public  carriage  road  between  Irish  Gate  Brow  and  the 
river  Caldew :  "  and,  upon  the  cross  section.  No.  3,  there 
was  delineated''  &c.  "  the  then  present  surface  of  the  pub- 
lic carriage  road,  and  the  then  rate  of  inclination  thereof; 
and  there  was  also  delineated,"  &c.  "  the  alteration  pro- 
posed to  be  made  by  the  Company  on  the  surface  of  the 
said  public  carriage  road,  and  the  rates  of  inclination 
thereof  when  altered  for  the  purpose  of  the  said  pro- 
posed deviation  line  of  railway:  and  that  it  was  also 
stated  by  the  Company,  upon  the  said  plans  and  sections, 
that  the  bridge  or  arch,  being  part  of  the  work  proposed 
to  be  done  by  them  in  making  the  said  alteration,  &c. 
over  which  the  said  carriage  road  as  proposed  to  be 
altered  by  them  was  to  be  carried  over  and  across  the 
said  intended  line  of  deviation,  was  to  be  of  a  span  of 
thirty  feet,  and  of  a  height  of  fifteen  feet  and  six  inches, 
and  which  said  proposed  alteration  of  the  said  public 
carriage  road,  as  shewn  "  &c.  '^  in  the  said  cross  section, 
No.  3,  extended  to  carry  the  same,  not  only  over  and 
across  the  said  deviation  line  of  railway,  but  also  over 
and  across  a  certain  mill  stream  called  the  Corporation 
Mill  Dafn,  and  over  and  partly  across  the  said  river 
Caldew,  both  of  which  crossed  the  said  public  carriage 
road  within  the  limits  delineated  and  shewn  by  the 
Company  on  the  said  plans  and  sections  and  especially 
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the  said  cross  section,  No.  3 ;  and  which  said  proposed 
alteration,  so  shewn,"  &c.  "  was  an  engineering  work  of 
great  magnitude  and  importance,  and  a  part  of  the  works 
by  the  special  act  hereinafter  mentioned  authorized  to 
be  constructed."  The  mandamus  recited  the  passing  of 
"  The  Caledonian  Railway  Carlisle  Deviation  Act,  1846," 
at  the  instance  of  the  Company,  and  set  out  the  provisions 
of  that  act  (a).  The  writ  then  contained  a  suggestion  by 
the  corporation  of  the  Mayor,  aldermen,  and  citizens  of 
CarUsk  that  the  Company  proceeded  to  make  the  said 
deviation  railway,  and  that  it  was  made  by  them  to  cross 
the  line  of  the  said  public  carriage  road  between  Irish 
Gate  Brow  and  the  river  Caldew ;  and  that  the  Company, 
in  making  the  same,  altered  the  said  public  carriage  road 
as  it  existed  and  was  at  and  before  the  time  of  the 

(a)  The  Cakdtmiam  Railway  CarHde  Deviation  Act,  1846.  (9  &  10 
Viet  c.  ocxlix.,  local  and  personal,  public)  incorporated  with  that  act  **  the 
Cakdomian  Railway  Act,  1845**  (8  &  9  VteU  c.  cUii.)f  and  the  several  acts 
incorporated  therewith,  amongst  others  the  Railway  Clauses  Consolidation 
Act,  1845  (8  &  9  Ftcf.  <r.  20. ).  The  material  clauses  of  stat.  9  &  10  Vict. 
€.  ccilix.  were  as  follows. 

Sect.  5.  **  And  whereas  plans  and  sections  of  the  railway  by  this  act 
aathorized  to  be  made,  shewing  the  lines  and  levels  thereof,  and  books  of 
reference  containing  the  names  of  the  owners  and  lessees,  or  reputed 
owners,**  &c.,  **of  the  lands  through  or  upon  which  the  said  railway  and 
the  works  to  be  connected  therewith  are  to  pass  or  be  situate,  have  been 
deposited  with  the  clerk  of  the  peace  of  the  county  of  Cumberland :  be  it 
enacted,  that,  subject  to  the  provisions  contained  in  the  said  recited  act  and 
the  acts  therewith  incorporated,  it  shall  be  lawful  for  the  Company  to  make 
and  maintain  the  said  railway,  and  all  necessary  and  proper  depots,  stations, 
sad  other  works  and  conveniences  connected  therewith,  in  the  lines  and 
upon  the  lands  delmeated  on  the  said  plans  and  described  in  the  said  books 
of  reference,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as  shall 
be  necessary  for  such  purposes." 

Sect  9.  •*  And  be  it  enacted,  that  it  shall  be  lawful  to  the  said  Com- 
pany to  construct  the  bridges  for  carrying  the  railways  hereby  authorized 
over  any  roads,  or  for  carrying  any  roads  over  the  said  railway,  of  the 
heights  and  spans  and  in  the  manner  shewn  on  the  section  deposited  as 
hereinbefore  mentioned." 


Queen' $  Bench, 
1850. 

The  Queen 

v. 

Cai.f.donian 

Railway 

Company. 
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'__  line  of  the  surface  and  the  rates  of  inclination  thereof, 

The  Queen  ^^^  m2iAe  a  bridge  "  over  which  the  said  carriage  road, 

Caledonian  ^g  altered  by  them,  was  carried  over  the  said  deviation 

Railway  "^ 

Company.  Une  of  railway ;  but  that  they  did  not  make  the  said 
alteration  in  the  said  public  carriage  road  as  by  law 
they  were  bound  to  do,  or  according  to  the  said  plans 
and  sections,  or  according  to  the  rates  of  inclination  de- 
lineated" &c.  "by  them  on  the  said  cross  section,  Na  3, 
as  the  rates  of  inclination  of  the  surface  of  the  said 
public  carriage  road  when  altered  by  them ;  nor  did  they 
make  the  said  bridge  or  arch  of  the  span  or  of  the 
height  stated '^  &c.  "on  the  said  plans  and  sections:  all 
which  they  could  and  ought  to  have  done,"  a  reasonable 
time,  &c.  having  elapsed :  and  that  the  said  corporation 
requested  the  Company  to  make  the  said  alteration  of 
the  said  public  carriage  road  and  the  line  of  the  surfece 
thereof,  and  the  rate  and  inclination  thereof,  and  the 
width  thereof,  and  also  the  said  bridge  or  arch,  according 
to  the  said  plans  and  sections,  and  in  pursuance  of  the 
directions  of  the  said  several  acts  of  Parliament  The 
mandatory  part  of  the  writ  was,  "  that  immediately"  &c. 
"you  do  make,  construct  and  complete  the  said  alteration 
in  the  said  public  carriage  road  as  by  law  you  are  bound 
to  do,  and  do  make,  construct  and  complete  the  same 
in  conformity  with  the  said  plans  and  sections,  and  cross 
section,  No.  3,  so  deposited  by  you  as  aforesaid,  and  with 
the  rates  of  inclination  delineated  and  sheum  by  you  thereon 
as  the  rates  of  inclination  of  the  surface  of  the  said  road 
when  altered ;  and  that  you  also  in  like  manner  make, 
construct  and  complete  the  said  bridge  or  arch  par- 
ticularly described  in  and  upon  the  plans  and  sections 
of  the  span  and  height  thereon  stated  and  described 


XIV.  VICTORIA.  23 

bj  jou,  and  likewise  the  several  approaches  to  the  said   <?««»•«  Bench. 
bridge  and  public  carriage  road,  and  the  works  connected  ' 

therewith."  '^^^  Qumn 

RetonL     That  the  Company  had  constructed  the  line    Caledonian 
authorized  by  the  "  Caledonian  Railway  CarUsk  Devia-      Company. 
tion  Act,  1846,"  within  the  limits  of  deviation  from  the 
plans  and  sections,  allowed  by  stat.  8  &  9  Vict  c.  20. :  that 
in  so  doing  they  took  the  line  across  the  road  in  ques- 
tion, which  was  not  a  turnpike  road,  and  altered  it ;  and 
made  a  bridge  over  the  railway,  over  which  the  road  was 
carried.     That  the  cross  section,  No.  3,  in  the  said  writ 
named,  ^^  is  a  section  of  the  said  public  carriage  road, 
delineating  the  line  and  levels  and  inclinations  thereof 
but  not  delineating  or  describing  the  lines  or  levels  of 
the  said  line  of  railway  authorized  to  be  made  by  the 
*  Caledonian  Railway  CarKsU  Deviation  Act,  1846,'  or 
any  part  thereof,  save  at  the  point  of  intersection  of  the 
line  of  the  said  public  carriage  road  with  the  line  of  the 
said  railway ;  and  the  level  of  the  said  line  of  railway, 
as  made  and  constructed  by  the  Company,  has  always 
been  and  still  is  within  two  feet  of  the  same  level  as  is 
described"  &c.  "  on  the  said  cross  section,  No.  3,  as  the 
level  of  the  proposed  line  of  railway ;  and  that  the  said 
cross  section,  No.  3,  is  not  a  section  wherein  or  whereon 
the  common  datum  line  is  or  was  described ;  but  the  said 
common  datum  line  is  and  was,  at  the  time  of  depositing 
the  said  plans  and  sections,  and  of  the  passing  of  the  said 
*  Caledonian    Railway    Carlisle   Deviation    Act,    1846,' 
described  in  a  certain  other  section,  the  same  not  being 
a  cross  section,  which  said  other  section  was  one  of  the 
sections  so  deposited  as  in  the  said  writ  mentioned ;  and 
'n  the  said  last  mentioned  section  the  levels  of  the  line 
of  railway  were  and  are  marked,  and  are  shewn  as  re- 
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Voimne  XVI.    feiTed  to  the  said  common  datum  line ;  and  the   s^d 
last  mentioned  section  is  a  section  of  the  whole  of  the 


The  Queen  g^jj  deviation  line  of  railway  as  proposed  by  the  Com- 
Caledonian  pany  at  the  time  of  depositing  the  said  plans  and  sections 
Company,  in  the  said  writ  mentioned,  and  was  and  is  approved  of 
by  Parliament;  and  the  lines  and  levels  of  the  said 
railway  throughout  the  said  proposed  deviation  line  are 
shewn  in  and  upon  and  by  the  said  last  mentioned 
section:  and  that  the  said  proposed  alteration  of  the 
said  public  carriage  road  is  not,  nor  was  the  same,  pro- 
posed to  be  any  part  of  the  said  deviation  line  of  railway 
or  part  of  any  railway ;  nor  was  nor  is  the  same  any 
engineering  work  in  the  formation  of  the  said  railway 
itself,  or  a  work  proposed  for  the  purpose  of  making  the 
railway  itself;"  nor  was  it  described  as  sucL  The  return 
then  set  forth  that  the  Company  had  made  a  bridge  over 
the  railway,  of  the  height  and  span  in  the  cross  section 
mentioned ;  but  that,  having  altered  the  level  of  the  line 
of  railway  two  feet,  they  necessarily  altered  the  position 
of  the  bridge,  and  the  inclination  of  the  road.  The 
return  then  proceeded.  "  And  we  "  &c.  "  further  certify 
that  it  is  absolutely  impossible  to  make,  construct  and 
complete  the  alteration  in  the  said  public  carriage  road 
according  to  or  in  conformity  with  the  said  plans,  sec- 
tions and  cross  section.  No.  3,"  ^^  and  with  the  rates  of 
inclination  delineated  and  shewn  thereon  as  the  rates  of 
inclination  of  the  surface  of  the  said  road  when  altered," 
"  by  reason  of  an  error  in  the  said  cross  section.  No.  3, 
as  to  the  distance  between  Irish  Gate  Brow  aforesaid 
and  the  place  where  the  said  pubUc  carriage  road  crosses 
the  said  line  of  railway ;  and  that,  if  the  said  public  car- 
riage road  had  been  or  were  to  be  constructed"  &c.  "  of 
the  height  and  on  the  level  in  that  behalf  described  and 
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Volume  XFi.    don  and  North  Western  Railway  Company  (a),  Beardmer 
V.  The  London  and  North  Western  Railway  Company  {h\ 


The  Queen  j^^  jyj^^^  British  Railway  Company  v.  Tod{c).  In 
^luf^^'^''    that  last  case  the  respondent  was  much  injured  by  the 

Compwiy.  departure  from  the  plans ;  yet  the  House  of  Lords  felt 
themselves  bound  to  act  upon  the  principle.  [Lord 
Campbell  C.  J.  The  North  British  Railway  Company  v. 
Tod{c)  was  a  case  of  extreme  hardship ;  and  it  was  with 
the  greatest  reluctance  that  the  House  of  Lords  felt  them- 
selves bound  to  decide  against  Mr.  Tod  on  the  ground 
that  the  plans  exhibited  previously  to  an  enactment  have 
no  effect  on  the  enactment,  except  in  so  far  as  they  are 
incorporated  in  it  or  referred  to  by  it.  Probably  that 
principle  will  not  now  be  questioned.]  Then  the 
question  is  reduced  to  one  of  construction  of  the 
Caledonian  Railway  Carlisle  Deviation  Act,  1846 
(9  &  10  Vict  c.  ccxlix).  That  act  incorporates  the 
special  act  of  the  Caledonian  Railway  Company  (8  &  9 
Vict,  c.  clxii),  which  again  incorporates  *  The  Railway 
Clauses  Consolidation  Act,  1845'  (8  &  9  Vict.  c.  20.). 
The  scheme  of  the  general  act  is  that  a  plan  of  the  line 
of  the  railway,  as  intended  to  be  made,  shall  be 
deposited  (sects.  7,  8,  9  and  10);  which  plan  is  to 
be  adhered  to  cy  pres.  The  limits  within  which  the 
promoters  may  deviate  frx)m  this  plan  are  prescribed  in 
sects.  11,  12,  13,  14  and  15.  But  the  general  act 
nowhere  limits  the  extent  to  which  the  promoters  may 
deviate  from  the  cross  sections  shewing  the  manner  in 
which  it  is  proposed  that  cross  roads  are  to  be  carried 
over  the  line.  Sect  13  refers  to  arches  or  viaducts 
on  which  the  railway  itself  is  to  be  carried :  sect.  14  to 

(a)  10  BeawMM,  238.  (6)  1  HaB  ^  TwtBs,  161. 

(e)  12  a  ^  F.  722. 
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;___  so:  the  same  phrase  w  used  in  permitting  them  to  take 


The  Queen  tolls.  [Lord  Campbell  C.  J.  The  words  Mt  shall  be 
^^^j^owKii  lawful,'  when  used  in  a  private  act,  may  be  either 
Company.  permissive  or  obligatory.  In  general,  if  it  is  a  clause  for 
the  benefit  of  the  promoters  it  is  permissive,  if  for  the 
benefit  of  others  it  is  obligatory.  The  reference  in 
sect  9  to  the  height  and  span  of  the  arches  seems 
for  the  benefit  of  the  public  who  are  to  use  the  bridge  ; 
and  the  argument  as  to  the  impossibility  of  exercising 
the  deviation  powers  if  the  nature  of  the  bridge  and  the 
inclination  of  the  road.be  both  fixed  does  not  apply 
if  the  section  fixes  the  nature  of  the  bridge  but  not  the 
inclination.]  The  writ  commands  the  Company  to  make 
the  road  at  the  rates  of  inclination  delineated  on  the 
plans.  A  mandamus,  the  mandatory  part  of  which  goes 
beyond  the  legal  duty  of  the  defendants,  is  bad  alto- 
gether ;  Rex  V.  The  Church  Trustees  of  St,  Pancras  (a), 
Regina  v.  Tithe  Commissioners  (i).  There  is  another 
part  of  the  return  which  shews  that  it  always  was 
physically  impossible  to  comply  with  the  writ,  as,  from 
an  error  in  the  plan,  No.  3,  the  bridge  and  road  could 
not  be  made  in  the  manner  there  delineated.  [Lord 
Campbell  C.  J.  Supposing  the  obligation  to  be  imposed 
on  you,  the  difficulty  is,  whether,  after  obtaining  an  act 
of  this  nature,  you,  the  promoters,  can  be  permitted 
to  say  that  what  you  have  bargained  with  the  Legis- 
lature to  do  is  impossible.  In  case  of  a  private  contract 
a  man  cannot  use  as  a  defence  an  impossibility  brought 
upon  himself.]  A  man  who  has  contracted  to  do  a 
thing  must  do  it  or  pay  damages ;  and  he  cannot  plead 

(a)  '6A.^E,  535.     See  Rex  ▼.  The  Same,  6A.  6^  E.  314. 

(b)  mhDec,  1849,  14  Q   ^. 
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Company. 


Lord  Campbell  C.  J.,  in  the  same  term  {November 
20th),  delivered  judgment.  After  reading  the  mandatory 
part  of  the  writ  as  set  forth,  ante,  p.  22,  his  Lordship  said. 

Before  we  can  grant  a  peremptory  mandamus,  the 
prosecutor  is  bound  to  satisfy  us  that  there  is  a  legal 
duty  imposed  upon  the  defendant  to  comply  with  all 
that  is  commanded  in  the  writ  We  consider  it  quite 
settled  that,  if  any  part  of  what  is  commanded  by  a 
peremptory  mandamus  goes  beyond  the  legal  obligation, 
the  whole  writ  must  be  set  aside.  Therefore,  before  we 
can  grant  a  peremptory  mandamus  in  the  terms  of  this 
writ,  it  is  necessary  that  we  should  be  satisfied  that  there 
is  an  obligation  on  the  Cakdaman  Railway  Company  to 
make  this  road  according  to  the  rates  of  inclination 
delineated  on  the  plans,  as  well  as  to  make  the  bridge. 

Now,  it  is  quite  clear  on  general  principles,  and  it  is 
decided  by  the  House  of  Lords  in  The  North  British 
Railway  Company  v.  Tod  (a),  that  "the  mere  exhibition  of 
those  plans  and  sections  whilst  the  bill  was  depending 
in  Parliament  does  not  make  them  obligatory  on  the 
promoters  after  the  act  has  passed,  unless  there  be  some- 
thing in  the  special  act  when  passed,  or  in  the  general 
acts  with  which  it  is  incorporated,  which  requires  that 
the  plans  should  be  followed.  The  exhibition  of  plans 
and  sections  before  the  act  is  passed  is  analogous  to 
parol  negotiations  and  proposals  preliminary  to  the 
making  of  a  private  agreement  which  is  afterwards  re- 
duced into  writing;  such  proposals  do  not  bind  the 
parties,  except  in  so  far  as  they  are  in  the  writing. 

Now,  in  the  present  case,  the  prosecutors  seem  at  first 
to  have  thought  that  an  obligation  to  make  this  bridge 
and  road  without  deviation  from  the  plans,  except  within 


(a)  12  a  ^  F.  722. 
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L_  the  bridges  as  delineated  on  the  plans. 

The  QcEEN         ^^  ^^g  ^jj^  therefore,  of  opinion  that  part  of  the  writ 
^^R^i^rv^**    cannot  be  supported :  and,  therefore,  judgment  must  be 
for  the  defendants. 

Judgment  for  the  defendants  (a). 

(a)  Reported  by  C.  Blackbur%t  Esq. 


Railway 
Company. 


Wednetday, 
November  20th 


The  Queen  against  Prest  and  Another. 


The  council  of     D     HALLy   in   last    Trinity  term,   obtained  a  rule 

a  borough  JlI/*  i      •■«•  .11  r   \ 


calling  on  the  Mayor,  council,  and  treasurer  of  the 
borough  of  Halifax,  and  Edward  fVinsan   Wavell,  the 


lution  pre- 
scribing  the 
duties  of  the 

town  clerk,  and  fixing  his  salary  for  the  discharge  of  such  duties  at  2502.  Among 
other  functions,  he  was  **  to  act  as  the  professional  adTiser  of  the  mayor  and  council  in 
the  business  of  the  council."  And  be  was  to  **  be  paid  the  usual  professional  charges 
for  conducting  or  opposing  bills  in  Parliament,  conducting  actions  or  suits  at  law  or^  in 
equity,  and  preparing  leases,  conveyances  or  securities  ;**  and  to  "  be  paid  all  travelling 
and  other  expenses  out  of  pocket.**  A  town  clerk  (being  an  attorney)  was  appointed  after 
the  passing  of  this  resolution. 

Payment  of  a  borough  rate  being  resisted  by  a  township  within  the  borouffh,  with  an 
intimation  that  the  overseers  would  not  pay  anything  except  under  legal  obligation,  the 
council  directed  their  finance  committee  to  take  such  proceedings  as  they  might  deem  ex- 
pedient for  enforcing  payment  and  mainuinin^  the  validity  of  the  rate ;  tlie  committee  were 
likewise  authorised  to  ^ve  bonds  of  indemnity  to  overseers  and  others  employed  in  the 
collection.  The  committee  directed  the  town  clerk  to  prepare  a  bond  of  indemnity  to  the 
overseers  of  the  above  township,  under  counsel's  advice.  The  bond  was  prepared,  and 
objected  to  by  the  overseers.  The  town  clerk,  under  the  direction  of  the  committee,  went 
to  London  and  attended  conferences  between  counsel  for  the  overseers  and  for  the  cor- 
poration, with  a  view  to  an  arrangement.  Finally,  the  form  of  the  rate  was  altered ;  pro- 
ceedings were  taken  on  behalf  of  the  council  to  compel  payment ;  and  the  rate  was  levied. 
The  town  clerk  then  delivered  a  bill  to  the  corporation  including  charges.  For  instructing 
and  advising  with  counsel  upon  the  bond  of  indemnity  and  upon  the  forms  of  rates; 
correspondence  and  conferences  with  the  solicitor  for  the  overseers  on  the  subnect  of  the 
rate ;  expenses  and  loss  of  time  in  proceeding  to  London  for  the  purpose  of  attending 
the  conferences,  in  advising  on  several  occasions  with  counsel,  and  in  journeys  to  Wakt' 
field  and  Manchester  for  the  purpose  of  conferring  with  the  clerks  of  the  neace  and  town 
clerks  of  those  boroughs  upon  the  proper  forms  of  rates.  The  services  had  been  performed 
under  the  instructions  of  the  finance  committee.  The  committee  ordered  payment  of  the 
charges,  and  they  were  paid.  On  certiorari,  bringing  their  order  before  this  Court,  under 
Stat  7  fr.  4.  &  1  Vtei,  c.  78.  $.  44 : 

Held  that  the  charges,  so  far  as  they  regarded  business  done  in  the  direct  course  of  set- 
tling a  dispute,  might  properly  be  allowed  by  the  corporation,  as  not  covered  by  the  salary 
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informations  and  offences,  in  all  cases  of  rammary  jurisdiction  :  To  prepare 
and  get  allowed  all  by-laws :  To  prepare  all  precepts,  orders,  and  other 
documents  required  for  laying  watch  rates  and  borough  rates  (the  rates 
being  made  out  by  the  collectors):  Notices  of  other  Vinds:  To  abide  by 
and  see  that  all  the  orders  of  the  council  are  properly  carried  out,  and  all 
necessary  documents  prepared  for  so  doing,  and  to  act  as  the  professional 
adviser  of  the  mayor  and  council  in  the  business  of  the  council :  To  prepare 
the  parliamentary  list  of  voters,  and  superintend  the  preparing  and  pub- 
lishing thereof,  and  to  asAt  the  mayor  as  returning  officer  in  all  parlia- 
mentary elections:  Fix  booths,  ^c,  but  without  prejudice  to  his  claim 
against  the  candidates  at  such  elections :  Also  that  he  be  paid  the  usual 
professional  charges  for  conducting  or  opposing  bills  in  Parliament,  con- 
ducting actions  or  suits  at  law  or  in  equity,  and  preparing  leases,  con- 
Teyances  or  securities:  And  also  he  be  paid  all  travelling  and  other 
expenses  out  of  pocket,  all  books,  printed  forms  and  stationery,  by  the 
corporation:  Also  that  he  has  the  general  supcr\'i8ion,  direction  and 
management  of  the  offices  and  all  accounts  relating  thereto  in  reference 
both  to  the  Municipal  Oorporations  Act  and  the  Local  Improvement  Act : 
Also  that  he  find  an  efficient  deputy  clerk,  who  mufit  devote  the  whole  of 
his  time  to  the  duties  of  his  office,  and  all  other  assistants  that  he  may 
require.  For  the  satisfactory  discharge  of  the  above  enumerated  duties, 
the  committee  recommend  that  the  salary  of  the  town  clerk  be  fixed  at  the 
sum  of  250/. »» 

The  council,  on  18th  May  1849,  adopted  the  report, 
and  passed  a  resolution  electing  and  appointing  E,  fF, 
fVavell^RU  attorney)  "  town  clerk  of  this  borough,  to  hold 
such  office  during  the  pleasure  of  the  council." 

On  15th  June  1849  the  council  resolved  : 

**  That  the  duties  of  the  town  clerk  be  defined  in  accordance  with  the 
report  of  the  town  clerk's  committee,  received  at  the  last  meeting  of  the 
council,  except  only  as  to  that  part*'  &c.  (requiring  the  clerk  to  "  provide 
a  deputy  clerk  who  must  devote"  &c. )  :  "  and  the  salary  of  the  town  clerk 
shall  for  the  present  be  fixed  at  250/.  per  annum,  in  accordance  with  such 
report;  and  that  all  former  resolutions  of  the  council  inconsistent  with  the 
tenor  of  this  resolution  be  rescinded." 


It  was  at  the  same  time  resolved  that  a  borough  rate 
should  be  made  for  levying  2363^  ISs.  lOA,  the  borough 
fund  being  insufficient ;  and,  in  accordance  with  such 
resolution,  a  warrant  from  the  mayor  was  issued  to  the 
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VohmeXVL        The  rate  was  levied:  and  on  22d   March  1850  ihe 

! finance  committee  issued  an  order  to  the  treasurer  of  the 

borough,  as  follows : 

"  Order  on 
the  Treasurer.  **  Council  of  the  Borough  of  Halifax. 

^^;  j'f »  Halifax,  22d  March  1850. 

96/.  l&c.  "^ 

We,  the  undersigned  mitoibers  of  the  council  of  the  Borough  of  Halifax , 
duly  empowered  by  6  &  6  IF.  4.  c.  76.  s.  59.,  hereby  authorise  and  direct  you 
to  pay  to  Mr.  E.  W.  Wavell  the  sum  of  96/.  15«.,  for  professional  charges  and 
disbursements,  as  particularized  on  the  back  hereof,  and  charge  the  same 
to  the  borough  fund."  (Signed  by  three  members  of  the  council,  and  by 
Wavtll  as  town  clerk,  and  addressed  to  the  borough  treasurer.) 

Thb  sum  of  96/.  15«.  included  charges  for  instructing 
and  advising  with  counsel  upon  the  bond  of  indemnity 
and  upon  the  forms  of  rates,  for  correspondence  and 
conferences  with  the  solicitor  for  the  overseers  on  the 
subject  of  the  rate,  and  for  expenses  and  loss  of  time  in 
proceeding  to  London  for  the  purpose  of  attending  the 
conferences,  and  in  advising  on  several  occasions  with 
counsel,  and  in  journeys  to  Wakefield  and  Manchester  for 
the  purpose  of  conferring  with  the  clerks  of  the  peace  and 
town  clerks  of  those  boroughs  upon  the  proper  forms  of 
rates.  Wavell^  in  opposition  to  the  rule,  deposed  that 
the  services  were  done  and  the  expenses  incurred  under 
the  instructions  of  the  finance  committee,  and  with  an 
understanding  on  both  sides  that  he  was  to  be  paid  for 
them  as  solicitor  to  the  corporation,  and  in  addition  to 
his  salary  as  town  clerk.  Other  affidavits  in  opposition 
stated  that  it  was  understood  by  the  council,  and  men- 
tioned by  them  to  Wavell^  at  the  time  of  his  appointment, 
that  he  would  be  their  solicitor,  and  would  be  paid  the 
usual  professional  fees  for  all  professional  business  which 
he  might  transact  for  them.  It  appeared  that  his  prede- 
cessor was  not  an  attorney,  and  received  only  200/. .  a 
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1850.  ....  .  .  ^.ij. 

consists  in  giving,  not  m  carrying  out^  professional  advicey 


e  Queen    ^^^  cannot  extend  to  advice  or  assistance  in  any  matter 
*^^^'        producing  or  likely  to  end  in  litigation.      [^Coleridge  J. 
Could  he  charge  for  advising  the  corporation  upon  a 
letter  threatening  an  action?]      Perhaps  not:  but  he 
could  charge  for  appearing  as  their  attorney  and  discuss^ 
ing  the  matter  with  the  attorney  for  the  other  side. 
[Lord  Campbell  C.  J.     For  anything  done  after  the  rate 
was  made  ?]    Yes.    [Erie  J.  For  trying  to  make  peace  ?] 
No  doubt    The  moment  a  casus  belli  exists,  the  business 
connected  with  that  is  not  within  his  duty  as  town  clerk. 
It  cannot  be  contended  that,  because  no  actual  litigation 
ensued,  he  has  no  right  to  charge.     Suppose  a  manda- 
mus had  issued  to  the  overseers,  which  they  had  resisted, 
and  that  fVavell  had  been  employed  on  the  part  of  the 
town  council :  that  would  not  be  strictly  an  action  at 
law;  yet  he  would  clearly  have  been  entitled  to  charge  for 
business  connected  with  such   a  proceeding.     Suppose 
the  corporation  were  entitled  to  large  estates,  and  the 
town  clerk  were  required  to  take  counsel's  opinion  upon 
the  right,  and  the  result  were  that,  upon  notice  being 
given  to  the  parties  in  possession,  the  estates  were  yielded 
up :  could  not  the  town  clerk  charge  for  his  part  in  such 
proceedings,  when  it  must  be  admitted  that  he  could  have 
charged  for  the  costs  of  an  action  of  ejectment  ?  [Wight" 
man  J.    Does  he  lose  anything?     Of  course  he  must  be 
paid  his  expenses  out  of  pocket.]     He  loses  time,  and 
leaves  his  other  business. 

It  is  also  objected  that,  even  if  Wavell  was  retained  by 
the  corporation  for  this  particular  business,  the  retainer 
should  have  been  under  seal.  [Erie  J.  Have  such  chaises 
ever  been  disallowed  on  that  ground  ?]     They  were,  in 
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^'^TS'.f  ^^-        SirF.  Thesiger  andiJ.  HaU,  contra.  Undcrstat  7  WA. 
&  1  VicL  c.  78.  8.  44.  the  Court  is  doubtless  to  use  a  dis- 
cretion in  judging  whether  there  has  been  a  misapplication 
or  not ;  but,  if  there  has,  no  absolute  discretionary  power 
remains,  except  as  to  costs.     The  question  as  to  the 
right  of  the  corporation  to  make  the  payment  in  question 
divides  itself  into  two :  First,  is  the  borough  fund,  under 
any  circumstances,  liable  for  the  charges  of  a  solicitor,  as 
such  ?    Secondly,  if  it  be,  does  the  special  contract  with 
Wavell  prevent  such  liability  in  the  present  instance? 
As  to  the  first  point:   stat.  5  &  6  W^.  4.  c.  76.  $.  58. 
gives  the  council  of  a  borough  power  to  appoint  a  town 
clerk,  with  a  salary  payable  (sect  92)  out  of  the  borough 
fund.     That  town  clerk  may  be  also  a  solicitor ;  but  the 
borough  has  no  power  to  pay  the  regular  charges  of  a 
solicitor,  except  so  far  as  the  town  clerk's  salary  may  be 
supposed,  where  the  town  clerk  is  also  a  solicitor,  to  in- 
clude remuneration  for  such  charges.     But,  assuming 
that  the  council  had  such  power,  the  retainer  by  them 
should  have  been  under  the  corporation  seaL     It  is  no 
answer  that  the  retainer  was  not  by  the  corporation,  but 
only  by  the  town  council ;  the  town  council  are  the  agents 
of  the  corporation ;  Arnold  v.  Mayor  of  Poole  {a).   Regina 
V.   Toum  Council  of  Lichfield  {b)  is  not  in  point:  that 
case  related  merely  to  the  particular  mode  in  which  a 
general  retainer  was  to  be  acted  upon. 

As  to  the  second  point ;  it  is  clear  that  the  business 
which  forms  the  ground  of  the  charges  in  question  fell 
within  the  limits  assigned  to  the  duties  of  the  town  clerk 
by  the  finance  committee,  who  are  appointed  by  the 

(a)  4  Af  It  a.  860.  (6)  10  Q.  ^.531. 
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Foimme  XVL  is,  that  the  50^  added  to  the  salary  was  intended  as  a 
L_  recompense  for  all  professional  services  not  included  in 

ITie  Queen  those  of  the  town  clerk.  {Coleridge  i.  Surely  the  actual 
PEEtT.  preparation  of  the  bond  of  indemnity  is  not  part  of  his 
regular  duties.]  The  preparing  **  all  precepts,  orders, 
and  other  documents  required  for  laying  watch  rates  and 
borough  rates,"  is  specified  in  the  report.  It  is  said  that 
this  bond  prevented  litigation :  but,  strictly,  fVavett  was 
to  be  paid  only  for  ^^  conducting*'  suits,  not  for  prevent- 
ing them.  And  no  litigation  could  now  arise  upon  the 
point  The  mode  of  levying  a  rate  in  a  borough  is  pre- 
scribed by  Stat  7  ^.  4  &  1  Vict  c.  81.  s.  1.  A  magis- 
trate's warrant  would  issue  if  the  rate  were  not  duly  paid: 
in  fact,  this  was  the  actual  course  taken  after  alL  The 
expense  of  an  indemnity  bond  was  not  needed.  Again, 
part  of  the  claim  is  for  *^  instructing  counsel,"  which  the 
rate  payers  cannot  be  bound  to  pay  for,  and  taking  ad- 
vice upon  the  forms  to  be  prepared.  If  the  town  clerk's 
own  skill  was  not  sufficient  for  this  latter  purpose,  he 
himself  ought  to  pay  the  expense.  [Lord  Campbell 
C.  J.  A  town  clerk  could  not  be  expected  to  advise  upon 
disputed  forms  of  rates.]  It  would  be  very  dangerous, 
when  an  act  ^ves  power  to  a  council  to  fix  the  salary 
of  its  town  clerk,  that  they  should  have  also  a  discre- 
tionary authority  to  charge  the  borough  fund  for  business 
transacted  by  him  under  particular  circumstances.  But, 
even  if  the  council  had  this  discretion,  many  of  the  charges 
are  for  business  which  clearly  falb  within  the  usual  routine 
of  a  town  clerk's  duties.  [Lord  Campbell  C.  J.  I  think 
some  particular  items  are  questionable :  do  counsel 
object  to  the  bill  being  taxed  as  to  those  items?] 

PecLCoch  said  there  would  be  no  objection. 
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Votume  XVI.  clerk  who  is  also  an  attorney;  and  I  should  have  been 
well  pleased  if  a  provision  had  been  introdaced  into  the 
Municipal  Corporation  Act  that,  where  the  town  clerk  is 
an  attorney,  nothing  should  be  paid  him  for  extra  busi- 
ness till  his  bill  has  been  taxed.  But  I  think  that  there  are 
items  here,  and  those  the  principal  ones  comprised  in  the 
order,  which  are  not  covered  by  the  250i  salary.  Un- 
doubtedly the  town  clerk  is  bound  by  the  terms  in  which 
certain  services  are  excepted  from  among  those  which 
the  salary  covers.  It  is  specified  that  he  shall  be  paid 
'^the  usual  professional  charges  for  conducting  or  op- 
posing bills  in  Parliament,"  and  ^^  conducting  actions  or 
suits  at  law  or  in  equity."  But,  on  a  fair  construction,  I 
think  this  is  not  confined  to  actual  proceedings  in  an 
action  or  suit,  but  would  have  extended,  for  instance,  to 
a  mandamus,  if  one  had  been  directed  for  the  purpose  of 
settling  a  question  in  dispute.  Suppose  there  had  been 
an  action:  at  what  point  would  the  town  clerk  have 
been  entitled  to  commence  his  charges?  The  question 
would  be.  When  a  lis  mota  began.  Every  thing  that 
was  then  done  with  a  view  to  the  action,  or  to  the  pre- 
venting of  it,  would  have  been  within  the  excepting 
clause.  In  the  present  case,  if  the  proceedings  threat- 
ened had  resulted  in  a  mandamus,  JVavell  would  clearly 
have  been  entitled  to  the  usual  professional  charges :  if 
so,  he  is  entitled  to  them  here,  for  having  prevented 
such  litigation  by  his  laudable  exertions  made  under  the 
sanction  of  the  town  council.  Therefore  I  think  that,  as 
to  the  bulk  of  the  charges,^  amounting  to  54^  (a),  hb 

(a)  These  were  the  charges  directly  relating  to  the  preparation  of  the 
indenmity  bond  and  the  conferences  with  counsel  with  a  view  to  settling 
the  litigation.  In  the  argument  against  the  order,  it  was  contended  that, 
even  if  this  class  of  items  were  allowable,  there  were  others,  as,  for  drawing 
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claim  is  well  founded.     As  to  the  other  items^  it  may  be  a   Queen^a  Bench. 

question  to  what  extent  he  is  entitled.     I  do  not  know  L^ 

whether  the  whole  demand  ought  not  to  be  submitted  to    '^^  ^^^^^ 
taxation ;  when  that  has  been  done,  and  the  Master  has       Phbst. 
reported,  we  can  make  our  final  rule  accordingly. 

Coleridge  J.     The  question  is,  whether  there  has 
been  a  misapplication,  within  the  statute,  by  the  council, 
'^'ho  are  properly  considered  the  trustees  of  the  borough 
i^mds.     It  has  been  contended,  first,  that  there  was  no 
sx}tainer  for  the  particular  services  to  which  this  claim 
^"«Iates.     But  I  assume  that  there  was,  substantially,  an 
Order:  and  the  real  question  is,  not  whether  there  was, 
"^^chnically,  a  retainer,  but  whether  there  was  a  wrongful 
^Expenditure  of  the  corporation  funds.     The  want  of  a 
^^^ontract  under  seal  is  not  such  an  objection  as  can  now 
^^^  relied  upon,  after  the  services  have  been  rendered. 
^Secondly,  it  is  contended  that  every  thing  now  claimed 
^«  covered  by  the  salary;  or,  if  not,  that  there  is  no 
^^uthority  for  payment  of  the  items  not  so  covered.     I 
^3ave  looked  through  the  whole  claim,  and  think  these 
^^bjectioris  cannot  prevail.     As  to  the  contract  for  250/., 
the  duly  of  acting  "  as  the  professional  adviser  of  the 
mayor  and  council  in  the  business  of  ihc  councir  docs 
not  involve    the   doing  all   things  that   ibe  party  mr\y 
advise.     That  construction  stands  on  broad  principles  of 
sense.      A  man  may  be  willing  to  advise,  but  not  to 
spend  his  labour  to  an  indefinite  extent  in  carrying  out 
the  advice.     Then,  are  these  demands  within  the  ex- 
new  order  and  warrants  for  the  collection  of  the  rate,  preparing  new  forms 
(see  p.    35,  ante),   attendances   afterwards    before   the   mayor   and   the 
finance  committee,  and  other  proceedings  connected  with  the  final  enforce- 
Baent  of  the  rate,  which  could  not  be  excepted  out  of  the  duties  compensated 
by  the  250/.  »lary. 
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VolmmXyi.    ceptive  clause  as  to  professional  chai^ges?     I  am  not 

1_  quite  sure  whether  they  are  strictly  so :  but,  at  all  events, 

e  Queen  ^j^^  services  here  have  been  actually  rendered,  and  were 
Peest.  done  under  a  direct  order:  and,  that  being  so,  it  is 
enough  that  the  matters  of  claim  are  not  provided  for 
by  the  first  part  of  the  contract.  The  maxim  "  exprefsio 
unius  est  exclusio  alterius''  does  not  apply.  Subject  only 
to  observation  as  to  some  of  the  items,  I  think  this 
order  may  be  upheld. 

Erlb  J.  All  the  main  objections  to  this  order  have 
fiuled.  The  want  of  a  retainer  under  seal  is  clearly  no 
ground  for  impeaching  it:  and  the  suggestion  that 
chains  were  not  payable  out  of  the  borough  fund  under 
Stat  5  &  6  fFm.  4.  c.  76.  s.  92.  seems  hardly  to  have 
been  relied  upon.  The  whole  history  of  the  case  shews 
that  the  expense  incurred  was  a  most  salutary  one: 
under  the  circumstances  (his  Lordship  here  adverted  to 
some  of  the  principal  ones),  I  can  scarcely  conceive  one 
more  proper.  The  great  contest  has  been,  whether  the 
clerk  should  not  have  been  content  with  the  specified 
remuneration  of  250/. :  but  I  have  looked  through  the 
matters  he  is  to  do  according  to  the  resolution  of  the 
council,  and  I  cannot  find  any  item  which  excludes  the 
giving  of  a  particular  compensation  where  journeys  have 
been  undertaken  and  expenses  incurred,  as  they  were 
in  the  present  case,  for  the  purpose  of  preventing 
litigation.  I  agree  that  the  council,  having  ordered 
these  things  to  be  done,  might  properly  pay  for  them. 
I  think  also  that  these  payments  are  within  the  stipula- 
tion in  the  contract  'Mhat  he  be  paid  the  usual  pro- 
fessional charges  for  conducting  or  opposing  bills  in 
Parliament,  conducting  actions  or  suits  at  law,"  &c.     In 
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Vtihau  XVI. 
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^^^isrt.  WoLTON  against  Gavin. 

The  Mutiny      THRESPASS  for  assaulting  and  imprisoning  pimntiff. 

Acts,  in  fofco       J. 

at  the  time  of  Plea :  Not  guilty,  by  statute.     Issue  thereon, 

the  occurrences 
after  men- 
tioned, enact  that  every  person  who  shall  receive  enlisting  money,  knowing  it  to  be  such« 
from  any  person  employed  in  the  recruiting  service,  and  being  an  officer  &c.,  or  an  attested 
soldier  &c,  shall  be  deemed  to  be  enlisted  as  a  soldier ;  and  every  person  who  shall  enlist  a 
recruit  shall  first  ask  him  whether  he  does  or  does  not  belong  to  the  militia,  and  take  down 
his  name  and  place  of  abode,  in  order  that,  within  forty  eight  and  not  less  than  twenty 
four  hours,  notice  may  be  given  to  the  recruit  of  his  having  enlisted :  That,  within  four 
days  but  not  sooner  thian  twenty  four  hours  after  the  enlisting,  the  recruit  shall  appear  with 
some  person  employed  in  the  recruiting  service  before  some  magistrate  residmg  in  the 
▼ictnitj  of,  or  acting  for,  the  place  where  he  was  enlisted  (not  being  an  officer  in  the  army ) ; 
and,  if  he  shall  declare  his  having  voluntarily  enlisted,  the  magistrate  shall  put  certain  ques- 
tions to  him,  cause  certain  of  the  Articles  of  War  to  be  read  to  him,  administer  an  oath,  and 
give  a  certificate :  That  any  recruit  appearin|^  before  the  magistrate  may  declare  his  dissent, 
and  be  discharged  upon  returning  the  enlisting  money,  besides  20«.  and  expenses  of  sub- 
sistence, &c.:  2so  that,  if  any  recruit  shall  apply  within  four  days  to  the  magistrate,  with- 
out any  one  belonging  to  the  recruiting  party  if  no  such  one  can  be  procured  to  attend, 
and  declare  his  dissent,  he  shall,  upon  payment  as  above,  bo  discharged :  That,  if  anv 
recruit  shall  receive  the  enlisting  money,  knowing  it  to  be  such,  from  any  person  employea 
in  the  recruiting  service,  and  shall  abscond  or  refuse  ta  go  before  the  justice,  or  absent 
himself  from  the  person  or  party  with  whom  he  enlisted,  and  not  return  voluntarily  to  go 
before  the  justice  within  four  days,  he  shall  be  deemed  to  be  enlisted,  and  a  soldier,  as 
fully  to  all  intents  and  purposes  as  if  he  had  been  duly  attested,  and  may  be  apprehended 
and  punished  as  a  deserter,  or  for  being  absent  without  leave,  under  any  Articles  of  War 
made  for  punishment  of  mutiny  and  desertion :  That,  upon  reasonable  suspicion  that  a 
person  is  a  deserter,  it  shall  bie  lawful  for  any  constable,  or,  if  none  can  be  found,  any 
officer  or  soldier  in  Her  Majesty's  service,  to  apprehend  such  person,  and  to  bring  him 
before  a  Justice  living  in  or  near  the  place,  and  acting  for  the  county  &c ;  and  the 
justice  is  to  enquire,  and,  if  satisfied  that  the  person  is  a  deserter,  cause  him  to 
be  conveyed  in  civil  custody  to  the  head  quarters  or  dep6t  of  his  regiment,  if  stationed 
within  five  miles,  or.  if  not,  to  the  most  convenient  public  prison  (not  being  a  military  one) ; 
or,  if  the  deserter  has  been  apprehended  by  soldiers  of  nis  own  regiment  in  charge  of  a 
commissioned  officer,  the  justice  may  deliver  him  up  to  such  soldiers,  unless  the  officer 
deem  it  necessary  to  have  him  committed  to  prison  for  safe  custody:  and  any  recruit 
who  shall  desert  before  joining  his  regiment  shall,  on  being  apprehended,  and  committed  by  a 
justice,  be  liable  to  be  transferred  to  any  regiment  or  depot  nearest  the  place  of  apprehen- 
sion (with  certain  restrictions),  or  to  such  ol^er regiment  as  Her  Majef^ty  may  think  proper. 

B^  the  Articles  of  War  then  in  force,  it  was  provided  that,  when  a  soldier  is  accused  of 
a  crime  punishable  by  the  known  laws  of  the  land,  the  commanding  officer  and  officers  of 
the  corps,  on  application  of  the  party  injured,  are  to  use  their  endeavours  to  deliver  the 
soldier  over  to  the  civil  authorities  :  and  that,  whenever  a  soldier  shall  commit  a  crime 
deserving  punishment,  he  shall  be  confined  by  his  commanding  officer  till  tried  by  a  Court 
Martial  or  lawfully  discharged :  and  that  no  officer  commanding  a  guard  shall  refuse  to 
receive  or  keep  any  prisoner  committed  to  his  charge  by  any  officer  or  non-commissioned 
officer  who  shall  at  the  same  time  deliver  an  account  in  writing,  signed  by  himself,  of  the 
crime  with  which  the  prisoner  is  charged. 

Held:— 

I.  That  the  Articles  of  War  would  not  justify  the  detention,  by  an  officer,  of  any  but  a 
recruit  or  a  soldier. 
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The  defendant  gave  notice  that  the  statutes  referred  to   Qiuen*s  Bench. 
TOe21  Jo.  1.  c.  12.,  42  G.  3.  c.  85.,  10  (10  &  11)  Vict        ^®^^- 
c.  12.  (a),  11  (11  &  12)  Vict  c.  11.  (a). 

On  the  trial,  before  Coleridge  J.,  at  the  Middlesex 
Sittings  after  Michaelmas  term,  1849,  it  appeared  that, 
^nSundayy  1 6ih  April,  1848,  the  plaintiff  was  on  the 
outside  of  the  Houghy  a  public  house  at  Sutton,  in  Suffolk, 
in  company  with  a  person  named  Backhouse,  The 
pUntiff  was  living  at  his  father's  house,  at  Sutton,  about 
a  mile  distant  Backhouse  had  then  been  enlisted,  for 
three  or  four  weeks,  as  a  gunner  in  the  Royal  Artillery, 
and  had  never  been  to  head  quarters;  he  was  under  the 
orders  of  Hutchinson,  a  bombardier  in  the  Royal  Artillery, 
^ho  was  then  with  a  recruiting  parly  at  Ipswich.  Hutchin- 
*w  had  given  Backhouse  leave  to  go  to  Sutton  for  the 
purpose  of  visiting  his  friends;  and  he  had  told  him  to 
enlist  any  young  men  that  oflFered  themselves  voluntarily 
&r  the  service.  Backhouse  at  this  time  was  in  plain 
clothes.  The  plaintiff  asked  Backhouse,  to  enlist  him : 
Bockhouse  at  first  refused,  on  the  ground  that  Divine 
^rvice  was    then  going  on.      About  seven   o'clock  in 

2.  That,  where  a  soldier  who  has  been  enlisted  for  more  than  three  weeks  is  employed 
jy»  recruiting  party  to  enlist  recruits,  and  does  so,  it  may  be  presumed  primi  facie  that  he 
°*s  been  attested. 

*  That  an  enlistment,  valid  in  other  respects,  is  not  invalid  because  made  on  a  Sunday. 

^'  That  a  man  who  has  received  the  enlisting  money  knowingly  from  a  proper  parly 
*'y«  if  he  afterwards  absconds,  and  docs  not  go  before  a  justice  within  four  days,  be 
j^ated  as  a  deserter  within  the  Mutiny  Act  and  the  Articles  of  War,  though  he  has  never 
^  »sked  if  he  belongs  to  the  militia,  and  l^.as  not  been  attested.  Per  Lord  Campbell  C.  J., 
'^'9l*tnan  and  Coleridge  Js.  ;    dissentiente  Erie  J. 

^-  That,  where  a  recruit  is  brought  as  a  prisoner  to  an  officer  of  the  guard  by  a  non- 
^'"J'ssioned  officer,' who  delivers,  signed  by  himself,  a  written  charge  of  desertion,  such 

'^'^  of  the  guard  is  bound  to  receive  the  prisoner  under  the  Articles  of  War ;  and  he  is 
^"*ble  loan  action  for  so  doinp,  though  it  should  appear  that  the  prisoner  has  been 
"^•^hended  without  all  the  requisitions  of  the  Mutiny  Act  having  been  fulfilled,  as,  if  the 
g?*2*^r  has  not  been  taken  before  a  magistrate.     Per  Lord  Campbell  C.  J.,  Coleridge  and 

"^^^Bon  Jg. ;  dissentiente  Erie  J. 


(o)  See  note  at  the  end  of  the  case,  p.  8?. 
^OL.  XVI.    N.    8.  E 
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the  same  evening  (service  being  then  over)  the  plaintiflf 
again  repeatedly  pressed  Backhouse  to  enlist  him.  At 
this  time  the  two  were  in  the  Plough  public  house. 
Backhouse  then  asked  him,  If  he  were  free,  able  and 
willing  to  serve  Her  Majesty,  Queen  Victoria^  for  twelve 
years;  he  answered  Yes:  upon  which  Backhouse  gave 
him  a  shilling.  They  then  parted,  Backhousey  at  the 
time,  directing  the  plaintiff  to  meet  him  at  nine  the  next 
morning  at  the  Plough,  in  order,  as  he  told  the  plaintiff, 
that  plaintiff  might  go  with  him  to  the  barracks  at 
Ipswichy  in  order  "  to  be  attested,  to  go  before  the  doctor, 
and  to  be  sworn  in."  Backhouse  attended  at  the  time 
and  place  next  morning,  and,  after  waiting  an  hour  and 
a  half,  and  finding  that  the  plaintiff  did  not  come,  went 
to  the  house  of  the  plaintiff's  father  and  there  found  the 
plaintiff,  who  refused  to  go  with  him.  Upon  this  (on 
the  same  Monday)  Backhouse  returned  to  Ipswich^  told 
Hutchinson  what  had  occurred,  and  gave  him  the  name 
and  abode  of  the  plaintiff.  The  next  day,  Tuesday,  by 
Hutchinson^s  order.  Backhouse,  in  company  with  another 
gunner  named  Crow,  went  to  Sutton  and  there  found  the 
plaintiff.  A  printed  notice,  which  Hutchinson  had  given 
for  that  purpose  to  Crow,  was  then  read  to  the  plaintiff 
and  handed  to  him.  The  three  then  went  to  Ipswich, 
passing  in  their  way  through  Woodbridge,  a  town  in 
Suffolk,  at  which  petty  sessions  for  that  county  are  held 
weekly.  On  their  arrival  at  Ipswich,  Hutchinson  gave 
a  billet  to  the  plaintiff,  and  plaintiff  went  to  quarters. 
Hutchinson  ordered  the  plaintiff  to  come  to  him  at  nine 
o'clock  the  next  morning  (^Wednesday,  19th  April):  but 
the  plaintiff  did  not  come,  and  disappeared  /lom  his 
billet.  Search  was  made  for  him  at  Sutton;  but  he  was 
not  found.     On  Saturday,  26th  April,  Hutchinson  filled 
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Volume  XVI,    whether  he  belonged  to  the  militia ;  because  the  plaintiflf 

!___  had  not  been  attested ;  and  because,  at  any  rate,  the 

WoLTON  defendant  could  not  detain  the  plaintiff  until  he  had 
Gatin.  been  committed  by  a  magistrate.  Counsel  for  the  de- 
fendant contended  that  the  act  of  enlistment  was  not 
such  an  employment  as  came  within  stat.  29  C.  2.  c.  7. 
s,  l.\  that  Backhouse's  attestation,  in  default  of  evidence 
to  the  contrary,  might  be  presumed  from  the  fact  of  his 
having  been  employed  and  having  acted;  that  the  enact- 
ment as  to  the  question  respecting  the  militia  was  merely 
directory ;  that  the  plaintiff  became  an  enlisted  soldier  at 
once  upon  receiving  the  shilling;  and  that,  at  any  rate, 
under  the  20th  Article  of  War  (a),  it  was  imperative 
upon  the  defendant  to  detain  the  plaintiff,  even  though 
he  was  not  an  enlisted  soldier,  and  without  any  com- 
mitment by  a  magistrate. 

The  learned  Judge  told  the  jury  that  the  defendant 
would  not  come  within  the  protection  of  the  20th  Article 
of  War  unless  the  plaintiff  was  an  enlisted  soldier,  but  that, 
if  he  was,  it  was  incumbent  upon  the  defendant  to  detain 
the  plaintiff,  when  brought  to  him,  though  no  warrant  of 
a  magistrate  was  shewn :  and  he  directed  the  jury  to  find 
for  the  defendant  if  they  were  satisfied  that  the  plaintiff 
was  an  enlisted  soldier.  As  to  this  question,  he  ruled  that 
the  enlistment,  if  otherwise  good,  was  not  void  for  being 
made  on  a  Sunday  ;  that  the  jury  might,  if  they  thought 
right,  presume  the  fact  of  Backhouses  attestation  firom 
his  employment  and  acting;  that  it  was  not  essential  to 
the  validity  of  the  enlistment  that  the  question  respecting 
the  militia  should  have  been  asked;  and  that  the  enlist- 
ment, if  in  other  respects  valid,  would  be,  for  the  pur- 
pose of  this  action,  completed  by  the  receipt  of  the 
shilling.     Verdict  for  defendant 

(a)  Pa^e  88,  pott. 
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In  Hilary  term,  1850,  AT.  Chambers  obtained  a  rule    Qtuen^t  Bmeh. 
Disi  for  a  new  trial  on  the  ground  of  misdirection  (a). 


In  this  term  (November  11th  and  14th), 

Sir  A.  J.  E.  Cockburriy  Solicitor  General,  M.  D.  Hill 
and  Welsby  shewed  cause. 

First,  it  was  not  necessary  to  the  defence  to  prove 
that  Backhouse^  who  enlisted  the  plaintiff,  had  been 
attested,  under  sect.  55  of  the  Mutiny  Acts  (J). 
It  might  as  well  be  supposed  necessary  to  prove 
strictly  the  authority  of  the  person  who  enlisted 
Backhouse^  and  so  backwards  for  an  in6nite  number 
of  steps.  The  acting  is  sufficient  presumptive  proof 
of  the  qualification  and  appointment;  as  in  the  case 
of  a  constable,  even  where  the  question  arises  upon 
^  indictment  for  murdering  him  in  the  execution  of 
l"8duty;  1  Taylor  on  Ev.  112,  3.  [Lord  Campbell 
C.J.  referred  to  Rex  v.  Verelst  (c).]  No  evidence  to 
4e  contrary  was  given.  It  was  indeed  suggested  that, 
^Hutchinson,  the  commander  of  the  recruiting  party, 
applied,  in  the  plaintiff's  case,  to  the  borough  magistrate 
instead  of  the  county  magistrate,  it  might  be  inferred 
^t,  Backhouse  himself  had  been  attested  before  a 
^Dg  magistrate.  But  that  is  not  a  probability  upon 
^hichajury  could  act.  [Coleridge  J.  Some  stress  was 
laid  on  the  fact  that  Backhouse  had  been  but  a  short 
^me  in  the  service].  He  had  been  a  soldier  for  at  least 
three  weeks :  and  the  attestation  must  take  place  in  four 
days  from  the  enlisting  (exclusive  of  Sundays).     It  may 

(«)  The  rule  was  granted  also  on  the  ground  of  surprise.  The  Court, 
npon  caoie  being  shewn,  thought  that  this  ground  was  not  sustained  in 
^ ;  tod  it  is  not  noticed  in  the  report  of  the  argument  and  judgments. 

^M  Pigei  84,  85,  post,  (c)  3  Campb.  432. 
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be  observed  that  lu  sect  57  the  words  are  **  shall  receive 
the  enlisting  money  from  any  person  employed  in  the 
recruiting  service  (knowing  it  to  be  such),"  without 
mention  of  any  further  qualification  of  the  party 
enlisting. 

Secondly,  it  is  no  objection  that  the  plaintiff  was 
enlisted  on  Sunday.  The  enlisting  was  not  Backktmse's 
"ordinary  calling"  within  the  meaning  of  stat.  29  C  2. 
c.  7.  s.  1.  It  would  be  very  dangerous  to  apply  such  a 
restriction  to  a  soldier  at  all.  Is  he  not  to  mount  guard 
on  Sunday  ?  The  statute  is  applicable  only  to  persons 
who  are  sui  juris,  and  not  to  those  acting  under  the 
direction  of  the  executive  power.  In  Fennelly.  Ridler  (a) 
it  was  applied  to  the  sale  of  a  horse  by  a  horse-dealer ; 
but  in  Rex  v.  Whitnash  {b)  it  was  held  inapplicable  to 
the  hire  of  a  farm-labourer  by  a  farmer,  such  hiring  not 
being  the  farmer's  ordinary  calling.  {M.  D.  Hilly  on 
this  point,  was  stopped  by  the  Court.) 

Thirdly,  the  question  prescribed  in  sect  55  to  be 
asked  at  the  time  of  enlisting,  whether  the  recruit 
belongs  to  the  militia,  is  ordered  for  the  benefit  of  the 
Crown,  not  of  the  recruit,  that  the  Queen's  money  may 
not  be  uselessly  expended.  This  appears  from  the  latter 
part  of  sect  57.  At  the  utmost,  the  enactment  is  di- 
rectory only,  and  its  non-fulfilment  does  not  avoid  the 
enlistment  Every  person  is  to  be  "  deemed  to  be  en- 
listed," "  who  shall  receive  enlisting  money,  knowing  it 
to  be  such." 

Fourthly,  the  objection  that  the  plaintiff  was  not 
properly  attested,  under  sect  55,  fails,  because,  as  was 
just  pointed  out,  the  enlistment  is  effected  by  the  recruit 
knowingly  receiving  the  enlistment  money.     The  enlist- 

(a)  5  B.^  a  406.  (6)  1  B.  ^  C,  596. 
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L__  the  conditions  prescribed  in  stat  8  &  9  Vict.  c.  100.  s.  99., 

WoLTON  jg  jjQ^  MMe  in  trespass  though  the  party  is  not  insane 
Gavin.  jj^  f^^t  [Coleridffe  J.  The  Article  certainly  says  "any 
prisoner :"  but  might  the  ofiScer  detain  a  woman  ?]  Of 
course  the  Article  applies  only  to  persons  who  are  not 
obviously  incapable  of  committing  a  military  offence. 
[Coleridffe  J.  It  was  assumed^  on  the  trial,  that  it  was 
necessary  that  the  party  detained  should  be  an  enlisted 
soldier;  and  I  so  assumed  it  in  my  charge  to  the  jury. 
If  I  was  wrong,  though  the  error  was  in  the  plaintiflF's 
favour,  must  there  not  be  a  new  trial,  as  there  would  be 
if  the  mistake  appeared  on  a  bill  of  exceptions  (fl)?] 
A  new  trial  is  not  to  be  granted  for  misdirection  on 
the  application  of  a  party  who  has  not  suffered  by  the 
misdirection. 

Fifthly,  the  objection,  that  the  plaintiff  was  detained 
in  custody  by  the  defendant  without  the  authority  of  a 
magistrate,  rests  on  sects.  46,  48  of  the  Mutiny  act 
But,  admitting  that  such  authority  is  essential  to  the 
legality  of  the  apprehension,  the  defendant  cannot  be 
liable  to  the  action  on  this  ground.  By  the  20th  Article 
of  War,  even  if  it  be  applicable  only  in  the  case  of  a 
soldier,  at  all  events  the  officer  is  peremptorily  bound 
to  receive  a  soldier  charged  with  a  crime,  and  cannot 
inquire  into  the  propriety  of  the  previous  proceeding: 
he  is  no  more  liable  to  an  action  for  the  performance  of 
his  duty  than  a  gaoler  who  acts  upon  a  regular  warrant 
It  might  as  well  be  required  that  the  officer  should 
inquire  into  the  qualification  of  the  magistrate.   Whether 

(a)  Bills  of  exceptions  were  in  fact  tendered  on  behalf  of  each  party ; 
but  they  were  afterwards  abandoned. 
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1_^  such  a  person  as  could  employ  Backhouse  in  the  service, 

WoLTON  jherg  ig  UQ  presumption  that  Backhouse  was  attested. 
Gavin.  It  is  true  that  the  presumption  is  always  against  a  party 
having  acted  illegally :  but  here  that  presumption  is  in 
favour  of  the  plaintiff,  who,  if  all  has  been  regularly  done, 
is  a  deserter  and  liable  to  death.  The  law  presumes  con- 
tinuation of  life :  yet  in  Rex  v.  Twyrdng  (a)  it  was  held 
that  this  presumption  was  countervailed  where,  if  the 
life  in  question  had  continued,  it  would  have  followed 
that  a  woman  had  been  guilty  of  bigamy.  It  is  however, 
urged  that  proof  of  a  party  having  acted  in  an  official 
capacity  is  sufficient  to  raise  a  presumption  of  his 
possessing  that  capacity.  But  that  presumption  does 
not  arise  when  no  acting  is  shewn  except  that  which  is 
in  question.  To  hold  that  it  did  would  be  to  argue  in 
a  circle.  Thus,  in  Rex  v.  All  Saints,  Southampton  {b)^ 
Holroyd  J.  said :  "  The  rule,  that  in  inferior  Courts  and 
proceedings  by  magistrates  the  maxim  ^  omnia  prsesum- 
untur  rite  esse  acta'  does  not  apply  to  give  jurisdictiouj 
has  never  been  questioned  \"  the  reason  is,  that  to  do  this 
would  be  to  prove  a  fact  by  a  presumption  which  vt 
created  only  by  assuming  that  fact.  [Erie  J.  I  recoUectj 
in  a  case  where  the  performance  of  a  marriage  ceremony 
was  to  be  proved,  the  only  proof  that  the  party  who  per- 
formed it  was  a  priest  was  the  fact  of  his  performing  it: 
and  this  was  held  to  be  enough  (c).]  The  case  might 
be  different  if  none  but  an  attested  soldier  could  enlist: 
but  that  is  not  so.  The  attestation  should  appear  by  the 
certificate  of  the  magistrate,  prescribed  by  sect.  55.  [CoU- 
ridge  J.     According  to  that  argument,  it  would  not  have 

(a)  2  B,^  Aid,  386.  (6)  1  B,  ^  C.  785. 

(c)  See  also  Piumer  v.  Britcoy  11  Q.  B.  id. 
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the  attestation  is  essential  to  the  completing  the  character 
WoLTON      Qf  soldier,  and  that  this  provision,  as  well  as  that  in 
Gavin.       section   56,    is   introduced  for   the   protection   of  the 
recruit 

Fifthly,  the  directions  in  sects.  46,  48  were  not  pur- 
sued :  and  therefore  the  custody  by  the  defendant  was 
illegal,  as  much  as  if  a  magistrate  had  expressly  dis- 
charged the  plaintiflF  from  custody.  It  is  said  that  this 
imposes  a  difficult  duty  on  the  officer  to  whom  a  prisoner 
is  brought:  but,  as  in  other  cases  of  public  functionaries, 
he  who  exercises  a  power  must  take  care  at  his  peril 
that  he  does  so  legally.  A  gaoler  who  detains  a  wrong 
party  by  mistake  is  liable  to  an  action ;  so  if  he  act  upon 
the  warrant  of  one  who  is  not  a  magistrate.  [IVightman 
i.  Suppose  no  magistrate  can  be  found.]  That  might 
perhaps  authorize  a  temporary  confinement  till  one  could 
be  found.  The  20th  of  the  Articles  of  War  is  insisted 
upon:  but  it  must  be  read  in  conjunction  with  the 
Mutiny  act.  Fletcher  v.  Calthrop  (a)  shews  that  it  is 
not  safe  to  rely  exclusively  on  the  language  of  a  parti- 
cular enactment  But,  at  least,  the  officer  receiving  the 
prisoner  must  satisfy  himself  that  the  prisoner  is  charged 
with  a  crime  of  which  he  can  take  notice :  he  could  not 
receive  a  woman  as  prisoner:  and,  when  the  inquiry 
begins,  the  circumstances  under  which  the  prisoner  is 
brought  before  him  must  be  looked  into.  When  that  is 
done,  the  officer,  who  is  bound  to  know  the  law,  will 
not  receive  a  prisoner  who  is  brought  to  him  without  a 
warrant  The  intention  apparent  from  sects.  46,  47  and 
48  is  to  give  the  protection  of  the  civil  power  to  persons 
charged  with  a  military  crime  but  denying  their  military 

(a)  6  q.  B,  880, 
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character.     Indeed  it  may  be  questioned  whether  deser-  Queen^t  Bench. 
tioD  be  one  of  the  crimes  pointed  at  in  the  20th  Article,        ^^^0- 
the  proceedings  for  that  offence  being  specifically  pro-       Wolton 
Tided  for  in  the  body  of  the  Mutiny  Act.     The  section       Gavjn. 
seems  to  be  pointed  at  ordinary  offences  rather  than 
those    which   have  their   foundation    in    the    military 
character  of  the  offenders.     At  any  rate,  the  detainer  for 
eighteen  days  was  illegal:  the  19th  Article  forbids  the 
confining  for  more  than  eight  days,  or  until  a  Court 
&f  artial  can  be  assembled. 

Cur.  adv.  vtdL 

On  this  day  the  learned  Judges,   not  agreeing  in 
opinion,  delivered  their  judgments  seriatim. 

lord  Campbell  C.  J.  We  have  consulted  together  Lord  Campua 
^t>on  this  case :  and  my  opinion  is  that  the  rule  ought  to 
^^^  discharged.  I  think  that  the  defendant  has  a  com- 
f^l^te  defence  under  the  20th  of  the  Articles  of  War. 
^  tJis  Lordship  here  read  the  Article.)  We  are  to  put  an 
^  Terpretation  upon  this  Article. 

In  my  opinion,  Mr.  Welshy  put  too  large  a  construction 

^X)on  it  when  he  argued  that  it  could  apply  to  any  person 

^barged  with  a  crime,  be  he  military  or  not  military, 

^tider  the  circumstances  mentioned  in  that  article.     I 

^liink  that  is  not  so,  and  that  none  are  bound  by  the 

Aluiiny  Act  or  the  Articles  of  War  except  Her  Majesty's 

forces :  and  I  am  most  anxious,  as  a  constitutional  judge, 

tliat  this  should  be  fully  understood  to  be  my  opinion. 

"The  preamble  of  sect.  1  of  the  Mutiny  Act  states  that  it 

is  requisite,  for  retaining  the  before  mentioned  forces  in 

their  duty,  that  exact  discipline  be  observed,  and  that 

Soldiers  mutinying,  stirring  up  sedition,  or  deserting  Her 


I 


62  Q.  B.  MICHAELMAS  TERM. 

Vobime  XVL  Majesty's  service,  be  brought  to  a  more  exemplary  and 

;__  speedy  punishment  than  the  usual  forms  of  law  allow. 

WoLTON  i^  refers  clearly  to  soldiers,  and,  amongst  others,  those 

Gavin.  who  shall  desert  Her  Majesty's  service.    Then  it  gives 


Lord  Campbea  authority  to  Her  Majesty  to  make  Articles  of  War  for 
the  better  government  of  Her  forces.  Sect.  2  of  the 
Mutiny  act  describes  the  persons  to  whom  the  provisions 
of  the  Act  are  to  apply.  They  are  commissioned  officers 
or  non-commissioned  officers  or  soldiers  enlisted  or  in 
pay  as  such,  persons  employed  for  pay  in  the  recruiting 
service,  and  so  on.  I  think  that  it  was  incumbent  on 
the  defendant  to  shew  that  the  plaintiff  was  subject  to 
the  Mutiny  act  and  to  the  Articles  of  War,  before  he 
could  take  advantage  of  either  as  a  defence. 

In  my  opinion  he  has  done  so.  He  has  shewn  that 
the  plaintiff  is  subject  to  both,  prima  facie,  inasmuch  as 
the  plaintiff  has  received  the  recruiting  money  and  is  to 
be  therefore  deemed  an  enlisted  soldier.  What  objec- 
tions then  are  made  to  the  fact  of  the  military  character? 
The  first  objection  is,  that  Backhouse,  by  whom  the 
plaintiff  was  enlisted,  was  not  shewn  to  be  an  attested 
soldier.  In  my  opinion  this  objection  wholly  fails ;  foi 
Backhouse  acted  as  an  attested  soldier,  employed  for  the 
purpose  of  the  recruiting  service,  and  in  that  capacity. 
From  this  it  was,  I  think,  to  be  presumed,  prima  facie^ 
that  he  had  authority  to  do  so.  But,  beyond  this,  the 
fact  of  his  employment  was  proved  by  the  express  evi' 
dence  of  the  bombardier.  The  qualification  was  clearlj 
to  be  presumed,  since,  if  Backhouse  had  not  possessed  it 
he  and  all  those  connected  with  his  enlistment  and  ser- 
vice in  the  regiment  would  have  been  guilty  of  a  viola 
tion  of  the  statute.  He  had  belonged  to  the  regiment  i 
much  longer  time  than  that  within  which  he  ought  t( 
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FohoM  XVL    sect.  65  directs  to  be  put  was  not  put     It  seems  to  me 

1850.  .,        ,,  ...  ., 
quite  clear  that  the  requisition  respecting  those  questions 

WoLTON      jg  wholly  directory.     The  statute  does  not  at  all  make 

^^^'^'        the  legality  of  the  enlistment  depend  upon  those  ques- 

LordCampbeU  tions  being  put     The  intention  is  quite  different,  the 

legality  of  the  enlistment  being  made  to  depend  upon 

other  circumstances,  by  the  enactment  which  I  have 

already  read. 

Then  comes  the  point  upon  which  one  of  the  learned 
counsel  for  the  plaintiff  very  mainly  relied :  that  the 
enlistment  took  place  on  a  Sunday.  This  objection 
seems  to  me  wholly  untenable.  I  think  it  would  be 
monstrous  to  say  that  a  soldier  who  is  employed  in  the 
recruiting  service  comes  within  stat  29  C  2.  e.  7. 
That  statute  applies  to  persons  carrying  on  trades  and 
occupations  of  a  civil  nature,  and  could  not  have  in 
contemplation  the  military  service  of  the  country.  And, 
moreover,  enlisting  was  not  the*  ordinary  calling  of  the 
soldier:  the  ordinary  calling  of  a  soldier  is  to  attend 
drill,  and  to  fight  the  batdes  of  his  country.  The 
enlisting  of  recruits  is  an  extraordinary  employment. 
In  no  point  of  view  can  it  be  said  that  the  soldier  in 
this  case  was  exercising  his  ordinary  calling,  or  came 
within  the  scope  of  the  statute.  Indeed  it  has  been 
held  that  a  hiring  on  Sunday  by  a  farmer  of  a  man  into 
his  service  confers  a  settlement  (a).  I  am  of  opinion, 
therefore,  that  this  objection  ahogether  fails. 

I  now  come  to  what  I  consider  the  serious  objection, 
and  one  upon  which  I  must  speak  with  diffidence, 
because  one  of  my  learned  Brethren,  for  whose  opinion 
I  have  the  most  unfeigned  respect,  has  come  to  a 
different  conclusion  from  myself  upon  this  point     The 

(a)  Rex  V.  Whitfuuh,  7  B  ^  C.  596. 
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^loestioQ  is,  whether  the  defendant  is  deprived  of  the  Qaeen^t  Bench. 
beneBt  of  his  defence  under  the  20th  Article  of  War        ^^^^ 
hj  reason  of  the  plaintiff  not  having  been  carried  before        ^  oltos 
«  countj  justice  and  committed  by  him,  and  on  the        G^^'^^f- 
ground  of  no  warrant  having  been  produced.     But,  after  ^^dOmpbeU 
^^ry  anxious  consideration,  I   have  come   to   the   de- 
fil>erate  opinion  that,  although  no  warrant  was  produced, 
although  the  plaintiff  was  not  carried  before  a  county 
magistrate,  and  although,  so  far,  what  took  place  before 
the    plaintiff  was  delivered  to  the  defendant  was  illegal, 
8^U   this  does  not  deprive  the  defendant  of  his  defence 
under  the  20th  Article  of  War.     We  must  bear  in  mind 
for  what  this  action  is  brought.     It  is  not  for  the  arrest, 
^^^  for  the  keeping  the  plaintiflf  in  custody  up  to  the 
^tne  at  which  he  was  delivered  to  the  defendant :  it  is 
fof  the  defendant's  receiving  and  detaining  the  plaintiff. 
*^ai  being  so,  the  plaintiff  being  a  soldier  (for  here  I 
*®Uine  it  to  be  shewn  that  he  was  a  soldier,  subject  to 
the  Mutiny  act  and  to  the  Articles  of  War),  as  between 
hioi  and  the  defendant,  did  any  prior  irregularity  deprive 
^he   defendant  of  the  protection  of  the  20th  Article  of 
^^^r?     I  think  that  it  did  not;  and  that  to  hold  other- 
^se  would  be  equivalent  to  interpolating  after  the  word 
"  prisoner,^  in  the  20th  Article,  the  words  "  in  lawful 
custody."     It  seems  to  me  that  the  duty  of  receiving 
^^d  keeping  a  prisoner  arises,  eo  instanti,  as  soon  as  he 
^  presented  to  the  commanding  officer ;  that  the  burthen 
^^tnaking  inquii-y  as  to  the  propriety  of  the  arrest  is  not 
^t  upon  the  commanding  officer,  but  that  he  is  bound 
to  receive    the  prisoner   immediately  one  condition   is 
Performed ;  for  there  is  one  condition  expressed,  namely, 
tnat  the  officer  or  non-commissioned  officer,  who  com- 
mits the   prisoner   to    the  charge  of  the  conmiandinjr 

Vol.    XVI.    N.    8.  F 
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Volume  XVI.  officcr,  "  shall,  at  the  same  time,  deliver  an  account  in 
'  writing,  signed  by  himself,  of  the  crime  with  which  the 
WoLTON  g^jj  prisoner  is  charged."  That  condition  has  been 
Gavin.  performed  in  this  case ;  and  I  think  that  no  other  con- 
Lord  CampbeU  dition  is  imposed.  It  was  thrown  out,  in  the  course  of 
the  argument,  that  the  20th  Article  of  War  applied 
only  to  civil  offences.  But  I  am  confidently  of  opinion 
that  it  embraces  both  civil  and  military  crimes.  The 
18th  Article  applies  to  civil  crimes,  "punishable  by  the 
known  laws  of  the  land."  The  19th  includes  military 
crimes;  "whenever  any  soldier  or  officer  shall  commit 
a  crime  deserving  punishment,"  he  is  to  be  put  in  arrest 
or  be  confined  till  "  tried  by  a  Court  Martial,"  or  "  law- 
fully discharged  by  a  proper  authority ;"  and  he  is  not 
to  continue  in  arrest  or  confinement  "more  than  eight 
days,  or  until  such  time  as  a  Court  Martial  can  be  con- 
veniently assembled."  "  Crime,"  therefore,  according 
to  the  meaning  put  upon  the  word  by  the  Articles  ol 
War,  embraces  both  military  and  civil  crimes.  That 
being  so,  the  20th  Article  immediately  follows,  whicl 
provides  that  no  officer  commanding  a  guard  shall  refuse 
to  receive  or  keep  a  prisoner  committed  to  his  charge 
by  an  officer  or  non-commissioned  officer,  who  shal 
deliver  an  account,  signed  by  himself,  of  the  "  crime' 
with  which  the  prisoner  is  charged.  This  embrace! 
military  crimes,  just  as  much  as  the  preceding  Article 
It  seems  to  me,  therefore,  that  the  20th  Article  of  Wai 
imposed  on  the  defendant  the  duty  of  detaining  the 
plaintiff  without  the  production  of  a  warrant ;  and,  that 
being  so,  that  a  complete  defence  is  afforded  to  the 
defendant,  by  his  having  proved  that  the  plaintiff  waj 
a  soldier  and  liable  to  the  Articles  of  War.  At  the  sani< 
time,  I  repeat  that  I  give  my  decision  on  this  point  witl 
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recruiting  party,  by  whom  he  had  been  enlisted,  but 
that  he  had  been  more  than  four  days  with  them,  treated 
by  them  as  a  person  duly  enlisted,  and  that  express 
authority  had  been  given  to  hira  to  enlist  other  persons. 
The  question  is  whether,  under  these  circumstances,  it 
is  not  to  be  presumed  in  the  first  instance  that  he  had 
been  duly  attested.  The  time  within  which,  if  every 
thing  had  been  properly  done,  he  must  have  been 
attested  had  long  passed  by.  It  seems  therefore  to  me 
that  this  case  comes  within  the  ordinary  rule  which 
obtains  in  such  cases,  that  a  person  who  professes  to  act 
in  a  particular  capacity,  and  is  treated  by  others  as 
filling  that  capacity,  is  to  be  presumed  to  have  acted 
legally  until  the  contrary  be  shewn. 

The  next  objection  to  considering  the  plaintiff  as  an 
enlisted  soldier  is  this :  that,  assuming  the  person  who 
enlisted  him  to  be  himself  an  attested  soldier,  still  it  was 
necessary,  before  the  plaintiff  came  within  the  provisions 
of  the  Mutiny  act,  that  all  the  formalities  required  by 
the  act  with  respect  to  soldiers,  as  to  taking  them  before 
a  magistrate  and  causing  them  to  be  duly  attested,  had 
been  pursued  in  his  case.  It  appears  to  me  that,  for  this 
purpose,  the  provisions  as  to  these  formalities  were  direc- 
tory only.  But,  whether  they  are  so  or  not,  whether  they 
are  necessary  for  sopie  purposes  or  only  directory,  the 
question  now  is  whether  they  are  necessary  for  this  par- 
ticular purpose.  The  first  portion  of  sect.  55  stops  at  that 
particular  point  which  marks  off  all  that  is  necessary  for 
the  present  question.  It  enacts  that  every  person  who 
shall  knowingly  receive  enlisting  money  from  certain  per- 
sons employed  in  the  recruiting  service  "  shall  be  deemed 
to  be  enlisted  as  a  soldier  in  Her  Majesty's  service." 
That  seems  to  me  (}uite  enough  to  bring  the  plaintiff 
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Volume  XVI,    Contended,  applies  to  others  than  those  pointed  to  by 
^^^^'        the  18th.     (His  Lordship  here  read  the  19th  Article.) 
Desertion  is  a  crime   deserving  of  punishment,   and 
cognizable  by  a  Court  Martial:  indeed  it  is  one  of  the 

Wightman  J.  highest  military  offences,  and,  as  the  Articles  themselves 
express  is  punishable  by  death  or  transportation.  The 
plaintiff  was  charged  with  this  crime ;  and,  the  terms  of 
the  20th  Article  being  general,  it  seems  to  me  that  the 
defendant  could  not  safely  or  consistently  with  his  duty 
refuse  to  receive  into  his  custody  a  person  duly  enlisted 
as  a  soldier,  and  delivered  to  him  by  a  non-commissioned 
officer,  and  charged  in  writing  with  the  offence  of 
desertion. 

It  seems  therefore  to  me  that  on  both  these  objections 
our  judgment  must  be  for  the  defendant  Two  or  three 
otiier  points  were  made,  to  which  my  Lord  has  given  an 
answer.  One  was  with  respect  to  the  enlisting  officer 
having  pursued  his  ordinary  calling  on  a  Sunday.  I  was 
surprised  to  hear  that  urged :  but  I  think  it  has  received 
a  sufficient  answer  from  my  Lord. 


EHe  X  Erle  J.     I  feel  it  my  duty  on  the  present  occasion 

to  deliver  my  opinion,  which  I  do  with  great  diffi- 
dence, because,  afler  consulting  with  each  of  my  learned 
Brethren,  I  have  come  to  a  contrary  conclusion  from 
that  at  which  they  have  arrived.  But  the  matter  seems 
to  me  to  be  one  of  great  importance:  and,  in  my  view, 
the  statute  admits  only  of  that  construction  which  I  am 
about  to  express. 

The  question  between  the  plaintiff  and  defendant 
involves  the  question.  Was  the  plaintiff  a  military  man 
or  not?  It  is  conceded  that  the  Mutiny  act  and  the 
Articles  of  War  apply  only  to  military  men :   and,  in 
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days  before  a  justice  to  be  attested,  is,  by  the  operation 
of  sect.  57,  to  be  deemed  to  be  a  soldier;  that  is  to  say, 
he  is,  by  consideration  of  law,  to  be  held  to  be  a  soldier 
for  the  purpose  of  being  punished  as  a  deserter.    But  he 
is  only  by  construction  of  law  deemed  to  be  a  deserter, 
and  is  not  a  soldier  de  facto.     And  I  say  that,  in  order 
to  his  being  dealt  with  according  to  the  provisions  of  the 
Mutiny  act  as  being,  or  as  being  deemed  to  be,  a  soldier, 
he  must  be  to  all  intents  and  purposes  responsible  as  a 
soldier.     I  put  that  forward,  because  the  plaintiff  is  not 
a  soldier  de  facto.     He  has  been  alleged,  throughout  the 
case  on  behalf  of  the  defendant,  to  be  a  soldier  de  facto; 
but  he  is  only  a  person  who  has  received  enlisting  money, 
which  is  one  of  a  series  of  steps  towards  making  a  valid 
recruit;  and  who  did  not,  within  four  days  afterwards, 
attend  before  the  justice  to  be  properly  attested,  and  is 
therefore  supposed  to  have  absconded,  and  to  be  a  soldier 
under  the  57th  section,  and  to  be  liable  to  be  punished 
as  a  deserter.     What   then   are    the  provisions  of  the 
Mutiny  act  as  compared  with  the  Articles  of  War  ?     It 
seems  to  me  that  it  is  most  carefully  provided  that  a 
man  alleged  to  be  a  deserter  shall  have  the  benefit  of 
the  civil  authorities.     First  of  all,  under  sect  46,  who  is 
the  person  authorized  to  apprehend  a  deserter?    A  con- 
stable, or,  if  no  constable  can  be  found,  any  oflScer  or 
soldier :  the  oflScer  or  soldier  therefore  has  no  right  to 
apprehend  if  a  constable  can  be  obtained.     Then,  is  the 
constable  or  soldier  to  take  the  party  apprehended  at 
once  to  the  officer  of  the  guard  ?     The  section  enacts 
that  the  constable  or  soldier  shall  have  him  broujrht 
before  a  justice,  who  is  authorized  and  required  to  in- 
quire whether  he  be  a  deserter ;  and,  if  the  justice  be 
satisfied,  or  see  reasonable  grounds  for  believing,  that 
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Voiunu  xvi,    the  duty  of  giving  information  as  to  a  deserter  U 

L__  civil  authorities. 

Under  these  provisions,  as  it  seems  to  me,  when  as( 
takes  a  deserter  to  a  non-commissioned  officer,  and 
officer  takes  him  to  the  commanding  officer  of  the  g 
saying,  ^'  this  is  a  person  alleged  to  have  been  enlisted 
not  to  have  attended  before  a  justice,  and  therefore  de 
by  the  statute  to  be  a  soldier,  and  liable  to  be  pun 
as  a  deserter  for  not  attending  before  the  justice, 
commanding  officer  has,  upon  such  facts  alone,  no  a 
rity,  under  the  20th  Article,  to  receive  the  des 
For,  if  that  Article  affords  a  justification  to  him  ir 
case,  it  would  be  a  justification  in  every  case,  ai 
would  make  it  always  optional  for  a  soldier  to  take  8 
as  a  deserter,  and  to  hand  him  over  to  a  corporal 
for  the  corporal  to  take  him  to  the  commanding  < 
of  the  guard,  to  be  kept  in  prison  and  brought  bei 
Court  Martial  within  eight  days.  If  that  were 
appears  to  me  that  all  the  provisions  with  respect  1 
interposition  of  the  civil  authorities  would  be  ren 
nugatory. 

I  observe  that  it  is  not  only  in  the  Mutiny  ac 
these  provisions  are  contained ;  but  that,  in  the  A 
the  regulation  of  Her  Majesty's  Royal  Marine  I 
while  on  shore,  the  same  provisions  are  contained  i 
same  detail  (a). 

The  20th  Article  of  War  is  that  upon  which  rel 
is  placed  on  behalf  of  the  defendant.  Looking  a 
place  which  it  holds  in  the  Articles  of  War,  it  see 
me  not  to  admit  of  the  construction  for  which  tl 
fendant  contends.     The  Articles  of  War  are  divider 


(a)  Slats.   10  &  11    riet.  c.  13.   w.  50  k  51.  ;   11    iv-   12   Vio 
St.  50  &  52. 


76  Q.   B.    MICHAELMAS  TERM. 

Voimne  XVL  the  following  Articles  with  the  special  provisions  to  which 
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Erkj,  igth  and  19th  Articles  shew  how  a  soldier  may  become  a 
prisoner :  and  it  seems  to  me  that  the  20th  applies  to 
soldiers  who  may  have  become  prisoners  in  the  manner 
stated.  There  having  been  a  provision,  first,  that,  if  it  is 
a  crime  of  violence  for  which  the  soldier  is  responsible, 
the  civil  authorities  arc  to  be  assisted  in  bringing 
the  man  to  justice,  and,  secondly,  that,  if  he  has  been 
guilty  of  any  punishable  crime,  the  commanding  officer 
may  make  him  a  prisoner,  the  20th  Article  says  that  the 
commanding  officer  shall  not  refuse  to  receive  the  pri- 
soner, that  is,  a  prisoner  who  has  become  so  in  the  way 
in  which  this  division  of  the  Articles  has  shewn  that  a 
soldier  may  become  a  prisoner.  The  non-commissioned 
officer  who  delivers  him  is  to  deliver  a  signed  account  of 
the  crime  with  which  he  is  charged.  The  commanding 
officer  is  therefore  bound  to  see  that  he  has  such  a  chai]ge, 
in  writing,  as  will  authorize  him  to  detain  the  prisoner. 
I  think  that,  according  to  the  provisions  of  the  Mutiny  act, 
which  must  be  taken  to  be  known  to  the  defendant  (all  Her 
Majesty's  subjects  being  supposed  to  be  acquainted  with 
the  law),  if  the  bombardier,  who  brought  the  plaintiff  on 
the  first  occasion  to  the  defendant,  had  said,  "  this  is  a 
man  who  did  not  attend  before  the  justice  in  due  time 
after  receiving  the  enlisting  money,"  the  defendant  ought 
to  have  said,  "  I  have  no  authority  to  receive  him."  If, 
under  these  circumstances,  it  was  the  duty  of  the 
defendant  to  receive  him,  it  would  always  be  the  duty  of 
every  commanding  officer  of  a  guard,  upon  a  man  being 
brought  to  him  on  a  charge  of  desertion,  to  receive  him. 
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1_     ment  upon  which  all  the  members  of  the  Court  are 

WoLTON      af^reed.     With   respect  to   the  point    which,   I   regret 

^Gavin^^^   to  say,  is  in  dispute  between  my  Lord   and  my  Bro- 

CokridffeJ.     ther    Wightmauy   and    my    Brother  Erle^   it  is   fitting 

that  I  should   express  my  opinion,  as  it  undoubtedly 

involves    a    very  great    and    important    constitutional 

question. 

I  certainly  agree  with  the  majority  of  the  Court :  and 
I  agree  with  them  very  much,  I  may  say  entirely,  for 
the  reasons  which  have  been  already  stated.  It  will 
therefore  be  unnecessary  for  me  to  go  at  any  great 
length  into  the  particular  ground  on  which  I  found  my 
opinion :  the  more  so,  because  I  do  not  conceive  it  to 
be  at  all  necessary  for  any  opinion  to  be  expressed  on 
the  question,  whether  an  entirely  regular  course  has 
been  pursued  from  the  time  of  the  capture  of  the  plain- 
tiflF  to  that  of  his  being  received  into  custody  by  the 
defendant.  The  only  question  properly  before  us  is, 
whether  the  defendant  has  a  good  defence  to  the 
present  action.  His  liability  to  this  action  commences, 
if  at  all,  only  at  the  time  when  he  received  the  plaintiff 
into  custody.  There  may  have  been  a  great  many 
irregularities :  there  may  have  been  a  wholly  improper 
course  pursued  before  the  plaintiff  was  brought  to  the 
defendant:  on  that  I  say  nothing:  but,  consistently 
with  that,  the  defendant  may  have  a  perfectly  good 
defence. 

In  my  opinion  he  has  a  good  defence  under  the  20th 
Article  of  War,  if  a  prisoner,  subject  to  military  law,  was 
brought  before  him  by  a  person  who  was  at  least  a  non- 
commissioned officer,  and  that  non-commissioned  officer 
stated  in  writing,  signed  by  him,  the  crime  with  which 
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Foiume  XVI.  havc  required  the  warrant  of  some  civil  magistrate.  But 
does  that  appear  upon  the  face  of  the  20th  Article  ?  If 
not,  really  the  Article,  if  we  were  to  adopt  the  construc- 
tion contended  for,  would  become  a  sort  of  trap.  Instead 
of  understanding  it  to  import  simply  that  the  officer  is 
to  keep  any  party  committed  to  his  charge,  the  officer 
who  brings  him  delivering  a  signed  account  of  the  crime 
imputed,  we  are  in  effect  called  upon  to  insert  the  words 
"  together  with  the  warrant  of  some  justice  committing 
him  to  custody/'  That  seems  to  me  a  totally  unautho- 
rized interpolation :  and  it  not  only  is  so,  but  it  also 
makes  the  actual  express  provision  of  the  Article  some- 
what unreasonable ;  because,  if  a  warrant  must  be  deli- 
vered to  the  commanding  officer,  what  would  be  the  use 
of  the  party  who  brings  the  prisoner  delivering  also  a 
signed  account  of  the  charge  ?  The  warrant  alone,  ex 
vi  termini,  must  surely  contain  upon  its  face  the  nature 
of  the  crime  charged,  and  that  much  more  authoritatively 
than  the  statement  of  the  non-commissioned  officer, 
which  would  become  wholly  immaterial. 

That  being  so,  I  need  only  observe  that  all  the  requi- 
site facts,  if  ray  construction  of  the  Article  be  correct, 
were  abundantly  supplied,  as  seems  to  be  agreed,  by  the 
evidence  in  the  case ;  that  is,  that  there  was  at  the  least 
such  evidence  for  the  defence  as  the  jury  ought  to  have 
considered.  The  conclusion  therefore  to  which  I  come 
is  that  the  verdict  was  perfectly  right,  and  that  this  rule 
ought  to  be  discharged. 


Lord  Campbell  C.  J.  I  wish  it  to  be  fully  understood 
that  I  give  no  opinion  that  the  course  pursued  before 
the  plaintiff  was  delivered  to  the  defendant  was  legal,  or 
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the  right  construction  on  the  18th,  19th  and  20th  Arti 
cles  of  War,  a  prisoner  within  the  meaning  of  the  20tl 
Article  is  a  prisoner  committed  by  his  commandiD{ 
officer.  If  he  has  never  been  actually  enlisted,  but  ii 
only  deemed  to  be  a  soldier  by  reason  of  an  imperfect 
enlistment,  I  am  at  a  loss  to  see  how  he  can  have  fl 
commanding  officer. 

Rule  dischai]ged(a). 

(a)  Each  of  the  statutes,  10  &  11  Hci.  c.  12.,  11  &  12  Vict.  e.  11.,  12 
&  13  Vict.  e.  10.,  and  13  &  14  Vict.  c.  5.,  is  entitled  "  An  Act  for  pimisli- 
ing  mutiny  and  desertion,  and  for  the  better  payment  of  the  armj  and  theii 
quarters.'* 

The  enactments  of  stat.  10  &  11  Vict.  c.  12.,  here  set  forth,  are  (whb 
exceptions  which  will  be  pointed  out),  unless  where  they  are  unimportant 
in  all  the  four  statutes ;  and  the  clauses  set  forth,  from  sect.  1  to  sect.  57 
are  numbered  alike  in  all. 

Stat.  10&  11  Vict.  c.  12.,  by*.  102,  "shall  be  and  continue  inform 
within  Great  Britain,  from  the  25th  day  of  April  1847  inclusive  until  the 
25th  day  of  ^/?rt7  1848." 

Sect.  1  recites  (among  other  things)  that  "no  man  can  be  forejudged  o: 
life  or  limb,  or  subjected  in  time  of  peace  to  any  kind  of  punishment  withii 
this  realm,  by  martial  law,  or  in  any  other  manner  than  by  judgment  of  hit 
peers  and  according  to  the  known  and  established  laws  of  this  realm ;  yel 
nevertheless,  it  being  requisite,  for  the  retaining  all  the  before- mentioned 
forces  in  their  duty,  that  an  exact  discipline  be  observed,  and  that  soldier) 
who  shall  mutiny  or  stir  up  sedition,  or  shall  desert  Her  Majesty's  senrice, 
be  brought  to  a  more  exemplary  and  speedy  punishipent  than  the  usual 
forms  of  the  law  will  allow :  Be  it  therefore  enacted  "  &c.,  **  That  it  shall 
be  lawful  for  Her  Majesty  to  make  Articles  of  War  for  the  better  govern- 
ment of  Her  Majesty's  forces,  which  Articles  shall  be  judicially  taken 
notice  of  by  all  Judges  and  in  all  Courts  whatsoever ;"  "  provided  that  no 
person  within  the  United  Kingdom  of  Great  Britain  and  freland,  or  the 
British  Isles,  shall  by  such  Articles  of  War  be  subject  to  be  transported  ai 
a  felon,  or  to  sufler  any  punishment  extending  to  life  or  limb,  except  fof 
crimes  which  are  by  this  Act  expressly  made  liable  to  such  transportatioD 
or  to  such  punishment  as  aforesaid,  or  shall  be  subject  with  reference  U 
any  crimes  made  punishable  by  this  Act  to  be  punished  in  any  mannci 
which  shall  not  accord  with  the  provisions  of  this  Act." 

Sect.  2.  "  That  all  the  provisions  of  this  act  shall  apply  to  all  persom 
who  are  or  shall  be  commissioned  or  in  pay  as  an  officer,  or  who  are  oi 
shall  be  listed  or  in  pay  as  a  non-commissioned  officer  or  soldier,  and  to  al 
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and  such  justice  shall  transmit  an  account  thereof,  in  the  form  pre 
scribed  in  the  schedule  annexed  to  this  act,  to  the  Secretary  at  Wai 
specifying  therein  whether  such  deserter  was  delivered  to  his  regimen 
or  to  the  party  of  his  regiment  in  order  for  his  being  taken  to  the  beai 
quarters  or  dep6t  of  his  regiment,  or  whether  such  deserter  was  ooo 
mitted  to  prison,  to  the  end  that  the  person  so  committed  may  be  remove* 
by  an  order  from  the  office  of  the  said  Secretary  at  War,  and  procaedet 
against  according  to  law  ;  and  such  justice  shall  also  send  to  the  Seers 
tary  at  War  a  report,  sUting  the  names  of  the  persons  by  whom  the  deseite 
was  apprehended  and  secured.'*  Then  follow  provbions  as  to  payments  v 
be  made  to  persons  acting  in  the  apprehension  &c. 

Sect  47  enacts  **  That  every  gaoler  or  person  having  the  immediati 
inspection  of  any  public  prison,  gaol,  house  of  correction,  lock-up  house,  oi 
other  place  of  confinement  in  any  part  of  Her  Majesty's  dominions,  t 
hereby  required  to  receive  and  confine  every  deserter  who  shall  be  deli 
vered  into  his  custody  by  any  soldier  conveying  such  deserter  under  lawfii 
authority,  on  production  of  the. warrant  of  the  justice  of  the  peace  on  whici 
such  deserter  shall  have  been  taken,  or  some  order  from  the  office  of  tb 
Secretary  at  War,  which  order  shall  continue  in  force  until  the  deserte 
shall  have  arrived  at  bis  destination.** 

Sect.  48  enacts  *'  That  any  recruit  who  shall  desert  prior  to  joining  th 
regiment  for  which  he  has  enlisted  shall,  on  being  apprehended,  and  com 
mitted  for  such  desertion  by  any  justice  of  the  peace  upon  the  testimony  < 
one  or  more  witnesses  upon  oath,  or  upon  his  own  confession,  be  liable  t 
be  transferred  to  any  regiment  or  depdt  nearest  to  the  place  where  he  shal 
have  been  apprehended,  or  to  any  other  regiment  to  which  Her  Migest 
may  deem  it  more  desirable  that  he  should  be  transferred :  provided  alwayi 
that  all  cavalry  recruits  so  committed  for  desertion  shall  be  transferred  t 
cavalry  regiments,  and  infantry  recruits  to  infantry  regiments;  and  thi 
such  deserters  thus  transferred  shall  not  be  liable  to  other  punishment  f< 
the  offence,  nor  to  any  other  penalty,  e](cept  the  forfeiture  of  their  persoiii 
bounty,  reserving  only  for  them  that  part  of  the  bounty  which  is  applicabl 
to  and  required  for  the  provision  of  necessaries.  '* 

Sect.  55  enacts  **  That  every  person  who  shall  receive  enlisting  monej 
knowing  it  to  be  such,  from  any  person  employed  in  the  recruiting  senrio 
and  being  an  officer,  non-commissioned  officer,  an  attested  soldier,  or  a 
out-pensioner  of  Chelsea  Hospital  authorized  to  enlist  recruits,  shall  \ 
deemed  to  be  enlisted  as  a  soldier  in  Her  Majesty's  service,  and  while  fa 
shall  remain  with  the  recruiting  party  shall  be  entitled  to  be  billeted ;  an 
every  person  who  shall  enlist  any  recruit  shall  first  ask  the  person  offiBrin 
to  enlist  whether  he  docs  or  docs  not  belong  to  the  militia,  and  shall  with! 
twelve  hours  after  the  receipt  of  the  enlisting  money  cause  to  be  take 
down  in  writing  the  name  and  place  of  abode  of  such  recruit,  and  (if  sac 
recruit  shall  not  reside  in  or  in  the  vicinity  of  the  town  or  place  where  1 
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aforesaid,  upon  payment  of  the  sum  of  money  required  to  be  paid  by  any 
recruit  declaring  his  dissent  under  this  act,  notwithstanding  no  pema 
belonging  to  the  recruiting  party  shall  be  with  the  recmit,  if  it  thsll 
appear  to  such  justice,  upon  proof  to  his  satisfaction,  that  the  recmiting 
party  has  left  the  place  where  such  recruit  was  enlisted,  or  that  the  recnnt 
could  not  procure  any  person  belonging  to  such  party  to  go  with  him 
before  the  justice;  and  the  sum  paid  by  such  recruit  upon  his  discharge 
shall  be  kept  by  the  justice,  and  after  deducting  \$.  as  the  fee  to  his  deii 
for  reporting  the  payment  to  the  Secretary  at  War  shall  be  paid  to  any 
person  belonging  to  the  recruiting  party  entitled  thereto  demanding  the 
same  ;  provided  that  no  recruit  who  has  been  actually,  though  erroneously, 
discharged  by  the  justice  before  the  expiration  of  twenty  four  hours  aftei 
the  time  of  his  enlistment  shall  be  liable  on  that  account  to  be  proceeded 
against  as  having  deserted  irom  Her  Majesty's  service ;  and  the  justioc 
who  shall  discharge  any  recruit  shall  in  every  case  give  a  certificate  thereof, 
signed  with  his  hand,  to  the  recruit,  specifying  the  cause  thereof.** 

Sect.  57  enacts  "  That  if  any  recruit  shall  receive  the  enlisting  money 
from  any  person  employed  in  the  recruiting  service  (knowing  it  to  be 
such),  and  shall  abscond  or  refuse  to  go  before  such  justice,  or  shall  there- 
after absent  himself  from  the  recruiting  party  or  person  with  whom  he 
enlisted,  and  shall  not  voluntarily  return  to  go  before  some  justice  within 
such  period  of  four  days  as  aforesaid,  such  recruit  shall  be  deemed  to  be 
enlisted  and  a  soldier  in  Her  Majesty's  service  as  fully  to  all  intents  and 
purposes  as  if  he  had  been  duly  attested,  and  may  be  apprehended  and 
punished  as  a  deserter,  or  for  being  absent  without  leave,  under  any  Artidei 
of  War  made  for  punishment  of  mutiny  and  desertion ;  and  such  recruit 
shall  not  be  discharged  by  any  justice  of  the  peace  after  the  expiration  of 
iuch  four  days  as  aforesaid,  unless  it  shall  be  proved  to  the  satisfaction  of 
such  justice  that  the  true  name  and  residence  of  the  recruit  were  disclosed 
and  known  to  the  recruiting  party,  and  that  no  notice  was  given  to  the 
.recruit,  or  left  at  his  usual  place  of  abode,  of  his  having  so  enlisted ;  pro- 
vided that  in  every  case  wherein  any  recruit  shall  have  received  enlisting 
money,  and  shall  have  absconded  from  the  party,  so  that  it  shall  not  be 
possible  immediately  to  apprehend  and  bring  him  before  a  justice,  the 
oflBcer  or  non-commissioned  o£5cer  commanding  the  party  shall  produce  to 
the  justice  before  whom  the  recruit  ought  regularly  to  have  been  brought 
for  attestation  a  certificate  of  the  name  and  place  of  residence  of  soch 
recruit ;  and  the  justice  to  whom  such  certificate  shall  be  produced  shall, 
after  satisfying  himself  that  the  recruit  who  had  absconded  candbt  be  found 
and  apprehended,  transmit  a  duplicate  thereof  to  Her  Majesty's  Secretary 
at  War,  in  order  that,  in  the  event  of  such  recruit  being  afterwards  appre- 
bended  and  reported  as  a  deserter,  the  facU  of  his  having  received  enlisting 
money,  and  having  absconded  after  having  been  enlisted,  may  be  ascer- 
tained before  he  is  finally  adjudged  to  be  a  deserter ; "  **  and  any  man 
having  been  enrolled  to  servo  in  the  militia  at  the  time  of  offering  to  enliit 
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*<  Rules  and  Articles  for  the  better  Government  of  all  Her  Majesty's  forces 

from  the  25th  day  of  April  1847.**    (  See  p.  85,  ante). 

*'  Enlistment  and  Reenlistment** 

'*  3.  Every  recruit  shall,  within  four  days  after  enlisting  in  our  aerviee, 
any  intervening  Sunday  not  included,  have  the  40th  and  46th  of  these 
Articles  read  to  him ; — and  shall,  within  such  four  days,  but  not  sooner  than 
twenty  four  hours,  go  with  some  oflBcer,  non-commissioned  officer,  or  soldier 
belonging  to  the  party  with  whom  he  shall  have  enlisted ; — if  at  home, 
before  some  justice,  not  being  an  officer  in  our  army  ;*'  ''  and  in  his  pre- 
sence take  the  following  oath:"  the  oath  of  allegiance  is  then  set  out. 
**  And  such  justice"  "  shall  give  the  officer  a  certificate,  signifying  that  the 
recruit  enlisted  did  take  the  said  oath,  and  that  the  40th  and  46th  Articles 
of  "War  were  read  to  him.  •* 

"  Proceedings  on  Commission  of  offiences.** 

**  18.  Whenever  any  officer  or  soldier  shall  be  accused  of  a  capital  crime, 
or  of  violence,  or  any  offence  against  the  persons  or  property  of  our  sob* 
jects,  punishable  by  the  known  laws  of  the  land,  the  commanding  officer 
and  officers  of  his  corps  are,  upon  application  duly  made  in  behalf  of  the 
party  injured,  to  use  their  utmost  endeavours  to  deliver  over  such  accused 
person  to  the  civil  magistrate ; — and  assist  the  officers  of  justice  in  appre- 
hending and  securing  him. 

"  19.  Whenever  any  officer  or  soldier  shall  commit  a  crime  deserving 
punishment,  he  shall,  by  his  commanding  officer,  be  put  in  arrest,  if  an 
officer,  or  if  a  soldier,  be  confined  until  he  shall  be  either  tried  by  a  Court 
Martial,  or  shall  be  lawfully  discharged  by  a  proper  authority ; — and  no 
officer  or  soldier,  who  shall  be  put  in  arrest  or  confinement,  shall  continue 
in  such  arrest  or  confinement  more  than  eight  days,  or  until  such  time  as  a 
Court  Martial  can  be  conveniently  assembled. 

"  20.  No  officer  commanding  a  guard,  or  provost  marshal,  shall  refuse 
to  receive  or  keep  any  prisoner  committed  to  his  charge  by  any  officer  or 
non-commissioned  officer  belonging  to  our  forces ; — which  officer  or  non- 
commissioned officer  shall,  at  the  same  time,  deliver  an  account  in  writing, 
signed  by  himself,  of  the  crime  with  which  the  said  prisoner  is  charged." 

Article  40,  under  the  title  '*  Mutiny  and  Insubordination,"  provides  for 
punishing  by  death  or  less  punishment,  in  cases  of  mutiny  or  sedition,  or 
failure  to  endeavour  to  suppress  or  to  give  information  of  the  same. 
"  Desertion  and  absence  without  leave." 

**  46.  Any  officer  or  soldier  who  shall  desert  from  our  service  (whether 
or  not  he  shall  re-enter  or  re-enlist  in  the  same ; — shall,  if  an  officer,  suffiv 
death,  or  such  other  punishment  as  by  a  general  Court  Martial  shall  be 
awarded ; — And,  if  a  soldier,  shall  suffer  death,  transportation,  or  such  othei 
punishment  as  by  a  general  Court  Martial  shall  he  awarded. 

''  47,   Any  officer  or  soldier  who  ghall  advise  or   persuade  any   othei 
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6th  February  1843,  one  Andrew  Little^  being  the  person 

Bainbridgr  mentioned  in  the  written  promise  hereinafter  set  forth, 
Wade.  and  described  in  the  said  promise  by  the  letters  and 
words  "  Mr.  Andrew  Little  of  Richmond^^  had  applied  to 
and  requested  plaintiff  to  sell  and  deliver  to  him  goods 
and  chattels  in  the  way  of  his,  plaintiff's,  business  of  a 
woollen  draper,  on  credit ;  and  plaintiff  had,  at  the  re- 
quest of  A.  L,y  agreed  and  consented  to  do  so,  provided 
defendant  would  guarantee  the  payment  of  the  price 
of  the  said  goods  so  to  be  sold  and  delivered  to  A.  L. ; 
of  which  defendant,  before  and  at  the  time  of  making 
the  promise,  had  notice :  and  thereupon  afterwards,  and 
before  A.  Ln  was  indebted  to  plaintiff  for  any  goods  or 
chattels,  and  at  a  time  when  no  goods  or  chattels  deli- 
vered by  plaintiff  to  A,  L.  on  credit  remained  on  credit 
or  unpaid  for,  and  when  no  money  was  due  fi*om  A,  L. 
to  plaintiff  on  any  account  whatever,  to  wit  on  &c,  by  a 
certain  promise  in  writing  signed  by  defendant,  and 
addressed  in  writing  to  plaintiff,  who  was  therein  de- 
signated by  the  letters  and  words  "Mr.  G.,P.  Bain- 
bridge^  defendant  addressed  and  promised  plaintiff  in 
the  words,  letters  and  figures  following,  viz. ; 

«  K^rA,  jFeft.  6, 1843.  To  IAt.  G.  P.  Bainbridge.  Sir, 
I  hereby  guarantee  the  payment  of  any  sum  or  sums  of 
money  due  to  you  from  Mr.  Andrew  Little^  of  Richmond^ 
the  amount  not  to  exceed  at  any  time  the  sum  of  one 
hundred  pounds.     Joseph  Wade,^ 

Averment,  that  plaintiff,  confiding  &c.,  did  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit  on  1st 
January  1844,  and  on  divers  other  days  and  times  &c., 
supply,  sell  and  deliver  to  ^.  Z.  divers  goods  and  chat- 
tels of  great  value,  to  wit  of  the  value  of  100^,  in  the  way 
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can  be  implied  from  the  terms.  That  can  be  only 
where  the  implication  is  clear  and  the  instrument,  on 
the  face  of  it,  leaves  nothing  ambiguous.  Here  many 
different  considerations  might  be  suggested ;  as  the 
promise  to  supply  goods,  forbearance  for  the  price  of 
goods  already  supplied,  a  past  sale  of  goods  at  the 
request  of  defendant  Jenkins  v.  Reynolds  (a)  is  much 
like  this  case.  There  the  following  note  was  held  insuflS- 
cient:  "To  the  amount  of  100/.,  be  pleased  to  consider 
me  as  security  on  Mr.  James  Cowing  and  Co.'s  account." 
Richardson  J.  in  that  case  said :  "  On  the  face  of  the 
memorandum,  it  does  not  appear  whether  the  agreement 
relates  to  a  past  or  a  future  transaction ;  it  might  apply 
to  either,  or  even  to  an  illegal  debt ;  whatever  is  neces- 
sary to  render  it  available  must  be  supplied  by  oral 
testimony,  and  with  th&t  view  the  declaration  is  framed, 
stating  the  promise  to  have  applied  to  a  future  supply  of 
goods."  There  the  consideration  of  the  agreement  was 
stated  in  the  declaration  to  be  a  future  supply,  as  here 
certain  averments  appear  to  be  introduced  for  the 
purpose  of  explaining  the  written  instrument.  Price  v. 
Richardson  {b)  is  a  similar  case ;  where  Parke  B.  said  that 
three  considerations  might  be  suggested  from  the  instru- 
ment The  judgment  of  Tindal  C.  J.  in  Hawes  v. 
Armstrong  (c)  has  always  been  considered  as  laying  down 
the  correct  test  He  says :  "  It  is  not,  however,  neces- 
sary that  such  consideration  should  appear  in  express 
terms :  it  would  undoubtedly  be  sufficient  in  any  case« 
if  the  memorandum  is  so  framed  that  any  person  of 
ordinary  capacity  must  infer  from  the  perusal  of  it,  that 


(a)  3  Br,  ^  B.  14. 
(c)  1  New  Co,  761. 


(6)  15  3f.  ^  W.  539. 
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Vbhtme  XV I,   instrument  there  was  ^'not  ambiguous  as  to  what  was  the 
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matter  intended  to  be  the  consideration^  for  that  was  suffi- 
ciently identified,  but  as  to  whether  that  matter,  when 
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Wadi.        i^g  circumstances  were  ascertained,  would  furnish  a  suffi 


cient  consideration  in  point  of  law."]  The  decision,  so 
explained,  is  not  an  authority  in  favour  of  the  present 
plaintiff.  [Erie  J.  Suppose  a  man  to  be  both  a  banker 
and  a  com-jbctor,  and  that  the  instrument  states  the  con- 
sideration to  be  the  giving  credit :  would  not  oral  evi- 
dence be  admissible  to  shew  in  which  trade  he  was  to 
give  the  credit?]  Of  course  it  is  not  required  that  the 
instrument  should  state  on  the  face  of  it  every  conceivable 
detail,  as,  for  instance,  whether  an  advance  is  to  be  in 
gold  or  notes :  **  the  substantial  cause  of  action,"  as  it  is 
expressed  by  Richardson  J.  (a),  must  be  sufficiently  dis- 
closed. [Coleridge  J.  referred  to  Brooks  v.  Haigh{b),'\ 
That  case  turned  upon  the  admissibility  of  evidence  to 
explain  the  meaning  of  words  used ;  the  attempt  here  is 
to  explain  a  written  contract  framed  in  terms  of  which 
the  meaning  is  not  in  dispute.  [Erie  J.  Is  not  evidence 
now  allowed  in  all  cases  where  the  instrument,  on  the 
face  of  it,  might  have  either  of  two  meanings  ?]  To  lay 
that  down,  would  be  simply  to  admit  evidence  to  explain 
a  patent  ambiguity.  [Erie  J.  referred  to  Butcher  v. 
Steuart{c).  Lord  Campbell  C.  J.  The  guarantie  here 
might,  grammatically,  mean,  what  is  now  due,  or  what 
will  be  due.]  Or  both.  [Erie  J.  Primft  facie,  it  seems 
to  mean  as  much  as  is  now  due.]     If  so,  the  plaintiff 

(a)  Jenkim  v.  Reynolds,  3  Br.  ^  B.  24. 

(6)  10  A.  ^  E,  323,  in  Exch.  Ch.,  affirming  the  judgment  of  Q.  B.  in 
Haigh  ▼.  Brookn,  \0  A,  ^  E.  309. 
(c)  11  3f.  fr  fr.  857. 
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Vobtme  XVI.    Bussell  V.  Moseley  (a),  Newbury  v.  Armstrong  {b)  and 

Steele  v.  Hoe  (c),  in  which  last  case  this  Court  held  the 

Bainbridge    consideration  to  be  concurrent,  in  order  to  effectuate  the 

Wadk.        contract,  are  similar  cases.    The  authorities  are  collected 

in  note  {d)  to  Forth  v.  Stanton  {d). 

Pashleyy  in  reply.  Cole  v.  Dyer  (e)  may  be  added  to 
the  cases  shewing  that  an  ambiguity  as  to  the  consi- 
deration on  the  face  of  the  instrument  invalidates  the 
guarantie.  Raikes  v.  Todd(f)  was  not  decided  upon  a 
question  of  variance :  the  Court  held  that  the  instru- 
ment was  ambiguous,  not  that  it  could  not  have  the 
effect  ascribed  to  it  in  the  declaration.  James  y.^WU- 
Uamsi^i)  shews  with  what  certainty  the  consideration  must 
appear  upon  the  instrument :  in  Bushell  v.  Beavan  (A) 
the  guarantie  was  held  ineffectual  for  want  of  that  cer- 
tainty in  the  letter  of  guarantie.  The  principle  contended 
for  by  the  plaintiff  will  be  found  in  all  the  summaries 
of  the  law  upon  the  point.  The  attempt  is  here  to  give 
extrinsic  evidence  to  explain  the  contract.  [Lord 
Campbell  C.  J.  The  question  is  whether  the  state  of 
circumstances  contemporaneous  with  the  making  of 
the  contract  may  not  be  shewn.]  In  Croldshede  v. 
Swan  (t),  relied  upon  by  the  other  side,  the  language  of 
some  of  the  Judges  goes  to  the  full  length  of  allowing 
evidence  to  be  given  to  explain  a  patent  ambiguity. 
[Lord  Campbell  C.  J.  I  think  we  must  interpret  the 
language  by  reference  to  the  subject  matter.]     So  in- 

(a)  3  J»r.  fr  ^.  211.  (6)  6  Bing,  201. 

(c)  December  18/A,  Mich,  Vac.  1849.  14  Q.  B, 

id)  1  Wm*.  Saund.  211.  (e)  1  Cro.  fr  J.  461.   S.  C.  1  TJfr.  304. 

(/)  BA.^E.  846.  (^)  5B.^A<L  1109. 

(A)  1  New  Ca.  103.  124.  (i)  1  Exeh.  154. 
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'        swayed  by  mere  considerations  of  hardship  on  one  p«rtj 


Bainbriooi  qj.  ^he  other,  but  shall  decide  in  conformity  with  the 
Wade.  principles  of  law  and  the  decisions  of  my  predecessors. 
The  question  does  not  arise  here,  as  it  did  in  Raikti  v. 
Todd  (a),  whether  the  contract  is  proved  as  laid  in  the 
declaration  ;^  for  the  declaration  sets  out  the  guarantie 
in  words  and  figures;  so  that  the  Court  have  to  see 
whether,  so  set  out,  it  contains  a  good  consideration.  li 
it  does  not  do  so  unambiguously  it  is  void:  but  it  is 
enough  if,  on  the  face  of  the  instrument,  we  can  see  what 
the  real  consideration  is.  After  Wain  v.  Warlters  (b)  the 
case  of  Stadt  v.  Lill  (c)  followed,  which  has  always  been 
considered  an  authority  for  the  principle  that  the  Statute 
of  Frauds  is  satisfied  if  you  can  gather  from  the  instru- 
ment the  fact  of  a  legal  consideration.  On  this  instrument 
itself,  looking  no  farther,  I  should  say  that  I  saw  the 
consideration  to  be  the  giving  credit  in  future  by  the 
plaintiff  to  Littk.  But,  when  I  look  at  the  facts  admitted 
by  the  demurrer,  I  see  no  room  for  doubt.  No  one  will 
contend,  or  ever  has  contended  since  Meres  v.  AnseU  {d), 
that  the  effect  of  a  written  instrument  can  be  varied 
by  oral  evidence ;  all  that  is  permitted  is  to  shew  in 
what  sense  words  are  used,  by  shewing  what  the 
situation  of  the"  parties  was  at  the  time.  I  think  that 
Skortrede  v.  Cheek  (e),.  Brooks  v.  Haigh  {/),  Goldshede 
V.  Swan  iff)  and  Edwards  v.  Jevons  (h)  were  all  properly 
decided.  The  result  is  in  exact  analogy  with  the  rule 
which  prevails  as  to  the  application  of  extrinsic  evidence 
to  a  will :  you  may  adduce  evidence  of  the  circumstances 

(a)  9A,^E,  846.  (b)  5  East.  10. 

(e)  9  East,  348 ;  1  Camp,  242.  (J)  3  Wili.  275. 

(e)  hi4,  «r  E.  57.  (/)  10  A,  fr  E,  323. 

iff)  I  Exeh,  154.  (h)  8  Com.  B,  436. 
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FoiumtXFi,  either  in  express  terras,  or  by  implication  such  as  to 
leave  no  ambiguity.     It  is  not  to  be  supplied  by  ez- 


BAnfBEiooE    trinsic  evidence  ;  that  is  one  rule.     But  there  is  another 
Wadb.       rule :  that  you  raay  explain  the  meaning  of  the  words 
used  by  any  legal  means.     Of  such  legal  means  one  is, 
to  look  at  the  situation  of  the  parties.     Till  you  have 
done  that,  it  is  a  fellacy  to  say  that  the  language  is 
ambiguous:   that  which  ends  in  certainty  is  not  am* 
biguous.     Now  one  ambiguity,  when  the  insthimeot 
alone  is  looked  at,  is  the  time  to  which  the  writer  refers. 
He  often  puts  himself  in  such  a  position  as  to  anticipate 
the  time,  and  thus  uses  a  word  which  ordinarily  denotes 
present  time  to  denote  the  future.     In  order  to  know 
what  he  means,  you  may  look  at  the  context  of  the 
instrument  and  at  the  surrounding  circumstances.    Now 
here  I  should  say  that  the  context  alone  was  sufficient 
to  lead  to  the  meaning :  "  any  sum  or  sums  of  money 
due  to  you  from  Mr.  Andrew  Little^  **  the  amount  not 
to  exceed  at  any  time  the  sum  of  100^"  In  the  language    - 
of  ordinary  life  that  would  import,  "  you  may  let  him   ^ 
incur  debt,  but  not  beyond  lOOL^  and  I  will  guarantee--^ 
it."     But  suppose,  for  the  sake  of  argument,  that  the^ 
words  might  mean  either  past  or  future  debts.     The^ 
declaration  sets  out  what  the  circumstances  of  the  partie^^ 
were.     It  was  open  to  the  defendant  to  put  the  plaintifc^ 
to  the  proof  of  these  circumstances;    and,  if  the  de— - 
fendant  had  failed  to  establish  them,  this  mode  of  inter— -^ 
pretation  would  have  fidled.     But  the  defendant  choose^^ 
to  demur,  alleging,  in  effect,  that  the  plaintiff  has  no^-^ 
right   to  go  into  those   circumstances.     In    that  tbes=^ 
defendant  is  wrong ;  and  he  thus  admits  the  fiicts  an<L 
gives  the  plaintiff  the  benefit  of  them. 

WioHTMAN  J.     I  am  of  opinion  that  the  plaintiff  im 
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instruments  what  the  learned  author  lays  down  a 
wills.  He  says  ^*  that  Courts  of  law  recognise 
natural  dependence  which  exists  between  language 
the  circumstances  with  reference  to  which  it  is  v 
and  which  makes  a  knowledge  of  such  circumsta 
necessary  to  a  right  interpretation  of  the  language; 
consequently,  that  a  reference  to  such  circumstance 
expounding  a  will,  is  strictly  consistent  with  the  c 
simply  of  determining  the  meaning  of  the  testa 
words."  If  no  reference  to  external  circumstances  ' 
to  be  allowed,  there  would  be  no  written  instrui 
which  might  not  be  ambiguous. 

Judgment  for  the  plaii 


Thnrfday, 
\ovtmber2\st. 


Humphries  against  Brogden. 
Reported,  12  Q.  B.  739. 


Nocembtrllxh 


Rogers  and  Beedle  against  Driver. 


A  manufactu* 
rer  invented  a 
new  form  of 
brick;  con> 
structing  the 
bricks  so  that, 
by  means  of 
corresponding 
apertures  in 
tneir  sides* 
cylindrical  pas* 
sages  were 
formed  be- 
tween them 
when  they  were 
laid  together, 

and  advantages  were  afforded  for  ventilation  and  other  purposes,  and  expense  was 
Held,  that  the  design  might  properly  be  registered  under  stat.  6  &  7  Vict.  e.  65.,  as 
for  •*  the  shape  or  configuration"  of  an  ** article  of  manufacture  having  reference  tc 
purpose  of  utility'*  (sect.  2). 

And  this,  whether  the  invention  might  have  been  the  subject  of  a  patent  or  not : 
which,  QiMvrc 


A  SSUMPSIT  on  a  contract  by  defendant  to 
money  to  the  plaintiffs  for  the  liberty  of  grac 
licenses,  as  their  agent,  to  use  a  certain  registered  de 
Breach :  non-payment  of  50i  The  first  count  ol 
declaration  recited  that  plaintiffs  were  jointly  inten 
in  a  certain  original  design  for  the  manufacture  of  b 
known  by  the  name  of  Ventilating  bricks,  which 
been  invented  by  the  plaintiff  Beedle  and  duly  regisi 
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making  and  for  granting  licenses  to  make  the  said  brickfl 
in  the  first  count  mentioned.    Verification. 

Replication :  That  the  said  original  design  in  the  firsl 
count  mentioned  was  a  new  and  original  design  within 
the  true  intent  and  meaning  of  the  said  statute.  Con* 
elusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Patteson  J.,  at  the  Berkshire  Spring 
Assizes,  1850,  it  appeared  that  the  bricks  of  which  a  de 
sign  had  been  registered  were  intended  for  use  in  gardei 
walls,  and  buildings  generally,  in  situations  to  whid 
common  bricks  are  adapted.  Each  was  of  the  size  of  twi 
common  bricks ;  and  each  brick  had,  on  two  of  its  opposite 
sides,  a  semicircular  cavity,  corresponding  with  a  similai 
cavity  in  the  brick  which  was  to  be  placed  next  to  it ;  « 
that  when  two  were  laid  together  a  cylindrical  apertun 
was  formed ;  and,  when  the  bricks  were  built  into  a  wall 
the  apertures  being  fitted  to  each  other,  there  was  i 
cylindi-ical  passage,  between  every  two  bricks,  from  thi 
top  to  the  bottom  of  the  structure.  By  this  plan,  ii 
addition  to  the  saving  of  duty  and  materials,  the  advan 
tages  of  ventilation  were  obtained;  the  walls  so  con 
structed  were  sooner  dried ;  and  hot  air  could  be  circu 
lated  in  firuit  walls :  the  invention  was  also  applicable  U 
the  formation  of  chimney  flues.  The  shai)e  and  confi- 
guration  were  (as  the  plaintifiis  contended)  new.  Fo] 
the  defendant  it  was  objected  that  the  consideration  oc 
the  part  of  the  plainiifis  failed,  inasmuch  as  the  design  ii 
question  was  not  a  subject  of  registration  within  t)M 
meaning  of  stat.  6  &  7  Vict.  c.  65.  (a),  but  was  an  in 

(a)  8ut  6  &  7  Fiet.  c.  65,  t.  1.  recites  as  follows.  "  Whereas  hj  ai 
act  passed**  &c.  (5  &  6  Viet,  e.  100.)  **  *to  consolidate  and  amend  tlie  law 
relating  to  the  copyright  of  designs  for  ornamenting  articles  of  manofac 
tore,*  there  was  granted  to  the  proprietor  of  any  new  and  original  design 
with  the  exceptions  therein  mentioned,  the  sole  right  to  apply  the  i 
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mention  for  which^  if  original,  a  patent  should  have  been   QvcM't  2r«iM*. 
taken  oat    Pattesan  J.  overruled  the  objection,  and  left 
th^  case  to  the  juiy  upon  the  evidence ;  and  the  plainti£b       Rogees 
hxidd  a  verdict  for  50/.  Drivm. 

mf.  Grayf  in  the  next  term,  obtained  a  rule  nisi  for  a 
'  trial  on  the  ground  of  misdirection. 


JUkxander  and  Selfe  now  shewed  cause.  Stat  6  &  7  Vict 

c*    C5.supplie8  an  omission  in  the  former  act,  5  &  6  Vict  c. 

I OO.,  which  extended  only  to  designs  of  ornamental  work. 

T%e  present  act,  sect  2,  applies  in  direct  terms  to  the  de- 

si^pi  now  in  question.  [Pattesan  J.  There  are  cases  now 

^I)ending,  under  this  clause,  upon  convictions  (a).]  The 

earlier  act,  2  &  3  Vict.  c.  17.,  repealed  by  stat  5  &  6  Vict. 

tbe  OTDameotiiig  of  any  article  of  mmnafactare  or  any  sach  substance  as 
^^'c'vm  described  during  the  respectiTe  periods  therein  mentioned  i  And 
^^'c'^Bas  it  is  expedient  to  extend  the  protection  afforded  by  the  said  act 
^  such  dengns  hereinafter  mentioned,  not  being  of  an  ornamental  charac- 
^»  ^  sre  not  bdnded  therein :  Be  it  enacted*'  &c.,  **  that  this  act  shall 
***•  Into  operation  **  &c. 

^^ct.  2.  ^  And  with  regard  to  any  new  or  original  design  for  any  article 
^  ^K^^nnfacture  having  reference  to  some  purpose  of  utility,  so  far  as  such  de- 
"P*  aball  be  for  the  shape  or  conBguration,**  whether  for  the  whole  or  only 
^  P^Tt,  "  be  it  enacted,  That  the  proprietor  of  such  design  not  preriously 
^^^iahed  within  the  United  kingdom  of  Great  Britain  and  Ireland  or  else- 
^ber^  shall  have  the  sole  right  to  apply  such  design  to  any  article,  or  make 
^  *^U  sny  article  according  to  such  design,  for  the  term  of  three  years,  to 
^  imputed  from  the  time  of  such  design  being  registered  according  to  this 
^  •  Provided  always,  that  this  enactment  shall  not  extend  to  such  do- 
''Si^  u  are  within  the  prorisions  of  the  said. act,  or  of  two  other  acts," 
^  '  38  (?.  3.  e.  71.  and  54  G.  3.  c.  56.,  as  to  models  and  casts  from 
•^mure. 

^^ct.  3  provides  **  That  no  person  shall  be  entitled  to  the  benefit  of  this 
^  Unless  such  design  have  before  publication  thereof  been  registered 
■'^^'•rding  to  this  Act." 

^^*,  ss  to  these  provuions,  Norman  on  The  Law  and  Practice  of  the 
^*^^gkt,  ^.  of  Designs ;   London,  1851,  pp.  26  ct  scq.,  and  the  cases, 

;    'iirections  from  the  office  of  the  registrar,  there  sUted. 

^'*)  Sec  Regina  v.  BesseO,  Easter  term  ^  April  26)  1851. 
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Volume X FT.   c  100.  s,  1.,  would  have  protected  this  design;  for 
gave  twelve  months*  exclusive  property  in  registered  d< 


Rogers  signs  "  for  the  shape  or  configuration  of  any  article  < 
Dbivek.  manufacture,  except  lacey**  and  with  some  other  exce] 
tionsy  which  are  not  material.  It  is  not  conceded  th 
the  forming  a  brick  with  two  sides  partly  concave,  ii 
stead  of  making  it  a  complete  parallelogram,  is  a  ne 
manufacture  for  which  a  patent  could  be  taken  out :  tt 
instances  collected  in  Godson  on  Patents  (a)  rather  she 
the  contrary.  But,  supposing  that  a  patent  could  hai 
been  obtained  for  these  bricks,  it  may  be  at  the  propri< 
tor's  option  to  register,  if  he  will  be  content  with  thn 
instead  of  fourteen  years'  monopoly.  (They  contends 
also  that  the  defendant  was  estopped  by  the  terms  of  h 
agreement  from  raising  the  present  objection ;  but  i 
decision  was  given  on  this  point) 

J.  Chrajfy  contra  (6).  Stat  6  &  7  Vict  c.  65.  is  one  of 
series  of  acts  relating  to  the  same  subject;  and  all  mu 
be  looked  at  in  order  to  ascertain  the  intention  of  tl 
Legislature.  The  enactments  previous  to  stat  5  &6Vu 
c.  100.  are  enumerated  in  the  schedules  to  that  statut< 
they  are  all  acts  for  the  protection  of  copyright  in  design 
Stat.  5  &  6  Vict  c.  100.  repealed  these  acts,  and  ga^ 
protection  generally  to  all  designs  for  ornament,  wheth 
in  shape  or  in  configuration  or  otherwbe.  These  sevei 
acts  gave  protection  to  things  which  were  in  need 
protection  because,  not  being  new  manufactures,  th< 
could  not  be  the  subject  of  a  patent.  Then  can 
Stat  6  &  7  Vict  c.  65.,  which  (sect  2)  extends  tl 
protection    to  any   new    "design    for  any   article 

(a)  See  Book  2.  e.  3.,  />.  35.  et  $eg  ,  2d.  ed. 

(6)  The  rest  of  the  case  is  reported  by  C.  Blackbum,  Etq 
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yolmme  XVL 
1850. 

ROG£E8 

Deivka. 


Coleridge  J.  Even  if  this  were  a  new  manufacture, 
it  is  not  clear  to  me  that  we  could  cut  down  the  words 
of  the  act^  and  say  that,  because  the  new  manufacture 
was  the  subject  of  a  patent,  the  shape  and  configuration 
were  not  also  the  subject  of  registration :  there  may  be 
many  reasons  why  the  legislature  should  allow  an  in- 
ventor, if  he  pleases,  to  take  a  cheaper  right  for  a 
shorter  period  of  time.  But  it  seems  to  me  clear  that 
the  present  case  is  within  both  the  words  and  the  mean- 
ing of  the  act  I  do  not  mean  to  express  any  opinion 
whether  the  present  invention  could  or  could  not  be 
the  subject  of  a  patent 


WioHTMAN  J.  I  also  think  this  invention  is  within 
the  very  words  as  well  as  within  the  meaning  of  the 
statute.  The  novelty  is  in  the  new  shape  and  configura- 
tion of  that  ancient  article  of  manufacture  called  a  brick : 
and  I  agree  with  my  Brother  Erie  that  it  is  precisely 
such  a  specimen  of  a  new  design  for  an  article  of  manu- 
facture having  reference  to  a  purpose  of  utility  as  might 
have  been  referred  to  by  the  legislature  as  explanatory  of 
their  meaning. 

Erle  J.  If  this  invention  be  the  subject  of  a  patent, 
on  which  I  say  nothing  either  one  way  or  the  other,  still 
I  can  see  nothing  to  prevent  the  inventor  having  a  con- 
current right  to  take  out  a  patent  or  to  take  the  smaller 
protection  given  by  this  act 

Rule  dischaiiged. 


Wtdntidaif, 


Barton  against  Bicknell,  Clerk. 
Reported,  13  Q.  B.393. 
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robmt  XFi.        Plea:  Not  guilty. 

'- On   the  trial,  before  Wightman  J.,  at  the  Aylesbury 

e  Queen     gp^ng  Assizes  in  this  year,  it  appeared  that  part  of  the 

TuMWESTON  ^  highway  in  question  was  immemorial,  but  part  had  been 
formed  and  dedicated  within  living  memory.  It  ap- 
peared also  that  a  person  travelling  on  the  way  described 
from  Turweston  to  Evenky  would  pass  into  the  Buchr 
ingham  and  Brackley  turnpike  road,  travel  a  short  dis- 
tance along  that  road,  and  then  turn  off  into  a  distinct 
road,  which  led  to  Evenley.  It  was  objected  on  behalf 
of  the  defendants  that  the  highway  was  misdescribed  as 
immemorial,  part  of  it  having  become  a  road  within 
memory ;  and,  further,  that  the  portion  of  highway  be- 
tween the  Buckingham  and  Brackley  road  and  Evenky 
was  not  part  of  a  road  from  Thtrtoeston  to  Evenley^  inas- 
much as  a  person  leaving  Turweston  came  into  and 
travelled  along  a  distinct  line  of  turnpike  road  before 
he  entered  upon  the  highway  in  question,  which  imme- 
diately led  to  Evenky.  Wightman  J.  reserved  the 
points.     Verdict  for  the  Crown. 

Prendergasty  in  last  Easter  term,  moved  {a)  to  enter  a 
verdict  for  the  defendant  on  the  two  objections.  [Erie  J. 
Are  not  the  words  "  from  time  whereof  **  &c.  surplusage 
here?  Lord  Campbell  C.  J.  They  do  not  alter  the  obli- 
gation. Patteson  J.  Did  you  ever  see  an  indictment 
stating  that  the  highway  became  so  by  dedication? 
"From  time"  &c  is  surplusage  (6).]  The  averment 
leads  the  defendant  to  expect  a  different  course  of 
proof.     [Lord  Campbell  C.  J.     The  defendant  is  sup- 

(a)  Before  Lord  Campbell  C.  J.,  Pattuon,  Wightman  and  Erlt  Js. 
(fr)  Atpindall  v.  Bnnon,  3  T.  A.  265.     B6U  ▼.  Stenneit,  8  T.  R.  606. 
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1 850.       is  clue,  the  objection  seems  to  be  supported  by  some  other 
TbeQDEEN    authorities.] 


▼. 


Inhtbiunts  of       Per  Curiam. 

TrRWESTON. 


Rule  nisi  on  the  tint  point. 
Rule  refused  on  the  second. 

O^MaUey^  with  whom  was  Wellsy  now  shewed  cause. 
Assuming  the  dictum  in  RexY,  The  Marchioness  Dowager 
ofDovmshire  (a)  to  be  correct,  that  case  does  not  bear 
out  the  present  objection.  The  question  there  was 
whether  the  way  out  of  repair  was  properly  described 
as  an  entire  way  having  the  church  for  its  terminus ;  and 
the  Court  held  that  it  was,  there  being  a  path  which  led 
fix>m  the  portion  of  way  shewn  to  be  immemorial 
(through  at  an  acute  angle  with  it)  to  the  church. 
And  it  was  with  reference  to  this  path  that  Lord  Den-^ 
man  C.  J.  said:  <'If  the  whole  path  were  described 
as  immemorial,  there  would  certainly  be  a  variance." 
He  did  not  even  say  that  the  variance  would  be 
fatal ;  and  Coleridge  J.  said  only  that,  if  the  averment 
had  been  as  suggested,  he  would  have  felt  a  difficulty, 
ReginaY.  fFestmark(b)  may  also  be  mentioned  on  the  other 
side ;  but  there  the  indictment  was  against  a  tithing,  not 
a  parish;  it  was  therefore  necessary  to  shew,  not  an 
immemorial  highway,  but  an  immemorial  obligation  to 
repair ;  the  proof  failing  in  this  latter  respect,  the  indict- 
ment was  unsupported.  The  case  is  cited  in  note  (d) 
to  Rex  V.  SUmghton  (c),  as  shewing  that,  if  a  highway 
described  as  immemorial  be  shewn  to  have  come  into 
existence  vrithin  memory,  the  variance  is  fatal ;  but  the 
learned  editor  appears  to  have  been  misled  as  to  the 

.(a)  4  ^.  ^  i?.  239.  (6)  2  M,  ^  RA.  305. 

(e)  2  Wms.  SamuL  158  a  6M  td. 
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Foiume  XVL    thing  described  and  others  of  the  same  kind.     In  Rol 

^^^^'         St.  Weonard^sia)  the  indictment  described  away  forp 

The  QrjKEN     sengers  with  horses^  coaches^  carts  and  other  carriag 

Inhabitants  of   the  evidence  proved  a  wav  for  passengers  with  hoi 

only ;  and,  there  being  no  count  for  a  bridleway  men 

Parhe  B.  directed  an  acquittal.     And  a  subsequent 

dictment  {Rex  v.  St,  Weonard's  {b) )  failed  in  a  sim 

manner,  because  a  way  was  alleged  to  be  a  pack  i 

prime  way,  and  part  of  it  was  proved  to  be  a  carri 

way :  Alderson  B.  holding  the  words  "  pack  and  prime' 

be  material  words  of  description.    [Wightman  J.   In  si 

cases  the  words  describe  the  nature  of  the  way  itself.]  1 

cases  referred  to  in  1  Russell  on  Crimes,  479, 480  (Bool 

c.  39)  3d  ed.,  on  indictments  for  entering  closes  to 

game,   also   bear  upon   this   question.      In  Rex  v.  ! 

Marchioness  Dowager  of  Downshire  (c)  it  was  assui 

in  argument,  and  was  held  by  Lord  Denman  C.  J.,  C 

ridge  J.  evidently  inclining  to  the  same  opinion,  that,  if 

way  had  been  described  as  immemorial  and  part  pro 

to  be  modern,  the  variance  would  have  been  fatal :  : 

the  case,  together  with  Regina  v.  Westmark  (d),  is  re 

upon  as  to  this  point  in  note  {d)  to  Rex  v.  Stougkton 

[Coleridge  J.     The  learned  annotator  says  only  "it 

be,  it  seems,  a  fatal  variance. '^     In  Sutcliffe  v.  Gr 

toood(f),  where  a  highway  was  described  as  common 

public  to  all  the  liege  subjects,  paying  a  certain  toU, 

it  was  objected  that  there  could  not  be  a  common 

public  highway,  properly  so  described,  subject  to  j 

ment  of  toll.  Wood  B.  said :  **  The  description  is  perfe 

consistent  with  the  road  being  a  turnpike-road;  pi 

(a)  6  Car.  fr  P,  679.  (b)  6  Car,  ^  P.  682. 

(c)  4  A.  ^  E,  232.  (</)  2  Af.  $•  Rob,  305. 

(e)  2  Wmi,  Sound,  168  a.  ( /)  B  Prict,  636. 
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Foiumt  xri.   at  any  time  before  the  taking  of  the  inquisition,  those 

JL      words  would  be  material :  but  I  think  that  it  is  not  so.  It  is 

^  averred  that  a  certain  part  of  "the  same  Queen's  common 

TueweSton!  ^igl^ way  "  was  out  of  repair  on  the  1  st  day  of  January  &c : 
and  I  think  the  words  "same"  "highway"  refer  merely 
to  the  allegation  of  a  "common  highway"  before  exist- 
ing, and  not  to  a  highway  from  time  whereof  the  memoiy 
of  man  is  not  to  the  contrary. 

WiGHTMAN  J.     "From  time  whereof  &c,  here,  is 
not  a  material  allegation.     Had  the  words  as  to  imme- 
morial existence   been   part  of  the   description,   there 
would  have  been  some  ground  for  holding  them  to  be 
material:  and  I  apprehend  that  Lord  Denman  C.  J.  and 
Coleridge  3.  meant  nothing  more  than  that  inRexy.  The 
Marchioness  Dowager  of  Doumshire  (a).    The  description 
here  is  only  of  a  common  highway  leading  from  Turwes— 
ton  to  JEvenley.     As  to  the  want  of  an  averment  respect-  - 
ing  time,  I  think  that,  if  the  words  as  to  immemoriali 
existence  were  struck  out,  a  time  appears  sufficiently. 

Erle  J.  It  is  enough  if  the  indictment  shews  a  duty^ 
to  repair :  and,  if,  in  an  indictment  against  a  parish,  i0 
appears  that  there  is  a  highway  in  the  parish  wanting 
repair,  it  is  not  material  to  state  how  it  became,  ss 
highway. 

Rule  discharged. 

(a)  4j4.  6^  E.2d2, 


Caab. 
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Volume  xvi.        Pasliky,  contra.   In  Boulter  v.  Feplow  (a)  and  Bau* 

'    _  V.  Brooke  {a)y  in  the  Common  Pleas,  where   a  simi 

WhSty*  objection  was  made,  Maxile  J.  said  it  was  no  reaj 
for  the  rule  not  being  heard ;  and  that  the  only  quest 
was  who  should  pay  the  costs  of  setting  aside 
judgment  The  lessors  of  the  plaintiff  are  in  fault :  tl 
ought  to  have  made  an  application  to  set  aside  the  r 
nisi  as  irregularly  granted. 

Patteson  J.     Certainly  in  Doe  dent.  Howe  v.  Ta 


LuMh,  for  the  lessor  of  the  plaintiff,  produced  affidavits  shewing  that 
motion  had  not  been  made  within  the  first  four  days  of  Hilary  term,  and 
no  notice  of  motion  had  been  given  in  compliance  with  Reg.  Gen.  MicA 
Viet.  (12  Q.  B.  856. ) ;  that  judgment  had  been  signed;  and  that  a  Judg 
Chambers  had  refused  to  set  it  aside,  but  had  restrained  execution.  . 
be  contended  that  H'ise  could  not  be  heard  in  support  of  the  rule  t 
that  judgment  was  set  aside. 

Wiee  suggested  that  the  rule  should  be  argued,  and  the  Master  de 
who  should  pay  the  costs  of  setting  aside  the  judgment. 

Lush.     The  judgment  is  regular.    The  defendant  before  he  can  u 
aside  must  satisfy  the  Court  that  he  has  merits.     [Erie  J.   It  appeared 
the  trial  that  the  defendant  had  no  colour  of  title ;   he  was  a  squa 
relying  on  the  technical  difficulty  of  proving  title  on  the  other  side. 
Court  are  but  little  inclined  to  assist  such  a  defendant.] 

Patteson  J.  The  defendant  has  not  complied  with  the  rul 
Court ;  and  consequently  the  judgment  signed  was  regular.  Then  we 
asked  as  a  favour  to  the  defendant  to  set  aside  this  regular  judgn 
without  any  affidavit  of  merits,  and  in  fact  it  appearing  on  the  evidcnc 
the  trial  that  the  defendant  had  no  colour  of  merits.  The  judgment  sti 
ing  does  not  conclude  the  defendant.     We  shall  not  disturb  it. 

Coleridge  and  Erle  Js.  concurred. 

(Lord  Denman  C.  J.  was  absent  on  account  of  ill  health.) 

Rule  dischari 

(a)  ]9  L.J.,  N,  S.  (Com.  P.)  190.     (Not  reported  on  this  point.; 
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^  (a)  we  thought  that  the  party  could  not  be  heard  in   Queen's  Bemeh. 

support  of  a  rule  to  enter  a  nonsuit  whilst  the  judgment        ^^^^' 

for  the  plaintiff  stood.     And  in  the  present  case  the      Doe  dem. 

circumstances  shew  that  this  is  the  convenient  rule ;  for  ▼. 

1  Caba. 

^ere  the  judgment  was  signed,  and  the  costs  taxed,  and 

P^^ssession  obtained,  after  the  rule  nisi  was  granted,  and 

'Hore  than  ten  months  ago.     I  consider  it  the  better 

Practice  to  require  that,  if  a  regular  judgment  has  been 

*'gned  in  this  way,  the  party  obtaining  the  rule  shall 

^t  the  judgment  set  aside  (which  he  may  do  upon  terms 

if  he  can  shew  merits),  before  he  can  be  heard  in  support 

^f  the  rule. 

C^OLERiDGB  J.       We  do  uot   know  what  were   the 

cux^umstances  in   the   cases  cited  from  the  Common 

Pleas.     In  the  present  case  the  judgment  was  regular; 

"^^n^  as  we  see  by  the  affidavits,  execution  was  issued^ 

A^<1    the  lessor  of  the  plaintiff  has  been  in   possession 

for  near  twelve  months.     He  may  during  that  time  have 

^P^ut  money  on  the  premises  on  the  faith  of  his  judg- 

^^^t;  so  that  I   think,   under  these  circumstances,   I 

shovild  not  now  disturb  the  judgment  if  this  were  an 

application  to  do  so.     But  I  think  it  by  far  the  most 

convenient  rule  that  the  parly  should  be  bound  to  get 

riQ  of  the  regular  judgment  before  he  is  heard  in  support 

^^  a  rule  to  alter  the  verdict. 

EjiLE  J.     As  a  general  rule,  it  is  highly  advisable  that 

"^  party  seeking  to  set  aside  a  regular  judgment  should 

pr^oced  to   do  so  without   delay,  and   that  he  should 

^ound  to  get  it  set  aside  before  he  can  take  a  step, 

(aj  P.  117.,  note  (6;,  ante. 
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Fotume  XVL  such  as  Supporting  a  rule  for  a  new  trial,  in  wh 


1850. 


.  judgment  stands  in  his  way.     In  the  present  cai 
^V^rrrv      ^^^^l^ing  ^^  warrant  a  special  interference  in  the 
^  "'  ant's  favour. 


Rule  discharged,  without  cost 


(a)  Rqx>rted  by  C.  Blaekbum,  Esq, 


Tueiday, 
December  3d. 


Peardon  against  Underhill. 


.^fHfl't^ J*^^"         others,  justifying  the  trespasses  in  exercise  of 
of  common  of  turbary,  claimed  in  different  plea^ 
prescription,  by  thirty  years'  enjoyment,  and  b 
years'  enjoyment.    In  each  plea  the  right  claimed 
have  "common  of  turbary  in,  upon  and  throng 
a,There-  ^'crtain  down  called  Gidley  Common^  whereof  tl 
quo  was  part      ^'^^^  ^^  which  &c.  is  parcel,  that  is  to  say,  to  c 
Replication,      gjjd  take  turf  in  and  upon  the  said  down  called 

denyinff  the  * 

right  of  com-     Common,^    The  replications  to  each  plea  were  thi 

mon  of  turbary 

in  the  locus  in    defendant"  &c.  "  had  not  had,  enjoyed,"  &c.  "  c 

quo.     On  the        «  • 

trial,  it  appear-  of  turbaiy  in  and  upon  the  said  close  in  which 
fendant  had       manner  and  form"  &c.      There  was  also  a  new 

enjoyed  the 


jusUfying 
under  a  right 
of  common  of 
turbary  claim- 
ed by  pre- 
scription, and 
by  enjoyment 
for  thirty  and 
sixty  years, 
over 
of  the  locus  in 


On  the  trial,  before  Erie  J.,  at  the  Exeter 
Assizes,  1850,  there    was   conflicting    testimony 


right  on  every    ™ent  of  czccss,  to  which  Not  guilty  was  pleade 
K'anyf»el   On  this  nothing  turned. 

had  been  found; 

that  the  locus 

in  quo  was 

part  of  G.; 

but  that  it 

was  a  rock 

on  which  no  fuel  ever  had  been,  or  in  the  ordinary  course  of  nature  could  ever  I 

Verdict  for  plaintiff. 

Held,  that  the  inference  to  be  drawn  from  the  user  was  that  the  right  extend 
parts  of  G.  fit  for  the  production  of  fuel,  and  not  to  such  a  spot  as  the  locus  in  c 
that  the  verdict  for  plaintiff  was  right. 
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coupling  the  evideDce  with  the  answers  of  the  jury  to   Queen^g  Bmch. 
4e  questions  asked  by  the  learned  Judge,  it  appeared     _^0- 
that  the  locus  in  quo  was  part  of  Gidley  Common^  and      Pbabdon 
bad  been  enclosed  by  the  plaintiflF,  and  that  the  de-    Underhu.l. 
fendant  and  those  under  whom  he  claimed  had  exercised 
^ie  right  of  turbary  in  every  part  of  Gidley  Common  in 
^hich  fuel  could  be  found ;  but  that  the  locus  in  quo  was 
*  bed  of  granite  and  gravel,  on  which  nothing  in  the 
nature  of  fuel  had  ever  been,  or  could,  in  the  ordinary 
course  of  nature  have  ever  been,  found.     A  verdict  was 
"cturned  for  the  plaintiff  on  all  the  issues,  leave  being 
''^served  to  move  to  enter  a  verdict  for  the  defendant  on 
™  traverses  of  the  right  of  common. 
^utt  having  obtained  a  rule  nisi  accordingly, 

^^^rtHoder  and  Greenwood  shewed  cause  on  this  day 
(^)  and  on  December  5th  (i).  The  right  to  take 
^^  18  from  its  nature  confined  to  those  spots  in 
^hich  fiiel  can  be  found.  The  enclosure  of  this 
^^  is  not  wrongful  as  against  the  defendant:  it 
c^^  in  no  way  prejudice  the  general  right  to  take  turf 
throughout  Gidley  Common^  as  on  this  spot  there  never 
^^  and  never  in  the  ordinary  course  of  nature  could  be 
^y  fuel.  In  Fawcett  v.  Strickland  (c)  miles  C.  J., 
'"delivering  judgment,  says:  "It  would  seem  to  be 
aosurd  to  say  that  a  lord  cannot  inclose  against  common 
°^  P^ature,  because  his  tenants  or  some  other  persons 
*^^  common  of  piscary  or  common  of  estovers  in  the 
^^^  '^aste ;  whereas  his  enclosure  may  be  no  interrup- 
^"  ^o  their  enjoyment  of  their  common  of  piscary  or 
^^^rs,  nay  probably  their  common  of  estovers  may  be 

"^      ^forc  PaUesoriy  Coleridge  and  Erie  Js. 

-before  Pattesony  Coleridge,  Wightman  and  Eric  Js. 
^  '^ffe«.  57,  61.  5.  C.  6  T.  R.  747.  (in  Shake$pcar  v.  Peppin.). 
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Volume  XVL    better  for  such  iDclosure.     If  indeed  by  such  inclosure 

•        their  common  of  piscary  or  their  common  of  estovers 

Peardon      ^gj-e  affected,  or  they  were  interrupted  in  the  enjoyment 

Underkill.  of  either  of  these  rights,  they  might  certainly  bring  their 
action,  and  the  lord  (to  be  sure)  in  such  case  could  not 
justify  such  inclosure  in  prejudice  of  these  rights.  And 
so  may  the  plaintiff  in  the  present  case,  if  he  be  inter- 
rupted in  the  enjoyment  of  his  common  of  turbary." 

^rhe  issue  taken  here  is  not  as  to  the  general  right  of 
turbary  in  Gidley  Common^  but  on  the  right  in  the  locus  in 
quo.  There  was  no  evidence  of  such  a  right,  which  is  not 
of  common  right  but  must  have  had  its  origin  in  a  grant 
from  the  lord ;  Grant  v.  Gunner  (a) ;  but  there  was  not  nor 
could  be  any  user  in  this  spot  from  which  to  infer  a  grant 
Arlett  V.  Ellis  (b)  was  referred  to  by  the  defendants  at 
the  trial,  but  is  not  in  point ;  the  plaintiff  does  not  in  the 
present  case  claim  to  inclose  the  turf  grounds. 

Butt  and  Fields  contra.  Fuel  may  yet  grow  in  this 
spot.  The  user  throughout  Gidley  Common  is  evidence 
of  a  grant  of  all  turf  present  and  future  throughout  thai 
common.  [Erie  3.  I  think  it  is ;  and  that  you  may  argue 
as  if  you  had  before  you  a  grant  to  take  turf  throughout 
Gidley  Common,  But  there  is  a  maxim  (c),  "verbj 
generalia  restringuntur  ad  habilitatem  rei  vel  personse,' 
and  the  example  Lord  Bacon  gives  {Maxims^  Reg.  10)  v 
that  a  grant  of  common  in  omnibus  terris  meis  in  D.  ahal 
not  be  stretched  to  common  in  my  orchard.  Is  not  a  gran 
of  common  of  turbary  in  Gidley  Common  to  be  restrainec 
to  those  parts  in  which  it  can  be  used?]  Stanley  v 
White  (d)  shews  that  a  right   to  future  trees  may  Ix 

(fl)  1  Taunt  435.  447. 

(6)  7  B.  8i  C,  046  ;    Same  v.  Same,  9  B.  S^  C.  671. 

(e)  Broom'i  Maxims,  OOl,  M  •d,         (rf)   14  Eant,  332,  338,  339. 
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yo/ume  XVI.   on  admissions ;  but  they  were  very  full  and  clear.     1 
was  an  action  of  trespass  for  breaking  a  close  call© 


Pearuon  Lord^s  Ijeys.  The  plea  was  that  LortVs  I^s  was  parci 
Underbill,  of  Brockeridge  Common^  and  that  the  defendant  had 
prescriptive  right  to  take  stone  in  Brockeridge  Commm 
The  replication  was,  like  those  in  the  present  case, 
traverse  of  the  right  in  Lord^s  Leys.  It  was  adznitte 
that  the  locus  in  quo.  Lord's  Leys,  was  a  part  of  th 
waste  called  Brockeridge  Common^  and  that  the  rigl 
was  general  over  the  waste,  with  the  exception  < 
the  spot  in  question.  The  Court  say  that  it  was 
question  of  evidence ;  that  the  onus  of  proving  th 
right  lay  on  the  defendant;  and  that  the  balanc 
was  against  him.  Tindal  C.  J.  says  (a),  "Nov 
if  the  case  had  gone  to  the  jury  upon  the  actual  pre 
duction  of  evidence,  the  right  to  take  stones  upon  tb 
Lord^s  Leys  would  have  depended,  not  merely  o 
affirmative  evidence  of  the  exercise  of  that  right  on  tb 
particular  spot;  but  as  the  defendant  had  evidence  < 
the  exercise  of  the  right  of  getting  stone  on  the  whol 
of  Brockeridge  Common,  the  jury  might  have  inferrc 
the  right  as  to  the  particular  spot  in  dispute,  from  tl 
mode  and  circumstances  under  which  the  right  w) 
exercised  over  the  residue  of  the  common,  and  n( 
exercised  as  to  the  Lord^s  Leys.  Thus,  the  situation 
the  Lord's  Leys,  the  quantity  and  value  of  the  stoi 
under  it,  its  accessibility  or  convenience  with  respect 
the  tenement  of  the  defendant,  might  have  been  io 
portant  evidence,  either  to  support  or  to  negative  tl 
inference  as  to  the  exception  of  the  Lord^s  Leys  fro 
the   original    grant,   or    from    the    piesciipiivc    right 

(a)  6  Binp.  o'-tG. 


i  from  an  original  grant,  the  question  is.  What 
>  be  inferred  ?  The  grant  should  be  inferred  to 
»rresponding  to  the  user,  which  in  this  case  is 
jrf  in  Gidley  Common  wherever  turf  is  to  be 
\  think  that,  if  a  grant  in  those  terms  were  pro- 
ought  not  to  be  construed  to  extend  to  a  part  of 
tmmon  in  which  no  fuel  could  in  the  ordinary 

nature  be  expected  at  any  time  to  be  found : 
erefore  think  the  prescriptive  right  does  not 

such  a  spot 

to  guard  against  being  supposed  to  infringe  on 
sgitimate  mode  of  proving  a  right  in  a  particular 
ividence  of  acts  of  user  in  parts  of  an  entirety, 
\  evidence  of  the  right  over  each  spot  shewn  to 
r  that  entirety.  It  is  a  very  reasonable  rule,  as 
D  and  qualified  in  Maxwell  v.  Martin  (a):  and 
t  wish  to  infringe  on  it 

Rule  discharged  (6). 
BMf.522.  (6)  Reported  by  C.  Btackbwm,  Eiq. 
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Foiume  xvi,    fendant  says  that  a  firant  extcndini;  over  the  whole  of 

!__    Gidley  Common  is  to  be  inferred  from  the  user  proved. 

EARDON      rpi^^   infereocc  is  to   be   drawn  from  the  actual   user 

Undkbhill.    proved,  and  from  the  position  and  capability  for  user  of 
the  spot  in  question;  for  it  would  be  wrong  to  limit  the 
right  to  those  places  in  which  an  actual  user  is  speci* 
fically  proved.     The  plea  sets  up  a  right  over  all  Gidley 
Common^  and  avers  that  the  locus  in  quo  was  part  of  it 
The  replication  admits  the  minor  proposition  that  the 
locus  in  quo  was  part  of  Gidley  Common^  and  therefore 
prima  facie,  but  not  conclusively,  subject  to  the  general 
right ;  but  it  denies  that  the  right  existed  in  the  locus 
in  quo.     The  right  is  supposed  to  be  founded  on  an 
ancient  grant,  and  the  question  is.  What  is  the  grant  to 
be  inferred  from   the  user  ?     The  jury  find  that  the  -: 
nature  of  the  spot  is  such  that  from  the  time  of  legal! 
memory  no  fuel  could  possibly  have  been  produced! 
there.     Then  I  think  the  jury  ought  not  to  Infer  that^ 
there  was  a  grant  to  take  fuel,  extending  to  this  spots: 
which  would  be  an  absurdity.     It  is  a  question  of  evi — 
dence.    I  think  the  evidence  is  in  favour  of  the  plaintiffT^ 

Erle  J.  (a).  I  also  think  the  verdict  for  the  plaintiff 
right.  From  the  manner  in  which  the  point  was  reservec^ 
the  defendant  is  entitled  to  every  inference  in  his  favour 
that  might  legitimately  be  drawn  fi-om  the  facts.  Thes— - 
were  that  the  right  to  take  turf  was  exercised  generally  ove^- 
Gidley  Common  wherever  turf  was  to  be  found,  and  that  th^ 
locus  in  quo  was  part  of  Gidley  Common^  but  that,  from 
its  nature,  not  only  no  turf,  but  no  furze  nor  anything  fit 


(a)   Wightman  J.,  not  having    heard  th«   whole   argument,   declined 
expressing  any  opinion. 
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yolume  XVI. 

[1849.] 


[Tueaday, 
December 
18th,  1849.] 

Held  by  the 
Court  of 
Queen's  Bench, 
that,  on  insu- 
rance of  a  ship, 
there  is  no  dir- 
ference,  as  to 
the  implied 
warranty  of 
seaworthiness, 
between  a  time 
policy  and  a 
policy  on 
voyage;  and 
that,  m  the  case 
of  a  time 
policy,  the  war- 
ranty takes 
effect  from  the 
time  named  in 
the  policy  for 
commencing 
the  risk,  wher- 
ever  the  ship 
may  be,  or 
however  situ- 
ated :  and 
therefore  that, 
if,  at  the  time 
fixed  for  com- 
mencing the 
ride,  the  ship 
is  at  sea,  the 
assured  war- 
rants that  she 
is  then  fit  for  sea. 

Held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Queen's  Bench, 
that,  on  a  time  policy,  there  is  not  an  implied  warranty  that  the  ship  is  seaworthy  wherever 
she  may  be,  or  nowever  situated,  at  the  commencement  of  the  risk ;  but  only  that  she  is 
seaworthy  so  far  as  the  assured  could  provide  for  her  being  so  when  the  risk  commenced : 
e.  g.,  if  she  was  in  a  port  at  the  time,  that  she  was  in  a  proper  condition  for  such  a  port :  if 
at  sea,  that  she  was  seaworthy  when  the  particular  voyage  commenced :  the  term  **  sea- 
worthy,** in  a  policy  for  time,  as  in  a  voyage  policy,  implying  not  necessarily  fitness  to 
go  to  sea,  but  ntness  to  encounter  the  haziutls  of  the  situation  in  which  she  is  placed  when 
the  risk  attaches. 

Held,  by  both  Courts  (after  verdict  for  defendant),  a  eood  plea,  to  a  declaration  on  a  time 
policy,  that  the  ship  was  not  **  seaworthy**  at  the  time  ^^^en  the  condition  of  seaworthiness 
attached  (assuming  such  time  to  be  properly  poiuted  out)  :  the  term  "  seaworthy**  being 
sufficiently  definite,  though  it  admits  of  a  modined  application  according  to  the  situation  of 
the  ship  at  the  time  in  question. 


Small  and  Others  against  Gibson. 

A  SSUMPSIT  on  a  policy  of  insurance.  The  first 
count  of  the  declaration  stated  that  the  plainufisy  to 
wit  on  27th  November  1 843,  by  a  certain  policy  &c ,  caused 
to  be  made  assurance,  *'  lost  or  not  lost,  in  port  and  at  sea, 
in  all  trades  and  services  whatsoever  and  wheresoever, 
during  the  space  of  twelve  calendar  months,  commencing 
on  the  25th  day  of  September  a.  d.  1843,  and  ending 
on  the  24th  day  of  September  a.  d.  1844,  both  days 
included,  upon  any  kind  of  goods  and  merchandize  and 
also  upon  the  body,  tackle,  apparel  and  ordnance,  muni- 
tion, artillery,  boat  and  other  furniture  of  and  in  the 
good  ship  or  vessel  called  JTie  Sttsan,  whereof  was 
master^  &C.;  ^^  beginning  the  adventure  upon  the  said 
goods  and  merchandize  from  the  loading  thereof  on  board 
the  said  ship  as  above  upon  the  said  ship''  &c.,  *^  and 
should  so  continue  and  endure  during  her  abode  there 
upon  the  said  ship''  &c.,  *^  and  further  until  the  said  ship, 
with  all  her  ordnance,  tackle,  apparel"  &c.,  '^and  goods  and 
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Voiwne  XVI.  A  motion  was  made,  in  the  following  term,  for  judg- 

ri849 1  o                   «»     o 

'"        '-*  ment  non  obstante  veredicto;  and  the  Comt  ordered 

Small  ^Jj^  ^^^^  ^^  j^  ^^  down  in  the  special  paper. 

GiBtoN.  In  Michaelmas  term  1849  (a), 

J.  P.  Wilde  shewed  cause.  The  question  here  is  said 
to  be  a  new  one ;  but  that  is  only  because  the  plaintifis 
seek  to  draw  a  new  conclusion  from  circumstances  .that 
are  familiar.  They  contend:  First,  that,  where  the 
policy  is  for  time,  a  warranty  of  seaworthiness  is  not 
implied :  Secondly,  that,  if  it  be,  the  assured  must  be 
understood  to  warrant  the  seaworthiness,  not  (unless  it 
be  so  expressed)  at  the  time  fixed  for  the  commencement 
of  the  risk,  but  at  the  time  when  the  ship  last  left  some 
port,  before  the  policy  attached.  The  foundation  of 
both  these  positions  is,  that,  if  the  owner  is  to  be  bound 
by  a  warranty,  he  must  be  supposed  to  have  known  the 
state  of  that]  which  he  warrants,  and  it  would  be  hard 
that  he  should  be  bound  when  he  cannot  have  the  means 
of  such  knowledge.  But  the  same  hardship  attaches  to 
other  cases  than  that  of  a  time  policy ;  as,  for  instance, 
a  policy  effected  in  London  on  a  ship  at  or  from  Bombayy 
when  the  owner  cannot  know  of  her  condition,  or  even 
her  existence,  at  so  distant  a  port  Parmeter  v.  Qmr 
sins  (b)  was  a  case  of  this  kind,  where  knowledge  at  the 
time  when  the  risk  commenced  was  evidently  not  deemed 
essential.  To  hold  that  it  is,  would  introduce  into  every 
such  case  the  necessity  of  inquiring  whether  the  assured 
could  have  known  the  condition  of  the  vessel,  and  perhaps 
whether  he  had  means  of  repairing  her.  The  warranty  of 
seaworthiness  is,  in  truth,  implied,  not  from  supposed 

(a)  November  13th.     Before  Coleridge,  Wiphtman  and  Erie  Js. 
(6)  2  Camp.  235. 
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Earl  of  March  v.  Piffot  (o),  as  to  the  case  of  Mills  v. 
Roebuck  {b)  in  the  Exchequer  Chamber.  His  Lordship 
IS  reported  to  have  there  expressed  dissent  from  the 
doctrine  that  an  unknown  defect  might  vacate  an  insu- 
rance on  the  ground  of  unseaworthiness  at  the  time  oi 
insuring;  and  to  have  said:  '^llie  insured  ought  to 
know  whether  his  ship  was  seaworthy  or  not,  at  the  time 
when  she  set  out  upon  her  voyage :  but  how  should  he 
know  the  condition  she  might  be  in,  after  she  had  been 
out  a  twelvemonth?"  But  the  decision  of  this  point  was 
not  essential  to  the  case  of  Earl  of  March  v.  Pigot  (a); 
and,  in  1  Marshall  on  Insurance^  p.  156.  B.  1.  c  5.  &  1. 
(3d  ed.)^  it  is  shewn,  by  argument,  and  by  the  result  ol 
inquiry,  that  the  report  in  Burrow  is  inaccurate.  Man^ 
authorities  support  the  position  laid  down  in  Park. 
Seaworthiness,  according  to  Lord  EUenborough  in  Wed- 
derbum  v.  Bell  (c),  is  a  condition  precedent  to  the  policy 
attaching:  if  the  ship  be  in  any  respect  incapable  oi 
performing  her  voyage,  the  consideration  of  the  insurance 
fails ;  per  Lawrence  J.  in  Christie  v.  Secretan  (rf)  "  How- 
ever just  and  honest  the  intentions  and  conduct  of  the 
owner  may  be,  if  he  is  mistaken  in  the  fact,  and  the 
vessel  is  in  fact  not  seaworthy"  when  she  begins  the 
voyage  insured,  "the  underwriter  is  not  liable:"  per 
Lord  Eldon  C.  in  Douglas  v.  ScougaU{e)\  and  this  last 
dictum  is  supported  by  Lee  v.  Beach  (f)  and  Oliver  v. 
Cowley  (g). 

The  authorities  which  have  been  hitherto  cited  refer 
to  policies  generally.  But,  as  to  time  policies  in  par- 
ticular: in  Hollingworth  v.  Brodrick  (A)  it  was  treated  as 

(a)  5  Bwr,  2802.  2804.  (6)  1  Park,  Jmm,  467. 

(c)   1  Camp.  1.  (d)  8  T,  R.  192.  198. 

(e)  4  Dow,  '269. 276.  (/)  1  Park.  Ins.  468. 

iff)   1  Park.  Int.  470.  (A)  1  A.  8^  E.   40. 
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Fohtme  XVL  if  necessarj,  that  the  ship  was  not  seaworthy  when  she 
^18490^  last  left  a  port  before  September  25th  1843.  Bat  the 
Shall  fyje  for  time  policies  ought  not  to  be  so  loose  as  the 
OiBsoN.  assumption  on  the  other  side  would  make  it  To  leave 
it  so  would  oblige  parties  in  every  such  case  to  insert  a 
clause  ascertaining  the  degree  of  seaworthiness  for  which 
they  meant  to  stipulate.  If  the  seaworthiness  did  not 
relate  to  the  day  fixed  for  commencing  the  risk,  there 
would  be  continual  difficulty  as  to  the  ship's  last  port 
Would  it  be  the  last  port  where  she  took  in  a  cargo ;  the 
last  where  she  touched ;  or  the  last  where  she  could  have 
repaired^  or  where  the  captain  had  money  to  repmr? 
The  subject  of  seaworthiness  under  a  time  policy  com- 
mencing when  the  ship  is  on  a  voyage  was  discussed  by 
an  American  Judge  {Shaw  C.  J.)  in  Paddock  v.  FrankUn 
Insurance  Company  {a\  cited  on  the  point  in  1  PhiOxps 
on  Insurance  328.  (b) ;  and  the  rule,  though  qualified,  is 
assumed  to  be  that  contended  for  by  the  present  de- 
fendant The  Chief  Justice  says :  *^  Whether  if  a  policy 
were  effected  in  terms,  so  as  to  take  effect  on  a  particular 
day,  in  the  latter  part  of  a  long  whaling  voyage  in  distant 
seas,  and  intended  to  cover  the  latter  section  of  such  a 
voyage,  where  it  must  be  well  known  to  both  parties  that 
the  ship,  fi-om  the  nature  and  length  of  service,  is  likely 
to  be  much  deteriorated,  the  rule  of  seaworthiness  as  a 
condition  precedent  would  apply,  may  be  a  matter  of 
some  doubt"  "The  general  rule  that  the  vessel  must  be 
seaworthy,  at  the  inception  of  the  risk,  in  order  to  make 
the  policy  attach,  and  charge  the  underwriter  with  the 
risk,  probably  would  be  applied  in  this,  as  in  all  other 
cases,  being  a  necessary  incident  to  the  contract"    "But 

(a)  11  PickerxAg {Ma»$achu»€t$  Rep,) 721,  231. 
(6)  Chap.  8.  8.  2.  2d  ed.  Bottoa,  1840. 
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the  rule  would  no  doubt  be  applied,  with  great  liberality  Queen*t  Bench, 

of  congtnictioD,  in  the  case  supposed ;  and  what  would  Llo49.J 

be  a  condition  of  things  in  such  a  stage  of  the  voyage  Small 

sufficient  to  satisfy  the  character  of  seaworthiness,  would  Gibson. 
&D  be  short  of  that  required  at  its  commencement" 

Shee  SerjL,  contra.  The  practice  which  has  long  pre- 
vailed of  insuring  by  successive  time  policies  will  become 
?eiy  insecure,  if  it  be  decided  that  the  validity  of  each 
insorance  must  depend  upon  the  seaworthiness  at  the 
commencement  of  the  period.  It  is  certainly  not  easy 
to  ascertain  what  was  decided  in  Milk  v.  Roebuck  (a). 
^  case  is  stated  and  commented  upon  in  Weskett  on 
I^i^furance  p.  281.  tit.  Insufficiency  3.;  where  it  is  said 
tbat,  after  that  decision,  **  there  was  added  at  the  foot  of 
several  policies"  "  the  following  clause,  viz.  *  It  is  parti- 
^^^J  agreed,  that  any  insuflSciency  of  the  ship,  un- 
"Jown  to  the  assured,  shall  not  prejudice  this  insur- 
ance.'" The  plaintiffs  in  the  present  case  need  not 
contend  that  the  ground  on  which  unseaworthiness  de- 
feats a  policy  is  the  knowledge  of  the  assured ;  but, 
^^en  Courts  are  dealing  with  an  implied  warranty 
DDder  circumstances  which  have  not  before  been  the 
®""ject  of  a  decision,  it  must  enter  into  consideration 
Aether  a  man  can  be  reasonably  supposed  to  have  con- 

^^^  for  the  existence  of  circumstances  which  could 
^^  ^  within  his  knowledge. 

^^  question  on  this  record  is,  in  form,  whether  a 
^^^  Upon  a  time  policy  is  answered  by  a  plea  that  the 
P    "^^as  not,  at  the  commencement  of  the  risk,  sea- 

ortli^^  or  fit  to  go  to  sea.     According  to  the  authority 

(a)  1  Park.  ln».  460. 
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Foimne  XVL  last  cited  OD  the  other  side,  the  construction  should,  if 
^  '^  possible,  be  liberal  "  Seaworthiness,"  as  applied  to  a 
Small  g^jp^  means  navigability  at  the  time  when  she  ought  to 
Gibson.  be  navigable;  and  that  is  (whether  the  policy  be  on 
voyage  or  for  time)  when  she  goes  to  sea;  not,  neces- 
sarily, when  the  policy  attaches.  [^Coleridge  J.  If  the 
policy  is  '^  at  and  from,*'  and  the  ship  does  not  sail  for  a 
month,  is  there  no  warranty  during  that  time?]  There 
is  no  warranty  of  seaworthiness  till  she  proceeds  on  the 
voyage.  In  Smith  v.  Surridge{a)  Lord  Kenyan  held 
that  a  policy,  ^'  at  and  from  a  place,  attached  on  the  ship 
while  she  was  undergoing  repairs ;"  but  ^'  it  was  not  neces- 
sary that  she  should  be  seaworthy  at  the  time  of  the 
insurance."  The  ruling  of  Lord  Ellenborough  in  Par^ 
meter  v.  Cousins  (b)  is  in  effect  the  same.  [Erie  J.  The 
ship  must  be  "  seaworthy"  for  the  port]  No  doubt  there 
must  be  a  warranty  understood  that  the  ship  is  in  reason* 
able  safety  at  the  port,  though  she  may  not  be  at  all 
seaworthy;  she  may  be  safe  in  port,  though  she  may 
have  neither  sails,  anchor,  tackle  nor  stores,  and  so  be 
neither  seaworthy  in  the  proper  sense,  nor  even  in  a 
condition  to  go  to  sea  without  sinking.  [Wightman  J. 
Do  you  say  that  in  a  time  policy  there  is  no  implied 
warranty  of  seaworthiness  at  all  at  the  commencement  of 
the  risk  ?]  None ;  or,  if  any,  it  is  only,  as  in  the  case  of  a 
voyage  policy,  that  the  ship  is  to  be  seaworthy  when  she 
goes  to  sea.  The  cases  shew  that  that  term  properly  im- 
plies fitness  for  sea  at  the  time  when  the  ship  goes  to  sea, 
though  there  may  also  be  that  which  has  been  termed  a 
seaworthiness,  relative  to  the  situation  of  the  ship  while 
in  harbour;  Annen  v.  Woodman {c)^  Forbes  v.  Wilson {d)y 

(a)  4  E$p,  N,  p.  a  25.  (6)  2  Camp.  235. 

(c)  3  Taunt,  299.  (d)  1  Park   Int.  472. 
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Ko/wM  xvi.    port,  on  a  given  day.     It  is  not  to  be  implied  that  i 
'-        '-^      man  has  so  engaged.     At  the  commencement  of 
Small       voyage  he  may  have  agents  at  the  port  who  may 
Gibson.       tain  the  ship's  state;  and  it  is  then  his  duty  to  have  xkxha^ 
done,  because  he  is  answerable  to  any  person   wha«^^ 
property  may  be  on  board  for  the  ship*s  suflBciency  at 
the  time  of  sailing. 

The  foreign  authorities,  so  &r  as  they  notice  thb 
point,  are  in  favour  of  the  plaintiffs.  VaKn^  in  his  Com- 
mentary on  the  Ordonnance  de  la  Marine  of  1681,  when 
considering  the  consequences  of  the  ship's  inability  to 
complete  her  voyage  by  reason  of  unseaworthiness, 
directs  attention  to  the  time  of  sailing.  To  decide  whe- 
ther the  insurers  are  liable,  he  says,  it  must  be  ascer- 
tained ^^si,  au  depart,  il"  (le  navire)  *^  etait  vraiment  en 
etat  de  faire  le  voyage  ou  non:"  vol  2.  p.  81.  Liv.  3. 
tit  6.  Des  Assurances,  art.  29.  (ed.  RocheHe,  1766).  The 
same  period  is  considered  as  the  material  one  on  the 
question  whether  the  owner  shall  lose  his  freight  when 
the  goods  have  received  damage  by  reason  of  the  ship's 
unseaworthiness;  vol.  1.  p.  653.  Liv.  3.  tit  3.  Du  Fret 
ou  Nolis,  art  12.  In  Bynhershoeh,  vol.  2.  p.  429,  QtMBf- 
Hones  juris  privati{a),  B.  4.  c.  2.,  the  question,  when  the 
insurer's  risk  begins,  is  treated  of;  and  he  makes  the 
sailing  of  the  ship  and  her  arrival  the  limits.  [£rk  J. 
He  confines  himself  to  policies  **  from  and  to ;"  he  does 
not  refer  to  those  **  at  and  firom.'^ 

It  is  said  by  Parke  B.  (delivering  the  judgment  of  the 
Court)  in  Dixon  v.  Sadler  (ft),  that  different  degrees  of 
seaworthiness  may  be  requisite  in  different  stages  of  the 
ship's  progress.  Putting  the  case  in  that  view,  the  ques- 
tion is,  which  is  to  be  supposed  the  stage  the  ship  is  in 

(a)   Opera  Omnia,  fol.  Leyden,  1767.  (6)  5  M.  Sf  W.  414. 
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Voiunu  XVI.    We  have  taken  time  to  consider  our  judgment^  not  i 
^         '^      much  from   any  doubt  that  we  entertained  upon' 
Small        point,  but  that  we  might  consult  the  various  authoriti^H 
Gibbon.       referred  to,  and  consider  whether  the  arguments  on  th=: 
part  of  the  defendant  were  really  well  founded. 

Notwithstanding  some  dicta  in  Emerigon  and  oth«M 
foreign  jurists  that  were  cited  upon  the  argument  (a),  th^ 
opinion  of  all  the  lawyers  in  modern  times  in  JFnyfaf— 
and  America  is  clear,  that  there  is  no  difference  bctwe^= 
a  time  policy  and  one  for  a  particular  voyage,  as  to  t^H 
implied  warranty  of  seaworthiness.  The  doubt  has  i 


from  the  supposed  difficulty  of  applying  the  rule  of  su^m 
an  implied  warranty  to  the  case  of  a  time  policy,  whc^s 
it  may  be  quite  uncertain  upon  what  service  the  ves^B 
may  be  employed,  or  in  what  state  she  may  be  when  t — 
risk  begins.     The  vessel,  at  the  time  the  risk  attach—— 
may  be  actually  upon  a  voyage  for  which  she  was 
fectly  seaworthy  when  the  voyage  commenced,  but  i 
by  perils  of  the  sea,  have  been,  whilst  upon  her  voyage,  J 
duced  to  such  a  state  as  to  be  unseaworthy  when  the  i 
attached;  and  it  is  said  that  to  apply  the  rule  of  implc^ 
warranty  to  such  a  case  would  be  an  extension  of  cX> 
rule  as  to  the  warranty,  which  is  satisfied  if  the  vess^ 
was  seaworthy  at  the  commencement  of  the  voyage  upo/^ 
which  she  was  engaged  at  the  time  the  risk  attached. 
In  HolUngworth  v.  Brodrick  (A)  the  defendant  contended 
that  upon  a  time  policy  the  assured  were  bound  to  keep 
the  vessel  seaworthy  during  the  whole  period  of  the 
insurance ;  but  the  Court  was  of  opinion  that  the  war- 
ranty was  fulfilled  if  the  ship  was  seaworthy  at  the  com- 

(a)  No  reference  appears  to  have  been  made  directly  to  Emerigam  in 
the  argument 

(b)  1  A.if  E.  40. 
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Volume  xy/.       Martin,  for  the  plaintiffs.     This  case  raises  a  new 

'_ question.   The  Court  of  Exchequer  avoided  deciding  it  in 

Small        Dixony.  Sadler  (a);  and  TindalC.  J.  did  not  pronounce 
Gibson.       upon  it  when  delivering  judgment  in  Sculler  v.  Dixon(b), 
The  underwriter's  contract  is  a  special  one^  often  under 
seal^  and  must  be  judged  of  fi'om  its  contents.    It  is  true 
that  seaworthiness  as  a  condition  precedent  is  not  ex- 
pressly mentioned  in  it:  but  that  condition  has  always 
been  understood.     The  Court  is  now  asked  to  introduce 
a  new  warranty.     A  time  policy  is  effected  only  for  a 
year.     It  is  here  contended  that  an  owner  who  applies, 
during  the  year,  to  the  same  underwriter  to  renew  the 
policy  warrants  that  the  ship  shall  be  seaworthy  on  the 
day  when  the  new  term  is  to  commence.     It  may  be 
that  she  has,  during  the  first  year,  received  a  serious 
damage,  and  put  into  a  distant  port  to  repair,  and  is  there 
for  the  purpose  of  repair  when  the  new  risk  attaches. 
She  is  completely  repaired,  and  goes  another  voyage, 
and  is  lost.     A  policy  at  and  from  the  port  would  be 
valid  under  these  circumstances ;  but  it  is  argued  that  a 
time  policy  would  be  vitiated,  because,  at  the  moment 
when  it  came  into  operation,  the  ship  was  not  seaworthy 
in  the  sense  of  being  fit  to  go  to  sea.     For,  inasmuch  as 
a  time  policy  applies  to  any  possible  adventure,  the  ob- 
jection could  not  be  answered  by  saying  that  a  ship^ 
might  be  seaworthy  for  one  voyage  or  purpose  when  not::: 
seaworthy  for  another:  the  contract  itself  does  not  affordJ 
any  measure  of  seaworthiness.     The  Court  cannot  addJ 
any  term  to  the  contract  of  an  underwTiter,  at  least  without^ 
the  clear  sanction  of  authorities ;  and,  if  authority  couldJ 
be  dispensed  with,  there  is  no  ground  of  reason  or  good  - 

(a)  5  Af.  ^  W:  405.  (6)  8  iH.  ^  IT.  896. 
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Small        merely  that  she  was  unfit  to  go  to  sea.     [Parke  B. 

Gibson.  jg  stated  that  the  ship  was  not  seaworthy  at  the  tim 
referred  to,  "but,  on  the  contrary  thereof,  was  whfJ 
unseaworthy :"  that  is  the  gist  of  the  plea.]  Thin 
different  periods  are  referred  to  by  the  plea;  the  makii 
of  the  policy,  the  attaching  of  the  risk,  and  the  lost 
there  might  be  a  different  seaworthiness  at  each.  \Par. 
B.  The  periods  are  in  reality  only  two ;  the  making 
the  policy  and  the  commencement  of  the  risk.] 

J.  P.  IVildey  contra.  The  general  rule  of  marine  i: 
surance  is,  that  the  assured  is  not  called  upon  to  acquai 
the  underwriters  with  the  history  and  state  of  the  sh 
down  to  the  commencement  of  the  risk ;  for  they  a 
virtually  indemnified  against  any  circumstances,  wheth 
disclosed  or  not,  which  may  render  the  ship  not  a  prop 
object  of  insurance ;  Haywood  v.  Badgers  (a).  Therefb 
the  knowledge  of  circumstances  by  the  assured,  or  I 
want  of  knowledge,  at  the  commencement  of  the  ris 
cannot  affect  his  position  with  regard  to  the  iiisurei 
and  affords  no  argument  against  making  the  impli< 
warranty  of  seaworthiness  run  from  the  day  on  whi( 
the  new  insurance  attaches.  Nor  is  there  any  grour 
for  distinguishing  a  time  policy  in  this  respect  fro 
a  voyage  policy.  It  is  not  clear  whether  the  plainti 
contend  that  the  warranties  in  those  cases  run  from  difl 
rent  periods,  or  that  in  the  case  of  a  time  policy  no  wc 
ranty  arises.  [Alderson  B.  May  not  the  warranty  the 
.   be  that  the  ship  shall  be  seaworthy  at  the  commeneeme 

i,a)  AEoMtybSO,  597,8. 
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person  insured."  [Alderson  B.  The  words  there  impl 
that  the  assured  has  the  power  of  knowing.]  In  man 
cases  that  would  be  impossible.  A  contract  of  insuranc 
then,  considered  without  reference  to  knowledge,  ac 
without  laying  stress  on  particular  words,  must  ^ 
taken,  in  the  case  of  a  time  policy  as  well  as  in  othe 
to  assume  that  the  vessel,  when  the  risk  begins,  is  sc 
worthy,  not  necessarily  in  the  sense  of  being  fit  for  b« 
but  for  the  purpose  of  encountering  such  perils  as  she 
likely,  at  that  moment,  to  encounter ;  as,  of  being  cm 
tured,  of  being  blown  over  in  harbour,  of  being  injax 
in  dock.  The  law  is  thus  laid  down,  with  reference 
policies  in  general  and  to  time  policies,  in  Mr.  Amawi 
Treatise  on  the  Law  of  Marine  Insurance,  voL  1.  pp.  652^ 
667—674.  part  2.  c.  4.  In  pp.  671, 2,  the  ''degrees 
seaworthiness"  requisite  in  particular  situations  are  <3 
cussed.  The  warranty  is  not  that  the  ship,  at  t 
moment  of  commencing  the  risk,  is  in  actual  safety ;  b 
that,  if  she  is  actually  in  peril,  she  is  as  well  fitted 
encounter  it  as  a  ship  ordinarily  can  be.  [Parke  B.  A 
if  she  was  driving  to  leeward  towards  a  rock,  but  ^ 
in  perfectly  sound  condition;  or  if  a  fire-ship  we 3 
within  a  few  feet  of  her.]  That  state  of  things, 
shewn,  would  not  prejudice  the  insurance.  In  Small  ^ 
Nairn  (a  case  of  policy  on  this  very  ship)  there  was 
proviso  in  terms  that  the  ship  was  seaworthy  at  the  tini' 
of  beginning  the  risk.  [Parke  B.  If  a  question  ma; 
possibly  arise,  it  may  be  prudent  to  stop  it  out  by 
contract.] 

fVilde  then  reviewed  the  authorities  cited  in  tl 
Queen's  Bench  on  the  subjects  of  knowledge  and  of  sei 
worthiness.  The  report  of  the  argument  in  this  case  ; 
Q.  B.  (ante),  and  the  judgment  of  the  Court  of  Exch 
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qoer  Chamber  (post),  make  any  further  detail  on  this  part   Quetn*i  Bench. 
of  the  aigument  unnecessary.    He  mentioned,  in  addition  . 
to  the  authorities  before  cited,  the  opinion  of  Lord  Uldon 
m   Watson  v.   Clark  (a).      {AMerson  B.     That  was  a 
Scotch  appeaL     Lord  Eldon  was  there  a  judge  of  fact  as 
^well  as  law.     Talfourd  J.     He  was  not  stating  a  pre- 
sumption of  law,  but  a  conclusion  of  fact  from  evidence.] 
In  the  argument  below,  counsel  was  obliged  to  contend 
that  there  was  no  warranty  of  seaworthiness  at  all  on  a 
time  policy;  though  the  same  position,  if  correct,  would 
apply  equally  to  a  policy  **  at  and  from."    It  was  said 
that,  if  the  warranty  of  seaworthiness  arose  whenever  the 
vUik  commenced,  it  might  attach  though  the  ship  were 
^ihoot  sails,  or  anchor,  or  tackle,  or  stores.     But  in  any 
of  these  cases  the  ship  might  be  seaworthy  or  otherwise 
^8  to  particular  dangers  and  injuries  which  the  insurers 
^^  bonnd  to  indemnify  from,  though  she  were  not  in  a 
atste  to  keep  the  sea :  this  is  shewn  by  the  facts  which 
appeared  in  Bishop  v.  Pentland  (A),  Carruthers  v.  Sj/de- 
^<tham{c\  Phillips  v.  Barber  (d),  Wedderbum  v.  Bell{e\ 
^^k  Y.   The  Royal  Exchange  Assurance  Company  {f\ 
lAwrence  v.  Aberdein  (y)  (which  last  case  in  particular  ex- 
pWns  the  term  "  peril  of  the  sea"),  Fletcher  v.  InylisQi), 
Porbei  V.  Wilson  (i),  Hibhert  v.  Martin  {k)  (where  Lord 
^nborouyh  said  "it  is  quite  sufficient  if  the  state  of 
"^  ship  be  commensurate  to  her  then  risk"),  and  Annen 
"^^  Woodman  {Ty 
I^any  hardship  results  from  the  state  of  law  now  con- 

(«)  1  Dow,  336.  344.  (6)  7  B,6i  C.  219. 

(0  ilH.^S.  77.  (d)  6  ^.  ^  Aid,  161. 

W  1  Campb  1.  (/)  2  JS.  6s  Aid,  73. 

^)  5  ^.  ^  Aid,  107.  {h)2B.Sf  Aid.  315. 

^'^  ^  Park  Ins.  472.  (A)   1  Park  Ins.  473. 


Taunt.  299. 
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tended  for,  a  party  may  either  not  insure  for  time, 
take  an  express  admission  that  the  ship  is  seaworthy 
the  commencement  of  the  risk. 

As  to  the  plea^  the  form  is  that  which  has  usually  b< 
adopted,  and  is  substantially  good. 


Martifiy  in  reply.  There  could  be  no  common  fom 
this  plea  before  the  New  rules :  the  chartered  compai 
would  use  their  statutory  form ;  and  other  insurers  wo 
plead  Non  assumpsit  As  to  the  other  point  (a): 
plea  here  cannot  be  taken  to  mean  that  the  ship  ^ 
being  refitted  or  repaired  in  a  dock,  and  was  not  in  a 
state  to  be  there.  The  law,  as  laid  down  by  Parhe  B. 
Dixon  "v.  Sadler  {b)y  is:  "In  the  case  of  an  insurance 

<a)  Martin  here  noticed  the  report  of  a  Committee  of  the  H< 
of  Commons  in  1747,  stated  in  2  Magens  347  &  seq.,  recommew 
**  heads  of  a  bill  *'  for  regulating  Marine  Insurance.  By  one  of  t 
'*  resolutions  **  (which  were  **  agreed  to  by  the  House  *'),  an  enacts 
was  suggested,  **  That  in  all  assurances,  where  the  assured,  or 
broker  or  agent  employed  by  the  assured  to  make  any  assurance,  i 
give  information  or  intelligence  to  the  assurer,  shall  undertake  or  war 
any  fact  or  circumstance  relative  to  the  ship,  merchandize,  or  ve^ 
assured,  which  may  materially  affect  the  terms  of  the  assurance,  i 
information,  intelligence,  undertaking,  warranty,  shall  be  inserted  in 
assurance  before  the  underwriting  or  execution  thereof;  and  no  evid< 
shall  be  admitted  to  prove  that  any  information,  intelligence,  nndertal 
or  warranty  was  given  or  made,  except  what  is  inserted  in  the  assuranr 
aforesaid  ;  but  this  shall  not  be  construed  to  extend  to  hinder  the  ass 
from  giving  evidence  to  prove  that  the  information,  intelligence,  uo 
taking  or  warranty  aforesaid,  was  known  to  be  false  at  the  time  of  ma.' 
thereof,  or  that  some  material  information  or  intelligence,  was  kwm 
the  assured,  and  concealed  from  the  assurer  at  the  time  of  making 
assurance;  and  all  assurances  which  have  no  such  information,  ml 
gence,  undertaking  or  warranty  inserted  in  the  assurance,  shall  be  dec 
and  taken  as  if  no  such  information,  intelligence,  undertaking  or  warr 
had  ever  been  given  or  made.**  P.  350.  But  the  act  was  poetponed, 
never  passed.  [Mauh  J.  Probably,  as  far  as  this  clause  is  conoer 
because  as  much  of  it  as  is  of  any  worth  was  law  already.] 

(h)  5  M  8^  jr.  414. 
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not  necessarily  apply  to  the  case  of  a  ship  insured  foe 
term  commencing  after  she  may  have  left  her  port.  1^ 
also^  the  doctrine  laid  down  in  Haywood  v.  RodffersQ 
may  be  wholly  inapplicable  to  the  case  of  a  ship  whi 
has  been  out  a  year.  Cases,  like  OUver  v.  Cowley  Q 
where  the  ship  was  insured  for  a  voyage,  and  was  m 
seaworthy  for  that  voyage,  cannot  assist  in  decidi 
the  present  question.  In  Parmeter  v.  Cousins  (c),  wl» 
was  the  case  of  a  ship  insured  **  at  and  from  "  a  por€ 
did  not  appear  that  the  vessel  arrived  at  the  port  in  sc: 
a  condition  as  even  to  answer  the  description  of  a  sli 
The  case  is  noticed,  with  others,  in  1  Amauld  an  h^ 
ranee,  443. 

It  may  be,  as  was  suggested  from  the  Bench,  thai 
time  policy  implies  a  warranty  at  the  commencemc 
of  each  voyage  in  succession  which  the  ship  undertak 
during  the  term.  \_Alderson  B.  Unless  it  is  so,  tl 
undertaking  must  be  that  the  ship  is  qualified  at  first  f 
the  whole  set  of  voyages,  or  else  to  keep  the  sea  for 
twelvemonth.]  It  is  enough  to  maintain  that  the  waJ 
ranty  of  seaworthiness  is  not  more  extensive  in  a  tim 
policy  than  in  a  policy  on  voyage.  The  plaintifis  her 
are  entitled  to  recover  if  there  be  any  supposition  ex 
eluding  the  necessity  of  the  ship  being  actually  ^'  sea 
worthy"  at  the  time  named  for  commencing  the  risl 
And  there  is  nothing  in  the  authorities,  or  in  the  term 
of  the  policy,  imposing  such  a  necessity.  [Parfe  I 
Unless  the  word  "good"  in  the  description  of  the  shi 
imports  her  being  seaworthy  when  the  risk  commences 
which  my  Brother  Maule  says  was  a  suggestion  of  Ix)i 
Abinyer.     AJderson  B.     "Good"  seems  to  be  a  mei 


(a)  4  East,  598. 
(c)  2  Camp,  235. 


(6)  1  Park  Im.  MO. 
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given  for  the  plaintiff  non  obstante  veredicto,  on  t^^ 

Small         pounds. 

G1B8ON.  First,  that,  in  a  time  policy  in  the  common  form 

this  is,  there  is  no  implied  warranty,  or,  more  propei= 
speaking,  condition,  that  the  ship  was  seaworthy,  or  iiHH 
fit  and  proper  state  according  to  her  then  situation, 

the  commencement  of  the  risk  or  the  first  day  of  the  ter 

which  is  the  same  thing:  and,  secondly,  that,  assumL 
there  was  such  an  implied  condition,  the  plea  was  nev^M 
theless  bad,  because  it  did  not  negative  that  the  stn 
was  in  a  fit  and  proper  state  according  to  her  then  8itv_ 
tion,  but  only  that  she  was  not  seaworthy,  which,  it  ^^^ 
contended,  meant  in  a  fit  state  for  sea  navigation. 

We  do  not  think  there  is  much  difficulty  with  res[>  ^^ 
to  the  latter  question,  which  it  will  be  convenient  to  c^B 
pose  of  first     It  depends  on  the  meaning  of  the  tc  ^ 
**  seaworthy."    If  that  word  means  in  a  state  complet^^ 
fit  for  sea  navigation  at  the  time,  the  plea  is  certaix^ 
bad,  for  it  is  enough  to  satisfy  the  terms  of  the  assume 
implied  condition  that  the  vessel  is  fit  for  navigation  -^ 
at  sea  or  on  a  river,  or  on  the  point  of  setting  sail  or' 
cither,  or  that  she  is  in  such  a  state  of  physical  safety  \t0 
a  port,  preparing  for  a  voyage,  as  to  enable  her  to  be  in 
reasonable  security  till  she  should  be  perfectly  repaired 
and  equipped  for  it ;  and  in  order  to  constitute  a  breach 
of  the  condition  both  these  alternatives  must  be  nega- 
tived. But,  if  the  word  "  seaworthy  "  is  not  to  be  construed 
according  to  its  strict  or  primary  signification  only,  but 
in  a  more  extended  sense  as  including  in  it  a  fitness  for 
present  navigation,  and  that  either  on  a  sea  or  river,  if 
about  to  sail  or  sailing  on  cither,  and  a  condition  of  re- 
pair and  c(iuipmcnt  fit  for  sudi  a  port  if  she  was  then  in 
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of  lawyers  in  England  and  America.  It  was  argued  a 
the  bar  before  us  that  neither  of  these  cases  decided  th< 
latter  point,  that  there  was  a  warranty  of  seaworthines 
at  the  commencement  of  the  term.  And  we  think  they  d 
not.  In  the  first  case  the  plea  was  that,  after  the  tern 
commenced  and  before  the  loss,  the  vessel  became  un 
seaworthy,  and  might  have  been  repaired  at  a  reasonabl 
expense,  and  the  ship  remained  unseaworthy  at  the  tinr 
of  the  loss  ;  and  the  Court  decided  that  plea  to  be  insifl 
ficicnt,  being  of  opinion  that  a  state  of  unseaworthine 
during  the  voyage  could  not  be  a  defence  unless,  at  ^ 
events,  it  was  shewn  to  be  the  cause  of  the  loss; 
indeed  that  would  make  any  difference.  The  case  tZ 
cides  nothing  as  to  there  being  any  implied  warranty 
time  policies  as  a  condition  precedent  to  the  pol^ 
attaching,  or  as  to  the  time  to  which  that  warranty  J 
lates.  The  only  part  of  the  case  bearing  upon  the  {^i 
sent  question  is  a  dictum  of  Mr.  Justice  Patteson,  in  tl 
course  of  his  judgment,  ^Uhat  the  implied  warranty  c 
seaworthiness  is  satisfied  if  the  ship  is  seaworthy  at  tbi 
commencement  of  the  risky"  and  that  he  does  not  "kno\^ 
of  any  distinction  on  account  of  the  risk  being  for  time,*' 
Whether  there  was  any  such  distinction  was  a  question 
quite  foreign  to  that  case :  nor  did  the  case  of  Sadler  v 
Dixon  (a)  settle  that  point ;  on  the  contrary,  the  judg 
ment  of  the  Court  of  Exchequer  expressly  states  th< 
point  to  be  unsettled ;  and  it  decided  merely  that  thi 
implied  warranty  was  at  least  not  more  extensive  thai 
that  in  a  policy  on  a  voyage ;  and  that  if  there  was  n 
contract  for  the  conduct  of  the  crew  in  one  case  ther 
was  none  in  the  other.     In   the  Court  of  Excheque 

(a)  5  M,  ^  JK  405.  Judgment  aflSrmed  in  Ezch.  Ch. ;  SaeUa^  ▼.  2>ijro 
6  Af.  A  r.  895. 
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Looking  at  the  state  of  the  decisions^  therefore,  the; 
do  not  bj  any  means  settle  the  question;  and,  wit! 
respect  to  the  supposed  prevailing  opinion  both  in  En^ 
land  and  America^  we  are  not  aware  that  it  is  as  th 
Court  of  Queen's  Bench  has  supposed.  We  do  m 
know  of  such  a  prevailing  opinion  in  the  professior 
and,  so  far  as  we  can  collect  from  the  text  writers,  ^ 
do  not  find  it  considered  as  a  settled  point  by  then 
Mr.  Amould  in  his  work  on  Insurance  (a)  intimates  h 
notion  that  the  implied  warranty  is  that  the  ship  shoul 
be  seaworthy,  when  she  sails  under  the  policy,  for  tl 
voyage  or  course  of  navigation  on  which  it  is  contemplate 
to  employ  her  during  the  term,  and  what  that  voyage 
is  a  matter  of  evidence.  This  is  not  the  same  propc^itiG 
as  that  the  vessel  must  be  seaworthy  at  the  momei 
that  the  term  commences,  wherever  she  may  be.  M 
PhiUipSy  in  his  Treatise  on  Insurance  (b\  vol.  i.  p.  328 
does  not  appear  to  think  this  is  a  settled  point  in  Americe 
he  refers  to  the  opinion  of  the  American  Chief  Justin 
Shawy  who  says,  whether  the  rule  of  seaworthiness  wom 
apply  where  the  ship  had  been  on  a  long  voyage  was  a  mat  1 
of  doubt,  and,  if  it  did,  it  must  be  understood  with  gr« 
latitude ;  Paddock  v.  Franklin  Insurance  Company  ^ 
We  cannot  help  thinking,  therefore,  that  the  pres^ 
question  is  as  yet  unsettled,  and  that  we  are  still 
liberty  to  consider  what  the  decision  ought  to  be  up 
principle. 

With  respect  to  a  policy  on  a  voyage,  there  is  not  t 
least  question  but  that  there  is  an  implied  warranty 
seaworthiness  at  the  commencement  of  the  risk :  that  i 
at  the  port  where  the  assurance  is  "  at  and  from,"  at  th 


(a)  Sec  vol.  I.  i>.  670. 
(c)   11  Pickering,  211. 


(h)  Sec  p.  134, ante. 
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Volume  XVI.  of  insurance  for  a  voyage  the  warranty  or  condition 
'  made  with  the  assured  that  the  ship  is  seaworthy  at  the 
commencement  of  the  risk  appears  to  be  implied  from 
the  very  nature  of  the  contract,  which  rests  on  the  sup- 
position that  its  basis  is  the  seaworthiness  of  the  vessel  at 
that  time.  So  other  conditions  are  equally  implied,  such 
as  not  to  deviate  from  the  usual  course  of  the  voyage  (a), 
to  commence  it  in  a  reasonable  time  (&),  to  disclose  all 
material  circumstances  (c) ;  and  the  non-performance  of 
these  conditions  avoids  the  policy,  whether  it  arises  from 
fraudulent  motives  or  not.  The  contract  of  insurance  is, 
in  case  of  a  voyage,  that  the  owner  of  the  ship  which  is 
reasonably  capable  of  performing  the  voyage  (d)  shall  be 
indemnified  against  certain  contingencies  in  the  course 
of  it;  and  if  the  consideration  fails  the  obligation  fails: 
and  the  principle  is  no  doubt  most  important  for  the 
preservation  of  human  life  and  the  benefit  of  commerce, 
as  otherwise  the  tendency  of  insurance  would  be  to 
render  those  whom  the  policy  protected  careless  about 
the  safety  of  the  ship  and  the  crew  (e).  This  condition 
is  highly  reasonable  in  the  case  of  a  voyage  when  the 
assured  knows  the  situation  of  his  ship  and  is  capable  by 
himself  or  his  agent  of  performing  the  condition  by  put- 
ting the  ship  into  a  state  of  proper  repair  and  fitness  for 
the  voyage :  and  it  is  very  salutary;  for  it  imposes  on 
him  the  obUgation  to  take  care  to  the  utmost  of  his 
power  to  put  the  vessel  in  every  respect  into  a  seaworthy 
state.     This  proposition   is  very  clear;  and  it  is  un- 

(a)  FhilKps  on  Inturanee,  Tol.  I.  p.  306,  c.  8,  8.  1. 

(b)  Mottntv,  Larkint,  8  ^in^.  108. 

(c)  See  DueroH  Instarance  {Lecture  13). 

(d)  Per  Lawrence  J.  in  Christie  v.  Seeretan,  8  7.  i2.  198. 

(e)  Lord  Eldon  in  Douglae  v.  ScougaB,  4  Dow,  276 ;  Lord  RedeMdak  m 
Wilkiev,  Geddee,  3  Dow,  57.  60. 
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'___  or  bis  agents  to  put  the  vessel  into  a  seaworthy  sta 

**^^^  when  the  policy  attaches.  It  is  very  reasonable  to  hoi 
Gibson.  ^Jj^j.  Jj^  ^^^^  latter  case  the  assured  warrants  tbe  seawo 
tbiness  of  the  ship,  which  he  is  presumed  to  be  capab 
of  securing:  in  tbe  former  case  it  is  unreasonable 
make  him  responsible  under  all  circumstances  for  tl 
seaworthiness  of  the  ship,  which  under  many  circuc 
stances  he  could  not  possibly  effect  It  is  a  8tro~ 
argument  against  any  implication  of  a  warranty,  that  t: 
thing  warranted  is  not  within  the  powers  of  the  par 
supposed  to  warrant.  The  two  cases  being  essentia 
different,  it  appears  to  us  that  it  does  not  follow  th: 
because  tbe  rule  of  law  in  the  one  case  is  that  there 
a  warranty  of  seaworthiness  at  the  commencement 
the  risk,  that  being  tbe  commencement  of  tbe  voyage  < 
preparation  for  it,  there  ought  to  be  in  the  other 
warranty  of  seaworthiness  at  the  commencement  of  th 
risk  when  it  is  unconnected  altogether  with  tbe  cotr 
mencement  of  tbe  voyage. 

That  is  sufficient  for  the  determination  of  the  preset 
question ;  for  the  plea  is  founded  on  tbe  sup{)osition  tbi 
there  is  by  law  a  warranty  of  seaworthiness  under  allci. 
cumstances  on  the  first  day  of  tbe  term  or  at  tbe  date  < 
the  policy.  We  think,  for  the  reasons  now  given,  tb; 
there  is  none  at  the  commencement  of  tbe  term  wherev< 
tbe  ship  may  be;  and  the  same  reason  applies  to  tl 
supposed  warranty  at  the  date  of  the  policy :  indeed,  \ 
this  policy  is  "  lost  or  not  lost,"  the  latter  is  out  of  tl 
question.  We  are  far  from  saying  that  there  is  no  wa 
ranty  of  seaworthiness  at  all ;  so  to  hold  would  be  to  !• 
in  the  mischief  which  the  law  provides  against  by  tl 
implied  warranty  in  u  voyage  policy :  or  that  there 
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VoUmeXVL    on  a  vessel  knowing  that  she  was  on  a  voyaee  e 
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m  an  unseawortbj  state  at  the   commencemen 

the  policy  would  be  void,  because  that  would  1 

cealment  of  material  facts  and  a  breach  of  the 

condition  on  which  all  policies  are  effected,     'i 

question  arises  in  the  present  case.     It  is  also  f 

observed  that,  quite  independently  of  any  questic 

implied  warranty,  the  ship  insured  by  a  time  poIi< 

exist  as  a  ship  at  the  commencement  of  the  term  ; 

indemnity  is  only  against  accidents  that  happen  £ 

We  are  of  opinion  that  the  plea  in  this  case 
in  substance,  and  that  the  plaintiffs  are  enti 
judgment  Non  obstante  veredicto.  Therefore  w 
the  judgment  of  the  Queen's  Bench  must  be  re 
and  that  judgment  given  by  this  Court. 

Judgment  reversed. 

Judgment  for  plaintifis,  non  obstante  veredicto 

(a)  An  appeal  to  the  House  of  Lords  in  this  case  is  still  de] 
Trinity  vacation,  1852. 


J^y. ,,  IN  THE  EXCHEQUER  CHAMBEI 

December  Sd.  ^ 

(Error  from  the  Queen's  Bench.) 
BoNAKER,  Clerk,  against  Evans. 

Under  sut.        "P  RROR  from  the   Court  of  Queen's  Bench, 
1  &  2  Vict,        Xj  ,  .„     ^  .  * 

c.  106.,  a  writ  bill  of  exceptions. 

of  sequestra- 
tion issued 

from  the  Consistory  Court  of  the  diocese  of  ff. ,  reciting  that  the  Bishop  ha 
a  monition,  ordering  the  vicar  of  the  vicarage  of  C.»  within  the  diocese,  to  r 
his  benefice,  that  the  monition  was  served  on  the  vicar,  and  he  returned  that  he  I 
commenced  residence  in  consequence  of  this  monition :  that  it  had  been  ofiBcially 
to  the  Bishop  that  the  vicar  haid  so  commenced  residence,  but  had  not  continued  t 
and  had  not  been  present  at  his  vicarage  house  four  months  on  the  whole  in  the  year  f 
the  monition ;  that  the  Bishop  thereupon,  by  a  subsequent  order,  ordered  him  to  pp 
and  reside  on  the  benefice  within  thirty  days  ;  which  order  had  not  been  complied  wi 
the  Buhop  had  therefore  directed  the  Court  to  sequester  the  profits  until  the  ordei 
have  been  complied  with,  or  satisfactory  reason  for  non-compliance  shewn  to  Uie 
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The  declaration  was  in  debt  for  money  had  and 
received;  to  which  the  defendant  pleaded  Nunquam 
indebitatus:  whereupon  issue  was  joined.  The  cause  was 
tried  before  Erie  J.,  at  the  sittings  in  Westminster  after 
-BHary  term,  1850.  The  bill  of  exceptions,  so  far  as  it 
^«  material  to  the  present  report,  stated  as  follows. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  gave 

mo  evidence  that  the  parish  of  Church  Honeyhoume  is  in 

the  county  and  diocese  of  Worcester.    That  the  benefice 

*«  a  vicarage.    That,  on  6th  May  1817,  the  plaintiff  was 

oolj  i^nij  canonically  instituted  in  and  to  the  vicarage  of 

^he  said  parish  and  parish  church,  and  invested  by  the 

-Bishop  of  Worcester  with,  and  inducted  into,  all  and 

**^gular  the  rights,  &c.  thereunto  belonging ;  and  that 

*^^   continued  thenceforth  to  be  and  was  vicar  of  the 

^^*d  vicarage  and  parish  church,  until  and  at  the  time 

^*^  the  commencement  of  this  suit,  if  the  wTit  of  seques- 

*^^^tion  hereinafter  mentioned  be  void.     That,  as  such 

"^icar,  he  was,  during  all  the  time  aforesaid,  duly  invested 

"^ith  all  and  singular  the  rights  belonging  to  the  vicarage, 

^^d,  as  of  right,  during  all  the  time  aforesaid,  entitled  to 

^1  the  tithes,  profits,  &c.  of  the  parish.     That,  on  21st 

^l^^reupon  the  Court  sequestered  the  profits,  until  &c.  (as  before),  directing  the  sequestrator 
^  coUect  them  and  out  of  the  same  to  cause  the  cure  to  be  duly  served,  and  to  account  for 
«»«  residue  &c. 

The  sequestrator  having  taken  the  profits  accordingly,  an  action  of  debt  for  money  had 
*°d  received  was  brought  against  him  by  the  vicar.  It  appeared  at  the  trial  that  the  scques- 
^lion  had  issued  without  notice  to  the  vicar  to  shew  cause  why  it  should  not  issue.  Held 
"y  the  Court  of  Exchequer  Chamber,  on  error  and  bill  of  exceptions, 

That  such  notice  was  essential  to  the  right  of  the  sequestrator,  although,  after  a  proper 
preliminary  proceeding,  the  judgment  of  the  Bishop  is  final. 

-^nd,  that  a  notice  warning  the  vicar,  after  he  had  made  return  to  the  monition,  that, 
^Wiless  he  resided,  the  sequestration  would  issue,  was  not  such  a  notice  as  was  requisite. 

"^Iso,  that  the  sequestration  could  not  be  considered  as  issuing  under  sect  56",  which 
•^thoriies  the  Bishop  to  sequester  quousque  without  further  monition  or  order,  when  the 
^*^^»  tfter  being  ordered  to  reside,  begins  to  reside,  but,  before  the  expiration  of  twelve 
"^^Ji)*'  thereafter,  wilfully  absentR  himself  for  one  month.     And 

|**at the  action  of  debt  was  well  brought. 
^  ^  advisable  that  the  sequestration  in  such  a  case  should  recite  the  delinquency  and  the 
^^^'a  adjudication  thereon ;  and  that  the  previous  monition  be  preceded  by  a  summons  to 
"^  <i»u«c  why  it  should  not  issue. 

M   2 
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June  1843,  plaintiiF  was  duly  licensed  by  the  prese 
Bishop  to  be  absent  from  hb  said  benefice  until  31 
December  1843,  and  to  reside  at  Evesham^  distant  abo 
five  miles  fix)m  the  church  of  Church  Honeybawn 
That,  since  the  last  mentioned  license  expired,  plunl 
has  had  no  other  license  granted  to  him  for  non-resident 
or  to  live  out  of  the  vicarage  house.  That  plaintiff  1 
for  some  years  resided,  and  does  still,  reside  with  1 
family  at  Evesham.  That,  on  5  th  November  184 
the  present  Bishop  of  Worcester  caused  to  be  issue 
under  his  hand  and  seal,  the  following  monition,  wfai 
was  duly  served  upon  the  plaintiff. 

"  Htmry^  by  Divine  pennission.  Lord  Bishop  of  Worctiter,  to  WUh 
BaUwin  Bonaker,  clerk,  vicar**  &c.  **  of  Church  Bonepboume,  in  the  oo« 
and  our  diocese  of  WoreeMter,  greeting.  Whereas  it  appears  to  tis  t 
you,  the  said  If.  B.  B.,  being  a  spiritual  person  holding  a  benefice^  to 
the  said  vicarage**  &c.,  **  not  having  a  license  to  reside  elsewhere  than 
the  house  of  residence  belonging  to  your  said  benefice,  nor  having  any  Icj 
cause  of  exemption  from  your  residence,  do  not  sufficiently,  acoordiog 
the  true  meaning  and  intent  of  an  Act**  &c.  (1  &  2  Pict,  c.  106  (a] 
**  reside  un  your  said  benefice :  We  do,  therefore,  under  and  by  virtiM 
the  power  and  provisions  of  the  said  Act  of  Parliament,  monish  and  reqi 
you,  the  said  W,  B.  B.,  forthwith  to  proceed  to,  and  reside  on*  y 
said  benefice  of  C.  H.,  and  to  perform  the  duties  thereof,  and  to  maki 
return  to  this  monition  within  fifty  days  after  the  issuing  of  this  our  montt 
on  this  day  issued.  Given  under  our  hand  and  episcopal  seal  **  &c.  ( 
A'oremfter  I846),&c. 

That,  on  19th  December  1846,  the  plaintiff,  in  ol 
dience  to  the  said  monition,  began  to  reside  in  the  » 
vicarage  house;  and,  on  22nd  December  1846,  he  ma 
and  transmitted  to  the  present  Bishop  the  foUowi 
return  to  the  said  monition. 

"  To  the  Right  Reverend'*  &c.  "  I  W,  B.  B,,  vicar  of  C.  -HI,  in 
diocese*'  &c^  "  as  by  this  my  affidavit,  solemnly  declare  that,  on  Saimr* 

(a)  "To  abridge  the  holding  of  benefices  in  plurality,  and  to  make  be 
provision  for  the  residence  of  the  clergy.*' 
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That,  on  14th  December  1847,  the  present  Bia 
_  caused  to  be  issued,  under  his  hand  and  seal,  and  sei 
on  plaintiff,  the  following  order  to  reside. 

-  i7«iry,"  &C.  "  to  the  Reverend  W,  B.  B„  clerk,  vicar"  &c.  «  Wl 
as,  by  our  monition,  given  under  our  hand  and  episcopal  seal,  bei 
date  **  &c.  (5th  November  1846),  "  wo  did,  under  and  by  virtue  ol 
powers  and  provisions  of  an  Act**  (1  &  2  Fid,  c.  106.)f  "  monish 
require  you,  the  said  W.  B.  B.,  forthwith  to  proceed  to  and  reside  on 
said  benefice  of  C.  H,,  and  to  perform  the  duties  thereof,  and  to  ma 
return  to  such  our  monition  within  fifty  days  after  the  issuing  of  that 
monition  on  that  day  issued :  and  whereas  the  said  monition  was,  on' 
(6th  November  1 846), "  personally  served  upon  you,  by  shewing  the  said 
ginal  monition  to  you,  and  leaving  with  you  a  true  copy  thereof,  as  ap| 
by  the  certificate  endorsed  thereon,  and  an  affidavit  therewith  filed : 
whereas,  by  an  a£Bdavit  or  return  to  our  said  monition,  transmitted  by 
to  us,  bearing  date  the  22nd  day  of  December  1846,  you  solemnly  deol 
that  you  took  possession  of,  and  commenced  residence  in,  yonr  said  vict! 
house  at  C  H,  on  Saturday  the  19th  day  of  December  1846,  in  oo 
quence  of  our  monition  served  upon  you  as  aforesaid :  And  whereas  it 
been  officially  reported  to  us  that,  in  obedience  to  such  our  monitioa, 
did  begin  to  reside  upon  your  said  benefice  of  C.  H.  on  the  said  19th 
of  December  1 846,  but  that,  since  that  time,  you  have  not  continuei 
reside  thereon,  but  have,  for  the  most  part,  absented  yourself  thereft 
and  that  the  several  times  of  your  being  present  at  yonr  vicarage  lu 
since  the  said  1 9th  day  o{  December  1846,  when  accounted  for  toget 
have  not  amounted  to  four  months  in  the  whole  :  Now  we  do  hereby,  in 
and  by  virtue  of  the  said  before  mentioned  Act  of  Parliament,  order 
require  you,  the  said  W,  B,  B,,  to  proceed  to  and  reside  on  your : 
benefice  of  C,  H,,  within  thirty  days  after  the  service  hereof  upon  3 
Given**  &c.  (14th  December  1847). 

That,  on  3d  February  1848,  the  Bishop  caused  to 
issued  and  served  on  the  plaintiff  the  following  writ 
sequestration,  under  the  seal  of  the  Consistory  Court 
the  said  diocese. 


"Joseph  Phittimore,  LLD.,  Vicar  General  in  Spuituals  of  the  Ri 
Revd.**  &c.  "  Henry,"'  &c.  "Lord  Bishop  of  Worceeter,  and  Prind 
Official  of  his  Consistory  Court,  there  lawfully  appointed.  To  our  belov 
&c  Charles  Evans,  of  **  the  College  Yard,  in  the  city  of  WorctaUr,  G 
tleman,  greeting.     Whereas  the  said  Lord  Bishop  of  Worcester  did,  nn 
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^  *>r  virtue  of  the  power  and  profitioni  of  an  Act"  Ac,  "  on  the  6th  day    q,j«„».  Bench. 
^'^^^^tt^r  A.D.  1846,  iaaue  a  monition,  under  his  hand  and  seal,  dated"  J  850. 

*«•  C«MBe  day),  "to  the  Rererend  IT.  B,  B.  clerk,  vicar"  Ac.,  "in  the  

««ntj«fte.,  "and  within  the  diocese"  Ac      (The  writ  then  recited       ^^^^^ 

tbe  mcoitioii  of  5th  Noptmber  1846.)  :  *<  And  the  said  monition  was,  on  the         Evanb. 

^  day  of  November^  a.d.  1846,  personally  servedon  the  said  W,  B.  B„  by 

*«*ii^j"  Ac., "  and  leaTing*'&c, "  as  appears"  &c  :  "  And  whefeas  the  said 

^-  ^.i^.^by  his  affidavit  or  return  to  the  said  monition,  transmitted  by  him 

to  tlie  said  Lord  Bishop  of  fforceater,  bearing  date  the  22d  day  of  Decern- 

^  1846,  solemnly  declared  that  he  took  possession  of,  and  commenced 

'"'^■•ituee  in,  his  vicarage  house  at  C.  /T.  on  Saturday  the   19th  day  of 

'^^^^i^tmier  1846,  in  consequence  of  the  said  monition  served  upon  him  as 

■"*tuiaid;  And  whereas,  it  having  been  o£Bcialty  reported  to  the  said 

^^*ril  Bishop  of  Woreetter  that,  in  obedience  to  the  said  monition,  the  said 

^*  '^.  B.  did  begin  to  reside  upon  his  said  benefice  of  C,  H,  on  the  said 

Idtli  ^j  of  Deetmher  1846,  but  that,  since  that  time,  he  had  not  continued 

^  v^mide  tiiereon,  but  had,  for  the  most  part,  absented  himself  therefrom ; 

^''^  'tint  the  several  times  of  his  being  present  at  his  vicarage  house  sinee 

^'^  ««id  19th  day  of  Decemher  1846,  when  accounted  for  together,  had  not 

^'^'^Oated  to  four  months  in  the  whole,  the  said  Lord  Bishop  of  Worcester, 


^'^^r  the  time  specified  on  the  said  monition  for  the  return  thereof,  to  wit  on 

^*^  ^  4th  day  of  December  A.D.  1847,  by  his  order,  under  his  hand  and  seal, 

"^^^ringdate**  Ac  (same  day),  "after  reciting  the  said  monition  and  the  said 

''ice  thereof,  and  the  affidavit  or  return  made  thereto  by  the  said  fP.  B,  B„ 

cf  his  having  begun  to  reside  upon  his  said  benefice  of  C.  H.,  and  of 

^    baving  absented  himself  therefrom,  did,  under  and  by  virtue  of  the 

^^ore  mentioned  Act  of  Parliament,  order  and  require  the  said  W,  B,  B. 

Pi'oceed  to  and  reside  upon  his  said  vicarage  or  benefice  of  C.  H.  within 

^*^rty  days  after  the  service  thereof:    And  whereas,  on  the  16th  day  of 

teenier  A.D.  1847,  the  said  order  was  personally  served  upon  the  said 

•  -fi.  B,  by  then  shewing"  &c.  and  "  leaving"  &c. ;  "  and  such  order  has  not 

^^^n  complied  with  by  the  said  W.  B.  B. :  And  whereas,  by  reason  of  the 

^""^xtiises,  it  is  lawful  for  the  said  Lord  Bishop  to  sequester  the  profits  of 

^^  said  benefice  until  such  order  shall  be  complied  with,  or  such  sufiBcient 

*^*scngfor  non-compliance  therewith  as  shall  be  deemed  satisfactory  by 

**^  said  Lord  Bishop  of  the  said  diocese  for  the  time  being  shall  be  stated 

**^<i  proved,  as  in  and  by  the  same  Act  is  in  that  behalf  mentioned  and 

P»*ovided :  And  whereas  the  said  Lord  Bishop  hath  accordingly  directed 

^*  to  isguc  a  sequestration,  limited  as  aforesaid,  of  the  said  profits :  We, 

^"^ore,  in  obedience  to  the  directions  of  the  said  Lord  Bishop,  do,  by 

^**  presents,  sequester  the  profits  of  the  said  benefice  or  vicarage  of 

•  -&.,  until  the  order  aforesaid  be  complied  with,  or  such  reasons   as 

^^^'^'^d  for  non-compliance  therewith  be  stated  and  proved  as  aforesaid ; 

^  do  make  and  appoint  you,  the  said  Charles   Evans,  our  sequestrator 
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thereof,  during  our  pleasure  only  ;  giving  and  granting  unto  yoa  ov  (bU 
power  and  authority  to  art  in  the  said  sequestration,  and  hy  yirtne  thereof 
to  collect**  &c. :  Power  was  then  given  to  the  sequestrator  to  collect,  lety 
&c.  all  and  singular  the  profits  of  the  vicarage,  &c.,  and  the  same,  so  col- 
lected, &c,  to  expose  to  sale  and  sell,  or  otherwise  to  make  the  best  com- 
position &c. ;  and,  by  and  out  of  the  said  profits,  to  cause  the  cure  to  be  duly 
served,  and  all  other  duties  and  charges  incumbent  on  the  said  church  to 
be  duly  homo,  performed  &c. ;  provided  that  the  sequestrator  should  ren- 
der to  the  Bishop,  or  his 'successors  &c.,  or  to  the  OflBdal  Principal,  or 
other  competent  Judge  &c. ,  as  of^en  as  he  the  sequestrator  should  be  law- 
fully required,  a  just  account  of  the  said  profits,  and  of  his  disbnnements 
and  other  transactions  under  the  sequestration  ;  **  and  such  sum  and  sods 
of  money  as  shall  upon  such  account  remain  in  your  hands  (such  acoocmt 
being  first  examined  and  allowed**  &c. )  *'  do  apply  or  pay,  or  cause  to  be 
applied  or  paid,  in  such  manner  as  the  said  Lord  Bishop,  or  his  •uocessori 
for  the  time  being,  shall  direct  or  appoint  by  any  order  or  orders  to  be  made 
for  that  purpose  and  under  his  hand,  by  virtue  and  under  the  aathori^  of 
the  said  Act  of  Parliament,  and  filed  as  thereby  required.  In  witnesa" 
&c  (seal  of  the  Court  affixed).     Dated  at  Woreetter,  3d  February  1848. 

That  Charles  Evans,  in  the  said  writ  mentioned^  is 
the  defendant  in  this  action.  That,  in  pursuance  of  his 
said  appointment  as  such  sequestrator,  and  in  obedience 
to  the  said  writ,  he  did  from  time  to  time  collect  and 
receive  into  his  hands,  from  different  parishioners  and 
tithe-payers  of  the  said  parish,  a  large  sum,  in  the  whole 
amounting  to  28i!.  11 5.  1  Id.,  the  same  being  part  of  the 
profits  of  and  belonging  to  the  said  benefice.  That, 
on  3d  July  1849,  that  is  to  say,  while  the  said  sum, 
so  collected  and  received  by  defendant,  remained  in 
his  hands,  and  before  the  commencement  of  this  sui^ 
plaintiff  served  on  defendant  the  following  notice  and 
demand. 


**  Sir  :  I  do  hereby  give  you  notice  that  the  sequestration,  dated  the  dd.K 
day  of  Fthrtuiry  1848,  and  under  or  by  virtue  whereof  you  have,  or  luim^nP 
person  or  persons  on  your  behalf  has  or  have,  illegally  taken  posaessioD  oC^9 
and  now  hold,  all  and  singular  the  profits  of  my  benefice  or  vicarage  and^ 
parish  church  of  C  H,  in  the  diocese  aud  county  of  fforceaUr,  u  totally".  J 
null  and  void.**    The  notice  proceeded  to  demand  ^n  account  of  all  profitb^ 
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Whitehurst,  for  the  plaintiff  in  error  (plaintiff  belc 
insisted  that  the  sequestration  was  void,  inasmucb 
the  plaintiff  had  not  been  called  upon  to  si 
cause  against  its  issuing.  He  proposed  also 
argue  that  the  instrument  of  sequestration  was 
valid  on  the  face  of  it;  but  the  Court  called  on  l^r 
Thesiger^  for  the  defendant  in  error  (defendant  belc 
to  answer  the  first  objection ;  and  he  was  heard  op 
this  point  only.  The  judgment  of  the  Court  sufficient 
shews  the  course  of  argument 

Cur.  adv.  mcft. 

Parke  B.  now  delivered  the  judgment  of  the  Coo 
After  stating  the  facts  from  the  bill  of  exceptions,  1 
Lordship  proceeded  as  follows. 

It  was  conceded,  on  both  sides,  that  it  was  righ 
held,  in  the  case  In  re  Bartktt  (a),  that  the  Bishop 
the  proper  authority  to  decide  whether  there  has  beei 
non-compliance  with  the  order  to  reside,  under  sect 
of  Stat.  1  &  2  Vict  c.  106.  The  same  must  be  said 
the  wilful  absence  of  the  incumbent  for  a  month,  uni 
the  66th  section.  Although,  according  to  the  lettei 
both  sections,  the  fact  itself  of  disobedience  or  absena 
apparently  made  a  condition  precedent  to  the  powei 
sequestration,  it  is  clear  from  the  context  that  the  ad 
dication  of  that  fact  by  the  Bishop  is  all  that  is  requii 
and  that  the  jurisdiction  to  determine  it  is  meant  to 

(a)  3  Exrh.  2fl.     Sec  Ex  parte  Bartktt,  U  Q.  B.  488. 
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Fobme  XV L  bow  firmly  the  Court  adhere  to  that  great  principle 
justice,  that,  in  every  judicial  proceeding,  **  Qui  aliqu 
BoNAKER     statuerit  parte  inaudita  altera,  -^quum  licet  statuerit,  n- 
EvANB.       aequus  fuerit''(a). 

Now  we  all  think  that,  although  one  of  the  objects 
the  proceeding  by  sequestration  may  be  to  enforce  futv 
residence,  another  clearly  is  to  punish  past  delinquent 
Though  it  is  partly  in  the  nature  of  a  distress,  il 
partly  in  the  nature  of  a  penalty.     The  sequestrat: 
operates  as  a  forfeiture  of  part  of  the  profits;  for  tl 
are  first  to  be  applied  to  the  expenses  of  serving 
cure  under  sect  54,  afterwards  to  the  expenses  of 
monition   and  sequestration :  and,  however  short 
time  the  sequestration  is  to  continue,  these  are  tc3 
paid.      But  a   more  important   consequence   is,   tl 
if  the  sequestration  continues  a  year,  by  sect  58 
benefice  is  void.     If  two  sequestrations  are  incurred 
the  space  of  two  years,  it  is  also  void.     The  first  sequ 
tration,  therefore,  is  one  step  towards  the  loss  of  t 
living,  and  certainly  must  be  treated  as  penaL     A 
therefore,  feel  no  difficulty  in  saying  that,  before  it  issue 
the   incumbent  ought    to   have    had    the    opportunil 
afibrded  him  of  refuting  the  charge  of  disobedience 
the  monition  in  one  case,  a  wilful  absence  in  the  oth< 
or  ofiering  a  lawful  excuse  for  either,  unless  the  Act 
Parliament  shews  the  intention  of  the  legislature  d: 
the  Bbhop  should  act  in  such  a  proceeding  ex  pai 
without  hearing  the  person  to  be  punished. 

It  does  not  appear  to  us  that  any  clauses  in  this  A 
of  Parliament,  stat  1  &  2  Vict  c.  106.,  raise  any  in 

(a)  During  the  argument  reference  was  made  to  Kinning  ▼.  Bmekm 
8  Com.  ^.271,  and  Kinning' t  cage,  10  Q.  B.  730.  See  Hammomd  ?.  i 
dy$ke,  \3  Q   B.  869. 
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a  parish  clerk.    But  it  is  essential  that  the  charge  sh 

BoNAKBE      \^  intimated  to  the  supposed  delinquent,  and  iha 
EvANi.       should  have  a  fair  opportunity  of  refuting  it    Does  i 
the   letter  in  question  answer  this  description? 
think  not    It  does  not  purport  to  call  upon  him  to  c 
or  excuse  his  wilful  absence,  or  the  disobedience  of 
monition,  before  or  to  the  Bishop,  or  else  a  sequestra 
would  issue;  but  it  is  written  alio  intuitu,  to  thre; 
him  with  a  sequestration  unless  he  should  reside, 
do  not  think  that  this  amounts  to  that  hearing  of 
party  accused  which  the  law  requires.     Besides,  : 
did,  the  sequestration  did  not  issue  on  an  adjudica 
by  the  Bishop,  under  the  56th  section,  that  the  plaii 
had  been  guilty  of  wilful  absence ;  for  the  Bishop  iss 
an  order  to  reside,  and  afterwards  sequestrated  for 
obedience  of  that  order. 

We  do  not  say  that  the  proceeding  by  order  wl 
is  not  within  the  terms  of  the  56  th  section  was  an  i 
gal  order:  indeed  we  think  that,  as  this  measure 
clearly  dictated  by  the  Bishop's  desire  not  to  act  han 
against  the  plaintiff,  so  also  hb  Lordship  was  aut 
rized  to  adc^t  it  by  law.     The  Act  of  Parliament  is 
from  being  accurately  or  clearly  worded ;  but  we  tb 
the  Bishop  was  in  this  respect  perfectly  justified, 
then,  when   the   order  was  issued  and  disobeyed, 
should  not  have  proceeded  to  punish  the  disobedie 
by  sequestrating  without  giving  the  plaintiff  a  fair  op] 
tunity  of  being  heard :  and  the  omission  to  do  so,  in 
opinion,  renders  the  subsequent  sequestration  void 
only  in  effect  extended  the  time  for  the  incumbe 
residence,  and  gave  him  a  locus  poenitentiae. 

On  the  ground,  then,  that  this  sequestration  was  v 
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Vohm^XFi.    that  defendant,  contiiTing  to  injure  plaintiff,  in  a 

•  course  concerning  plaintiff,  in  the  presence  and  hearin 
Thompson  q(  divers  &C.,  falsely  and  maliciously  spoke  and  puL-  ^ 
Nye.  lished,  of  and  concerning  plaintiff,  the  false  &c.  wo 
following.  The  words  were  then  set  out,  which  iropuU 
to  plaintiff  the  practice  of  unnatural  crimes,  and, 
addition,  asserted  that  he  had  made  indecent  attempt::^ 
on  the  defendant  and  others.  ^^  By  means  of  the  com^K: 
mitting  of  which  said  grievances  the  plaintiff  hath  beeK^  ^ 
and  is  greatly  injured  in  his  good  name,  credit  an**  -< 
reputation,  and  brought  into  public  scandal,  infamy  an^  -^ 
disgrace,  and  hath  been  and  is  shunned  and  avoided  I 
divers  persons,  and  otherwise  injured.  To  the  plaintiff 
damage"  &c. 

Plea :  Not  Guilty.     Issue  thereon. 

On  the  trial,  before  fVilde  C.  J.,  at  the  Surrey  Spric 
Assizes  1850,  the  speaking  of  the  words  by  the  defenfl 
ant  having  been  proved,  his  counsel  proposed  to  ask 
witness,  in  cross-examination,  whether  he  had  not  he 
from  other  persons  that  the  plaintiff  was  addicted 
practices  of  this  kind.     The  question  was  objected  t 
and  the  Lord  Chief  Justice  ruled  that  it  could  not  1 
put     Verdict  for  plaintiff. 

In  Easter  term  1850,  J.  H.  Parry  obtained  a 
nisi  for  a  new  trial,  on  the  ground  of  this  rejection 
evidence. 

Hawkins  appeared  on  this  day  to  shew  cause :  but  t 
Court  called  on 

J.  H,  Parry i  in  support  of  the  rule.  The  object  of  f 
question  was,  not  to  shew  the  truth  of  the  words  (wt 
could  be  done  only  under  a  plea  of  justification),  bu 
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Volume  XVL    repute.     [Wightman  J.   The  report,  if  proved,  might 

L_  merely  one  set  on  foot  by  the  defendant  himself.]     Tl 

Thompson  ^\^^  b^  ghewn  by  the  plaintiff.  Such  a  topic  might 
^^'*-  doubt  be  fairly  urged  upon  the  jury.  [Coleridge  J.  Yc 
question  was  not  confined  to  reports  prevalent  befc 
the  slander  was  uttered  by  the  defendant  The  questic 
admitted  in  the  Cornish  case  (a)  was  so  put.]  It  has  bee 
said  that  to  call  upon  the  plaintiff  to  meet  this  kind- 
evidence  would  be  a  hardship :  but,  on  the  other  bam 
there  is  a  hardship  in  singling  out  one  person  for  di 
fendant  in  a  case  where  rumours  have  been  general! 
prevalent.  If  the  law  were  once  established,  the  plainti 
would  come  to  the  trial  prepared.  [Patteson  J.  B 
could  not  call  the  evidence  in  the  first  instance ;  and,  i 
answer,  he  could  only  call  persons  to  prove  that  the 
had  not  heard  the  rumours.]  The  hardship  is  n* 
greater  than  in  an  action  for  seduction  or  criminal  coi 
versation,  where  evidence  lowering  the  character 
given  by  the  defendant;  I  Taylor  on  Evidence,  25 
[^Erle  J.  In  such  cases,  I  have  known  many  instanc 
where  specific  acts  were  proved ;  none  where  the  ef 
dence  was  of  general  bad  character.  Coleridge  J. 
recollect  trying  an  action  for  seduction  on  the  Hod 
Circuit,  where  it  was  proved  that  the  plaintiff  kept 
mistress.  Erie  J.  In  such  cases  "character**  meai 
not  reputation,  but  conduct.  Wightman  J.  That  e- 
dence  must  be  confined  to  the  state  of  things  existl 
before  the  cause  of  action.]  Such  a  limitation  was  r 
insisted  upon  on  this  trial :  the  question  was  reject 
absolutely.  The  plaintiff's  counsel  might  have  re-ea 
mined  to  shew  the  time.     Besides,  the  existence  of  t 

(a)  Richardt  y.  Richards,  2  Moo.  ^  Rob,  567. 
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L__   it  generally  is  not  entitled  to  require  the  other  sid 

Thompson  ^q  reduce  its  extent  by  cross-examination.  On  th 
authorities,  I  am  clearly  of  opinion  that  the  questio 
was  here  proposed  in  too  general  a  form,  and  is  liabl 
to  the  objection  explained  by  my  Brother  Pattesm 
whose  example  I  shall  follow  in  abstaining  fix)m  a 
expression  of  opinion  on  the  general  point  I  will  g 
only  so  far  as  to  say  that  I  do  not  wish  it  to  be  suppose 
that  I  am  in  favour  of  allowing  the  question  to  be  pv 
even  in  its  most  limited  form:  my  present  impressio 
is  against  doing  so. 


WiGHTMAN  J.  In  the  course  of  the  argument  I  io 
timated  an  opinion  which  struck  me,  namely,  that  th 
very  report  of  which  the  defendant  proposed  to  give  ev 
dence  might  have  been  occasioned  by  his  own  slande 
The  general  question,  I   think,  appears  to  have  bea 

admitted  only  in  one  case, v.  Moor  (a).     Thi 

case,  however,  was  decided  on  the  authority  of  Earl 
Leicester  v.   Walter  (i),   in  which  it  is  clear  that  t" 
question  was  confined  to  reports  existing  at  the  time 
the  slander.     On  the  general  point  I  give  no  opinion. 


Erle  J.  I  have  no  doubt  that  the  question,  in 
general  form«  was  inadmissible.  It  is  not  necessary 
give  any  opinion  as  to  the  admissibility  of  the  questS- 
in  a  qualified  form :  many  learned  Judges  have  admits 
it ;  but  they  all  acted  on  a  decision  at  nisi  prius,  Ear9 
Leicester  v.  Walter  (b)^  which  it  was  not  worth  the  plaJ 
tifi^s  while  to  question.     But  in  Jones  v.  Stevens  (c)  tl 


(a)  1  Af.  ^  5.  284. 
(c)  11  ZViw,236. 


(6)  2  Caiiip6.  251. 
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dens,  close  of  land,  and  all  other  my  real  estate  wbati 
ever,  situate  and  being  at  Littk  Heath  in  the  parish 
Foleshill  aforesaid,  now  in  the  occupations  of  myself,  t 
said  William  Campion,  George  Whorrally  Samuel  Nor 
Benjamin  Harris,  Isaac  Cowley,  John  Harbome,  Willi 
Horton,  Walter  Horton,  John  Clarke,  Thomas  Clot 
William  Clarke,  Joseph  Hartlett,  John  Bar  and  Jo&i 
Edwards,  their  assigns  or  undertenants;  to  hold  t 
same  unto  my  said  daughter  Jane  Campion,  her  he 
and  assigns  for  ever."  At  the  dates  of  the  will  and 
the  devisor's  death  the  devisor  and  the  other  perso 
named  in  the  will  as  occupiers  all  occupied  some  part 
three  tenements  at  Little  Heath,  of  which  the  proper 
now  claimed  formed  no  part.  The  property  nc 
claimed  was  not  occupied  by  any  of  those  persons,  b 
exclusively  by  Ann  Carpenter.  The  devisor  had  no  re- 
property  besides  the  three  tenements  and  the  proper! 
now  claimed.  The  lessors  of  the  plaintiff  contende 
that  the  general  wonls  were  sufficient  to  pass  the  revei 
sion,  though  the  premises  were  not  in  the  occupatio 
of  any  of  the  parties  named.  The  Lord  Chief  Justic 
directed  a  verdict  for  the  plaintiff,  reserving  leave  I 
move  to  enter  a  verdict  for  the  defendant  InEasiet 
term  1850,  Knowles  obtained  a  rule  accordingly. 


Cr.  Hayes  and  Willes  now  shewed  cause.  The  descri] 
tion  of  the  occupation  may  be  neglected,  as  falsa  demoi 
stratio.  It  is  true  that  in  Doe  dem.  Hubbard  v.  Hubbard{i 
it  was  held  that  no  parcels  passed  which  were  not  coo 
prehended  in  such  description.  But  in  that  case,  if  tl 
description  of  the  occupation  had  been  struck  out,  the 


(a)  16  g.  D.  U'21. 
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other  words  are  to  be  satisfied  without  regard  to  it 
That  appears  to  be  the  view  in  1  Jarman  on  WiJb 
718.  (where  Wielbi/  v.  Welby  {a)  is  referred  to),  aw 
note  (Ji)  to  that  passage.  Supposing  here  the  genen 
words  were  omittcdi  and  the  description  of  the  occu 
pation  applied  only  to  two  of  the  three  tenements,  tfa 
third  would  nevertheless  pass,  because  that  would  be 
mere  case  of  false  demonstration.  [Lord  Campbell  C.  J 
If,  instead  of  the  general  words,  there  were  a  specifi 
description,  it  would  not  be  contended  that  the  pro 
perty  so  specifically  described  did  not,  in  spite  of  th 
description  of  occupation,  pass.  Whitehurst^  for  the  de 
fendant,  admitted  this.]  Here  the  demonstration  is  tru 
as  to  the  specified  property,  and,  being  applied  to  that 
is  well  satisfied  without  being  applied  to  the  genen 
words  to  which  it  is  inapplicable :  and,  as  to  this,  it  mus 
be  unimportant  whether  the  property  to  which  the  de 
monstration  is  inapplicable  be  specifically  or  generally 
described.  No  intention  appears  in  this  clause  to  give  i 
benefit  to  any  one  but  Jane  Campion. 


Whitehurst  and  Mellor  contra.  Where  there  is  i 
complete  description  of  property,  this  is  not  vitiated  h] 
the  addition  of  an  inconsistent  description :  but,  whei 
general  words  are  followed  by  a  limiting  description 
that  is  a  completion  of  the  description  and  not  a  fab 
demonstration.  If  one  grant  all  his  lands  in  Dab 
which  he  had  of  the  gift  of  /.  S. ;  by  this  grant  nothinj 
will  pass  but  that  which  he  had  of  the  gift  of  J  S.  Bu 
if  one  grant  all  his  lands  in  DaUy  called  Hodges^  whid 
he  had  of  the  gifl  of  L  S.  by  this  grant  all  that  whicl 
is  called  Hodges  shall  pass,  albeit  the  grantor  had  it  no 
(fl)  2  r«.  ^  B.  187.  191. 
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Arden  M.  R.  said  that  the  result  of  all  the  cases  was, 
'^  that  if  a  videlicet  is  repugnant  to  what  has  gone  before, 
it  shall  be  rejected;  but  if  it  can  be  reconciled  and 
made  restrictive,  it  shall  be  so."  [Pattewn  J.  Then 
effect  was  given  to  all  the  words.  WUlea  remarked  thai 
the  doctrine  of  Wilson  v.  Mount  {a)  required  qualifica* 
tion;  referring  to  1  Jarman  on  fVills,  616.,  and  StruUv. 
Finch  (b\  there  cited.]  In  the  case  last  mentioned  the 
Master  of  the  Rolls  relied  upon  the  word  "and,"  ai 
shewing  that  the  description  was  copulative  and  not 
exceptive :  in  this  case  there  is  no  "  and."  So  the  words 
'^  all  which  lately  were  in  the  ferm  or  occupation  of  M, 
PJ*  were  held  to  be  mere  additional  description,  in  Swyfi 
V.  Eyres  (c).  [Lord  Campbell  C.  J.  Are  not  the  wordj 
here  "  now  in  the  occupations"  equally  additional  descrip 
tion?]  They  seem  to  bring  the  case  exactly  to  tha* 
before  cited  from  Shepp.  Touchst  99.  Wilson  v.  Mount  {a 
is  recognised  as  authority  by  Lord  Ellenhorough  in  Roi^ 
dem,  Conolly  v.  Vernon  (d),  [Lord  Campbell  C.  J 
You  have  words  at  the  beginning  to  which  the  descrip 
tive  words  at  the  end  will  apply ;  between  these  are  in 
terposed  the  general  words,  which  you  seek  to  rende 
inoperative  by  treating  the  description  as  restrictive :  : 
there  any  instance  of  such  a  construction  ?]  None  sue 
has  been  found.  [Lord  Campbell  C  J.  That  would  betk 
effect  of  your  construction  here.]  The  rules  must  all  be  sul 
servient  to  the  main  object  of  discovering  the  testator's  is 
tention :  here  he  seems  to  have  thought  of  devising  no  pr 
perty  except  that  which  was  in  the  occupation  describes 


(a)  3  Ves.  191.  (b)  2  Sim,  ^  S.  229. 

(c)  Cro.  Car,  646.  548.  S.  C.,M  Vicars  Choral  of  Lichfield  ^,  Eyrtm^ 
(  W.)Jont9,  435.  437  ;  2  Hoi,  Abr.  52.,  tit.  Graunteg.pl.  26. 

(d)  5  £:a«^5i.  81. 
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^ \ been  rendered  inoperative  by  that  construction,  exeep 

Camfton  ^  ^^^  ^  ^^^^^  operation  was  limited  or  qualified  by  the 
CAftPBNTER.  ^8^"ctive  words;  nothing  has  been  made  wholly  in- 
operative. Now  here  suppose  that  no  lands  at  all  were 
in  the  occupation  of  the  persons  named :  could  we  wp 
that  nothing  passed?  That  would  be  exactly  the  case 
where  the  rule  ^^  falsa  demonstratio  non  nocet"  was 
applicable.  But,  then,  is  the  description  of  the  occupa- 
tion to  restrict  the  general  words  because  there  ar« 
previous  words  to  which  it  will  apply  as  a  true  demon  ^ 
stration  ?  Certainly  that  would  be  giving  such  a  de= 
scription  an  effect  which  has  not  been  given  before, 
was  under  an  impression,  at  one  time,  that  the  learned- 
counsel  for  the  defendant  meant  to  contend  that  **  estates 
meant,  not  land,  but  an  interest  That,  however,  cain 
not  be  supported.  So  that,  as  there  is  no  estate,  beside 
the  three  specified,  in  the  occupation  of  the  partis 
named,  the  whole  of  the  estate  which  is  not  comprize -^ 
in  these  three  passed  under  the  general  words,  by  Htm 
ordinary  rule  as  to  falsa  demonstratio. 

WiGHTMAN  J.  Mr.  Wliitehurst  appears  to  admit  tha 
the  construction  must  be  such  as  to  satisfy  all  the  word; 
Now  here  certain  lands  are  specified;  and  then  com^ 
general  words  followed  by  the  description  of  the  occc: 
pation,  which  description  is  wholly  true  as  to  the  sp^ 
cified  lands.  The  testator  supposed  that  he  had  land 
besides  those  specified :  and  he  had  so.  If  you  confiip 
the  description  of  the  occupation  to  the  specified  landj 
and  reject  them  as  to  the  general  words,  you  carry  a1 
into  effect.     This  distinguishes  the  case  firom  Doe  dem* 
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The  plaintiiis  replied  that  such  debts  and  causes 
action  accrued  not  before  but  after  the  date  of  the  fili 
of  such  petition :  and  thereupon  issue  was  joined. 

By  consent  of  the  parties,  and  a  Judge's  order, 
special  case  was  stated,  as  follows. 


ture,  and  after  the  accruing  of  tbc  said  several  debts  and  causes  of  ac 
in  the  said  declaration  mentioned,  and  after  the  passing  of  an  act  &c  (1 
11  Viet,  c,  102.,  "to  abolish  the  Court  of  Review  in  Bankruptcy,  an 
make  alterations  in  the  jurisdiction  of  the  Couru  of  Bankruptcy 
Court  for  relief  of  Insolvent  Debtors"),  and  before  the  commencemei 
this  suit,  vis.  on  3lst  Jimvary  1849,  a  petition  for  the  protection  of 
defendant  from  process  was  duly  and  according  to  the  form  of  the  sti 
in  such  case  &c.  presented  by  the  defendant  to  the  Court  for  the  reli< 
Insolvent  Debtors  in  England  and  to  the  Commissioners  thereof,  and  a 
wards,  to  wit  on  the  day  and  year  last  aforesaid,  was  filed  in  the 
Court :  and  the  defendant  avers  that  he  had  not  resided  for  six  calei 
months  next  immediately  preceding  the  time  of  filing  his  said  petitioi 
at  the  time  thereof,  within  any  parish  the  distance  whereof,  as  measi 
by  the  nearest  highway  from  the  General  Post  Office  in  Londom  to 
parish  church  of  such  parish,  did  not  exceed  the  distance  of  twenty  mile 
within  the  district  of  any  county  court  constituted  under  an  act  of  pa: 
ment  &c.  (9  &  10  Viet.  c.  95. ) :  And  thereupon  afterwards,  and  hi 
the  commencement  of  this  suit,  viz.  on  Ist  February  1849,  the  jorisdic 
in  the  matter  of  such  insolvency  of  the  defendant  as  aforesaid  was,  ace 
ing  to  the  form  of  the  statute  in  such  case  made,  directed  by  the 
Court  for  the  relief  of  Insolvent  Debtors  to  be  and  become,  and  was  t 
duly  vested  in  a  certain  county  court  before  then  constituted  under  the 
mentioned  act  of  parliament,  that  is  to  say  the  county  court  of  Ghme* 
shire  holden  at  Newnham  in  the  said  county  of  Gloueester:  And  therei 
afterwards,  anfi  before  the  commencement  of  this  suit,  viz.  on  20th  j 
1849,  a  final  order  for  protection  and  distribution  was,  according  to 
form  of  the  statute  in  such  case  &c.,  made  in  the  matter  of  the 
petition  hjJatnea  Franeitton  Esquire,  then  being  the  Judge  of  the 
county  court  duly  authorized  in  that  behalf.  And  the  defendant  foi 
saith  that  the  said  indenture  was  made,  and  the  said  several  debts 
causes  of  action  in  the  declaration  mentioned,  and  every  of  them  and  e 
part  thereof,  accnied  and  were  contracted  before  the  date  of  the  said  I 
of  the  said  petition  in  the  said  Court  for  the  relief  of  IniolTent  Deb 
Verification. 

See,  as  to  pleading  under  stat.  5   &  6  Vict,  e.  116.  «.    10.,  Tfk 
Skintim,  8  Q.  B.  610,  Laurie  v.  Bendall,  12  g.  B.  634. 
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After  mentioning  that  the  annuity  deed,  petition,  ex-  Queeu^M  Bench. 
^'■act  from  schedule  to  petition,  final  order,  and  plead-  ' 

^^&9  copies  of  which  accompanied  the  case,  were  to  be     Thompson 
^ken  as  part  of  it,  the  case  proceeded.  Whatley. 

The  date  of  the  filing  of  the  petition  set  out  in  the 
plea  is  31st  January  1849;  and  that  of  the  final  order 
»  the  20th  April  1849. 

The  grantor  of  the  annuity,  George  Bolton^  is  still 
living:  and  he  made  default  in  payment  of  the  annuity 
^^^  the  quarters  ending  the  14th  day  of  May  and  the 
^^^th  day  of  August  1849;  whereupon  the  present 
•^tion  was  brought  to  recover  those  arrears. 

Xbe  question  for  the  opinion  of  the  Courtis,  whether 
«ie  defendant  was  discharged  firom  his  covenant  by  the 
^^^ve  petition  and  order.  If  he  was  not,  judgment 
**  to  be  entered  for  the  plaintiffs  by  confession  for  WLi 
**  he  was,  a  nolle  prosequi  is  to  be  entered. 
Xhe  case  was  argued  in  last  term  (a). 

^Barstow,  for  the  plaintiffs.  Stat.  5  &  6  Vict.  c.  1 16.  s.  10. 

^^empts  the  insolvent,  fulfilling  the  conditions  of  that 

^^t,  firom  suits  or  actions  in  respect  of  any  debt  con- 

^*acted  before  the  filing  of  his   petition.     Stat.  7  &  8 

^tct  0.  96.  ("to  amend  the  law  of  insolvency,  bank- 

^^picy,  and  execution")  refers  to  the  prior  statute,  and 

^^acts,  {s,  25.) :  "  That  every  sum  of  money  which  shall  be 

T^yable,  oy  way  of  annuity  or  otherwise,  at  any  future 

^tne  or  times,  by  virtue  of  any  bond,  covenant,  or  other 

^^curities  of  any  nature  whatsoever,  shall  be  deemed  and 

^^en  to  be  debts  within  the  meaning  of  the  said  recited 

^ct  and  of  this  act"    That  clause  applies  to  the  case  of  a 

(a)  November  15th.     Before  Lord  Campbell  C.  J.,  Coleridge^  Wightman 
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grantor,  but  not  of  a  surety.  Sect.  73  enacts  that  "tJ 
provisions  of  the  said  recited  act  and  of  this  act  shall  I 
construed  by  analogy  to  the  law  of  bankruptcy,  exce| 
where  otherwise  therein  respectively  expressed."  Thomi 
son  V.  Thompson  {a)  y  which  was  the  case  of  a  bankrup 
is  exactly  parallel  to  this.  There  the  (/ourt  of  Commo 
Pleas  held  that  instalments  of  an  annuity,  which  tl 
bankrupt  had  covenanted  to  pay  in  default  of  tl 
grantor,  were  not  a  debt  proveable  against  his  estate,  tl 
default  happening  after  the  bankruptcy.  The  reasonit 
of  Tindal  C.  J.  in  delivering  the  judgment  there  d 
cides  the  point  now  before  the  Court.  {Barstow  he: 
read  the  judgment  of  the  Court  from  "  When  the  prese: 
plaintiff"  (p.  174)  to  the  end.)  The  principle  of  thatd. 
cision  was  acted  upon  by  the  Court  of  Review  in  Ex  pap 
Marks,  In  re  Colnaghi  (b).  It  was  there  observed  C 
that  the  then  Bankrupt  Act,  6  G.  4.  c.  1 6.,  made  ■ 
provision  for  reimbursing  the  surety  if  the  annuity  ^^ 
proved  against  his  own  estate  as  a  debt,  though  a  pa 
vision  was  made  (by  sect.  55)  to  indemify  the  surety 
case  of  the  annuity  being  proved  against  the  estate  oC 
bankrupt  grantor:  and  that  remark  applies  here,  st^ 
7  &  8  Vict  c.  96.  giving  no  indemnity  to  sureties.  T" 
law  on  this  subject  is  con6rmed  by  Hocken  v.  Browne  4 
and  Abbott  v.  Bruere(e),  in  which  last  case  it  was  held  tK 
an  insolvent,  notwithstanding  his  discharge,  was  liable 
a  surety  who  had  paid,  after  the  discharge,  arrears  of 
annuity  granted  by  the  insolvent  before  it.  So  in  Broie. 
V.  Lee  (f),  where  a  surety  paid  arrears  of  an  annuity  aH 
the  bankruptcy  of  his  co-surety,  it  was  held  that  the  c 

(a)  2  New  Ca.  168.  (fc)  3  Mont.  ^  Ayr.  521. 

(c)  3  Mont,  §•  Ayr,  533.  (rf)  4  New  Co.  400 

(e)  5  New  Ca.  598. 

i,f)  6B.  &  a  689.    And  see  Clements  v.  Langlep,  5  B.  §•  Ad.  372. 
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virtue  of  any  bond,  covenant,  or  other  securities,"  " 
be  deemed  and  taken  to  be  debts."  Under  the  fo 
statute  it  has  been  a  question  whether  the  rclatic 
debtor  and  creditor  already  existed ;  here  the  relad 
created  by  the  statute  itself:  and  the  words  "payi 
"  at  any  future  time"  apply  strictly  to  the  case.  " 
able"  means  that  which  the  party  will  be  liable  to 
that  construction  has  been  put  upon  the  word  i 
Stat  6  G.  4.  c.  16.  s.  56.  in  the  case  of  a  guars 
Debts  secured  by  guarantee  have  often  been 
proveable  against  the  guaranteeing  party  before  de 
The  whole  question  has  been  whether  there  was  a 
In  Ex  parte  MyerSy  In  re  Suden{a\  in  the  Court  oi 
view.  Sir  George  i^^esaid  he  had  never  known  it  dot 
that  a  debt  on  a  guarantee  could  be  proved  whei 
contingency  had  happened;  adding  that,  "in  al 
cases,"  "no  man  ever  thought  of  objecting  that  a  guan 
was  not  a  debt ;  but  the  difficulty  was  as  to  its  be: 
contingency."  In  the  case  In  re  H^Uis  (^),  Polloch  ( 
referring  to  Ex  parte  Thompson^  In  re  Wyatt{c)y  ii 
Court  of  Review  (which  case  gave  rise  to  the  a* 
Thompson  v.  Thompson  (d)  in  the  Common  Pleas) 
that  the  decision  of  the  Court  of  Review  against 
proof  was  "  on  the  ground  that  there  was  not  any 
due  at  the  time  of  the  covenant"  (commission); 
that  the  Court  appeared  "  to  distinguish  an  an 
from  other  cases  where  there  is  already  in  ezisi 
an  actual  debt  capable  of  being  guaranteed." 
where  it  has  appeared  that  there  was  a  specific 
though  contingent  on  an  event  which  had  not  hap[ 
at  the  time  of  the  commission,  it  has  been  held 
such  debt  was  proveable  ;  Ex  parte  Grundy,  In  re 


(a)  Mont.  ^  Bligh,  229.  241, 2. 
(c)  Mont,  Si  Bligh,  219. 


(6)4  Exch.  530.  53' 
(ft)  2  \ew  Ca.  168. 
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Volume  XVI,  argument  from  the  absence  of  any  clause  in  the  Bai 
Act  6  G.  4.  c.  16.  to  reimburse  the  surety  in  case  o 
against  his  estate  does  not  apply  here ;  for  there 
clause  in  stat  7  &  8  Vict.  c.  9n.  (as  there  was  in 
G.  4.  c.  16.)  providing  for  reimbursement  in  case  o 
against  the  estate  of  the  grantor.  Hocken  v.  Br<n 
(on  the  authority  of  which  Abbott  v.  Bruere  (b)  ^ 
cided)  turned  upon  the  particular  words  of  the  Ini 
Debtors'  Act  then  in  force.  According  to  the  arg 
for  the  plaintiffs,  an  insolvent  surety  could  never, 
default,  be  discharged  under  stat.  7  &  8  Vict. 
though  an  insolvent  grantor  might.  [Tx)rd  Cc 
C.  J.  You  contend  that  the  full  value  of  the  ann 
to  be  estimated  against  the  surety,  as  against  a  pri 
Does  the  act  give  him  any  remedy  against  the 
cipal?]  If  the  principal  were  insolvent,  the 
would  be  a  creditor  under  secU  25,  and  entitled  t 
dends  under  sect.  31. 


BarstaWy  in  reply.  Thompson  v.  Thompson  (c)  is 
of  binding  authority,  and  was  decided  after  considi 
of  Ex  parte  Myersy  In  re  Sudell{d).  That  the  mac 
of  the  bankrupt  law  was  not  intended  to  opei 
these  cases  appears  from  the  omission  of  any  cli 
indemnity  to  sureties,  and  from  the  circumstanc 
in  sect.  25,  the  annuity  is  not  considered  to  be 
end,  the  securities  of  the  creditor  being  kept 
whereas,  if  the  annuity  were  at  once  valued  as 
according  to  the  bankrupt  law,  it  would  be  eztinc 
annuity.  There  is  not  here  any  actual  but  only 
tingent  liability.    And  the  main  difficulty  is  not  re 


(a)  4  New  Co.  400. 
(c)  2  New  Ca,  168. 


(h)  6  New  Ca,  698. 
{d)  Mont  8(  BUgh,  •22£ 
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cable  with  reference  to  the  rights  of  other  creditors;  i 


1850. 


Thompson     j|.  governs  the  present  case. 

w«ATLEY.  Judgment  for  pWotiffs 


(a)  Sec  Amottr,  Holder ;   Trinity  Term,  1862  ;  post. 


Friday, 
Z>wem6er  6th. 


Daniel,  Clerk,  against  Morton,  Clerk. 


A  SSUMPSIT  for  money  had  and  received,  and 
an  account  stated.     Plea:  Non  assumpsit     la 
thereon. 

On  the  trial,  before  Parke  B.,  at  the  Norfolk  Sumt 
Assizes  1848,  a  verdict  was  found  for  the  plaintiff 


The  bishop 
of  AT.,  within 
which  diocese 
were  the  per- 
petual curacy 
of  W.  and 
the  rectory 

C,  addressed 
an  instrument 
to  Z>.,  the  per- 
petual curate  of  If.,  under  the  episcopal  seal,  getting  forth  that  he,  the  bishop,  did,  by  i 
presents,  "  unite,  annex  and  incorporate  the  aforesaid  rectory  of  C,  witn  all  its  ri^ 
members  and  appurtenances,  to  and  with  the  aforesaid  perpetual  curacy  of  W.,  daring  * 
incumbency  on  the  same,  and  so  long  as  you  shall  be  perpetual  curate  Uiere,  and  no  Ion 
by  our  ordinary  authority,  and  as  much  as  in  us  lies  and  the  laws  and  statutes  of  this  n 
do  permit,  and  not  otherwise ;  so  that  you  the  aforesaid  rectory  of  C  with  the  aforesaid 
petual'curacy  of  W.  may,  as  one  benefice,  so  long  as  you  are  perpetual  curate  of  the 
perpetual  curacy  of  fPl,  retain,  and  the  fruits**  &c.  **  of  both  the  said  benefices  (the  bun 
and  charges  due  on  the  same  being  by  ^ou  sustained)  receive,  convert  and  apply  to 
own  use,  freely  and  lawfully,  any  ecclesiastical  ordinance  to  the  contrary  notwithstand 
Provided,  nevertheless,  that  you  have  and  keep  a  sufficient  curate,  licensed  and  approve" 
our  ordinary  authority,  to  instruct  and  teach  the  people  of  the  parish  in  which  you  shall 
reside  ;  and  provided  also  that,  if  you  shall  at  any  time  hereaher  be  collated  or  instiC 
to  any  other  benefice  whatsoever,  that  then  our  union  shall  be  null  and  void  to  all  inl 
and  purposes  in  the  law,  as  if  the  same  had  never  been  granted." 

Held,  assuming  that  the  bishop  had  power  to  unite  the  two  benefices  into  one  wift 
the  assent  of  the  Crown,  chapter  or  patron  (as  to  which  qiuare)  :  That  the  instromeal 
the  whole,  did  not  shew  an  intention  to  effect  such  a  union. 

That  therefore  (  fV,  and  C.  being  fifty  miles  from  each  other  Z>.),  while  resident  at  C* 
non-resident  at  IT,  within  stat.  1  &  2  Vict.  c.  106. ;  and  the  bishop  might,  under  tecK- 
while  D.  was  receiving  the  profits  of  both  livings,  appoint  a  stipend  to  the  curate  of  Wm 
enforce  the  payment  by  monition  and  sequestration  of  W. 

That  the  fact  of  non-payment  of  the  salary  must,  after  the  summons  and  sequestra 
be  assumed  to  have  been  duly  proved  before  the  bishop,  and  it  could  not  be  objected 

D,  had  not  due  notice  of  all  the  facts. 

That,  in  an  action  for  money  had  and  received  brought  by  D.  against  the  sequesir 
for  the  purpose  of  impeaching  the  sequestration,  Z>.  could  not  insist  that  he  bad  vaO 
the  benefice  of  If,  by  adopting  that  of  C,  inasmuch  as  his  right  of  action  dcpeo 
upon  hb  being  incumbent  or  W. 
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of  the  said  perpetual  curacy  of  fFest  Somerton^  retain 
and  the  fruits,  income  and  increase  of  both  the  saL 
benefices  (the  burdens  and  charges  due  on  the  sam 
being  by  you  sustained)  receive,  convert  and  apply  I 
your  own  use,  freely  and  lawfully,  any  ecclesiastic- 
ordinance  to  the  contrary  notwithstanding.  Provide- 
neverthele^  that  you  have  and  keep  a  sufficient  curatt 
licensed  and  approved  by  our  ordinary  authority,  to  i- 
struct  and  teach  the  people  of  the  parish  in  which  jm 
shall  not  reside ;  and  provided  also  that,  if  you  shall 
any  time  hereafter  be  collated  or  instituted  to  any  otba 
benefice  whatsoever,  that  then  this  our  union  shall 
null  and  void  to  all  intents  and  purposes  in  the  law,a^ 
the  same  had  never  been  granted.  In  testimony  wher&^ 
we  have  caused  our  episcopal  seal  to  be  hereunto  affiz^ 
Dated"  &c.  (15th  March  1836,  31st  year  of  con  a 
oration.). 

On  9th  August  1836,  defendant,  then  being  a  cl^ 
in  holy  orders,  was  duly  licensed  and  approved  by  fl:: 
said  late  Bishop  to  the  curacy  of  West  Somerion  (hem 
that  one  of  the  parishes  aforesaid  in  which  plaintiff  c2 
not  reside)  on  the  nomination  of  the  plaintiff,  at  a  sal^ 
of  50/.  per  annum.  And  defendant,  having  first  tal^ 
the  oaths  and  subscribed  the  articles  as  by  law  require 
from  thence  until  March  1847  performed  the  duties 
curate  of,  and  instructed  the  people  of,  the  said  parL  - 
The  plaintiff  has  always  continued  to  hold  both  pref^ 
ments,  has  not  been  collated  or  instituted  to  any  otff= 
benefice,  and  has  always  resided,  since  he  became  rec  '^ 
of  Combs  as  aforesaid,  and  still  resides,  in  the  said  par3 
of  Combs,  which  parish  is  distant  fifty  miles  from  H^ 
Somerton ;  and  has  not,  at  any  time  during  that  peri^^ 
actually  resided  at  JVcst  Somerton, 
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On  17th  April  1848,  defendant,  claiming  to  be  Queen't  Bench. 
sequestrator  of  the  said  perpetual  curacy  of  West  ^^^^' 
^f^merton,  under  the  authority  of  the  acts  and  proceed- 
ings hereinafter  mentioned,  demanded  and  received  from 
^Ite  cashiers  of  Queen  Anne'a  Bounty  25L  lis.  9cL,  which 
^•^Bs  then  in  the  hands  of  such  cashiers  for  the  use  of  the 
perjjetoal  curate  of  Wiest  Somerton  and  constituted  part 
^f  the  income  of  the  said  curacy.  And  it  was  admitted, 
wr  the  purposes  of  this  action  only,  that  plaintiff  was 
^^titled  to  hold  his  verdict  for  that  sum,  unless  the 
"ourt  should  be  of  opinion,  under  the  circumstances  of 
^'^  case,  that  defendant  had  a  right  to  receive  the  same 
•®  Such  sequestrator. 

On  4th  March  1846,  and  while  defendant  still  con- 
^^Ued  to  be,  and  to  perform  the  duties  of,  curate  of  West 
^^^fnertan  under  the  before  mentioned  license,  the  present 
"•^^ahop  of  Norwich  gave  and  delivered  to  defendant, 
^•'Uh  the  intention  that  it  should  operate  as  a  valid 
**cense,  a  license  under  his  hand  and  seal,  of  which  the 
*^Uowing  is  a  copy. 


\ 


^*  EduHxrdy^  &c.,  "Bishop  of  Norwich^  to   our  beloved,"  &c.,  **  John 

"^^^rfoH,  clerk,  greeting.     We  do,  by  these  presents,  give  and  grant  unto 

^^^,  in  whose  fidelity,"  &c.  "  we  do  confide,  our  license  and  faculty  (to 

^^^utlnue  only  during  our  pleasure,   and  revocable    summarily   without 

I"''<H;csa)  to  perform  the  oflBce  of  stipendiary  curate  in  the  parish  church  of 

'^«»£  Somertony  in  the  county"  &c.,  "on  which  we   find  you  actually 

^*«iployed  by  the  Reverend  Richard  Daniel^  clerk,  the  incumbent  of  the 

**id  church,   under  our  license  dated  the  9th  day  of  August  1836,  and 

'^bich  license,  so  far  only  as  relates  to  the  stipend  thereby  assigned  to  you, 

''*'«  do  hereby  revoke,  in  reading  the  common  prayer  and  performing  other 

*<^clesi»stical  duties  belonging  to  the  said  oflBce  of  curate,  according  to  the 

wm  prescribed"  &c.,  "and  also  publicly  to  preach"  &c.,  "you  having 

■»«t  subscribed  and  sworn  to  all  things  in  this  case  by  law  required,"  &c 

^»*d  we  do  hereby  assign  and  appoint  unto  you,  for  your  maintenance  in  the 

***^  cvjTe,  the  yearly  stipend  of  80/.,  to  be  paid  you  half  yearly  by  the  said 

^^^^mbcnt  of  the  said  church.     Provided  "  &c.  (reduction  of  salary  in  case 
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KofcoM  XV L  ^^  ^^  curate  being  liceiued  to  serve  any  other  church  or  chapel),  "y^ 

1850.  residing**  &c  (curate  allowed  to  reside  out  of  the  parish  of  Wat,  Som»im 

Tj  there  being  no  house  of  residence  belonging  thereto).     •*  In  testiiDOii 

▼.  &c.     (Seal)    Dated  &C.  4th  iVarcA  1846. 

MOBTON. 

On   1 1th  Januaty   1848,  the  said  present  Bisbc 
issued  a  summons  to  the  plaintiff,  as  foUows. 


«« To  the  Reverend  Richard  Daniel,  clerk,  perpetual  curate  of  the  |^ 
petual  curacy  and  parish  church  of  West  Somerton  in  the  county**  ftc^^a 
diocese**  &c 

The  summons  recited  the  license  of  9th  Aupui  1836;  and  addc 
**  And  whereas,  the  said  Juhm  Morton  being  found,  the  4th  day  of  Mmt 
1846,  by  us,  the  Right  Reverend  Edward,  then  and  now  Lord  Bidiei^ 
Norwich,  actually  employed  by  you,  the  said  Richard  Daniel,  under 
said  license,  we  did,  by  a  license**  &c  (reciting  the  license  of  4th  Ms 
1846) :  **  And  whereas  the  said  John  Morton  duly  performed  the  dutiefl 
the  said  curacy  from  the  said  month  of  August  1836  until  the  2 1st  d&j 
December  last,  on  which  day  the  said  John  Morton  gave  up  the  said  car 
in  pursuance  of  notice  in  that  behalf  duly  given  to  us  and  the  said  JUcfc 
Daniel,  but  hath  complained  to  us  that  there  is  now  due  to  him,  from  2 
the  said  R.  D.,  for  the  cure  of  the  said  church  up  to  the  said  21st  da^ 
December  now  last  past,  the  sum  of  80/.  less  the  income  tax ;  and  that  ^ 
the  said  R,  D,,  have  wilfully*'  &c.  (neglect  and  refusal  by  A.  D.  to  p»: 
"  Now  wo,**  &C.,  **  do  hereby  summon  and  require  you,  the  said  R.  2>— 
appear  before  us  at  our  palace  in  Norwich,  on  Friday  the  2 1st  da^ 
January  instant,  at  the  hour**  &c.,  "  to  answer  the  said  complaint,  when 
where  we  shall  proceed  summarily  to  hear  and  determine  the  same,  ^ 
suant  to  the  provision  of  the  statute  in  that  behalf  made  and  provi^ 
Given  under  our  hand  and  episcopal  seal,**  &c.  (llth  January  18^ 
Signed  and  sealed  by  the  Bishop. 

Previously  to  the  issuing  of  the  said  summons^ 
document,  purporting  to  be  an  affidavit  of  the  ^ 
fendant,  and  to  have  been  sworn  by  him  bcforer 
surrogate,  was  exhibited  to  the  said  Bishop,  at  3 
Palace,  but  not  at  any  Court 

The  case  then  set  out  the  affidavit,  sworn  Jantu^ 
10th  1848.  It  stated  the  license  of  9th  Avffust  18$ 
that  such  Ucense  was  on  the  nomination  of  plainti 
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m  and  now  the  incumbent  of  the  said  church"  Quen*t  Bemeh. 

Wegt  Samertan),    '*  at   the  yearly   stipend  of  50/.        ^^^^' 

the  aorplice  fees : "  and  that  defendant,   **  being 

I,  on  the  4th  day  of  March  1846,  by  the   then 

now  Lord  Bishop  of  Nbrunchy  actually  employed 

le  said   Richard  Daniel^  under  the  said  license, 

by  a    license "  &c.  ;    die    affidavit   then    stated 

cenae  of  4th  March  1846 ;   that  defendant  per- 

d  the  duties  of  the  said  curacy,  from  August  1836 

Slat  December  then  last,  on  which  day  defendant 

tip  the  said  curacy  in  pursuance  of  a  notice  in  that 

r  duly  given  to  the  Bishop  and  the  plaintiff;  and 

befe  was  then  due  and  owing  to  the  deponent,  from 

aid  A  Z>.,  for  the  cure  of  the  said  church  up  to 

December  then  last  past,  the  sum  of  80JL  less  the 

le  tax:   that  defendant  bad  required  payment; 

laintiff  had  wilfully  neglected  and  refused  to  pay : 

1  I,  the  said  John  Morton^  do  hereby  request  the 

Lord  Bishop  to  hear  and  determine  my  com- 

t  respecting  the  nonpayment  of  the  said  stipend." 

)m"  &c.    Signed  by  defendant. 

le  case  then  stated  service  of  the  summons,  and  that 

tifiF  and  defendant  appeared  before  the  Bishop,  when 

iforesaid  document,  purporting  to  be  an  affidavit, 

exhibited,  and  defendant  sworn  to  the  truth  of  the 

ints:   and  the  said  present  Bishop  then  heard  the 

ers  in  dispute  between  plaintiff  and  defendant,  and 

ally  decided  that  51/.  I5s,  6d.  was  due  from  plaintiff 

'fendant.     And  thereupon  the  said  Bishop  issued  a 

ia  instrument  in  writing  purporting  to  be  a  monition, 

lows. 


'  tEc  Reverend  Richard  Dcmiel,  clerk,  perpetual  curate  of  the  per- 
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petaal  curacy  and  parish  church  of  Wttt  Somertmn,**    The  instrament  t1 
recited  the  license  of  9th  August  1836. 

**  And  whereas  we,  the  Right  Reverend  Edward**  &c.,  **  Bishop**  &c, 
4th  March  1846,  *<you  the  said  R.  D,  being  then  a  non-resident  incamb 
within  the  intent  and  meaning  of  the  Act**  &c.  (1  &  2  Viet,  c  106.X  *** 
is  to  say,  not  having  resided  on  your  aforesaid  benefice  nine  months  in 
years  1843,  1 844  and  1845,  or  any  of  them,  but  having,  for  a  period  exec 
ing  three  months  in  the  course  of  every  of  the  years  aforesaid,  and  m 
from  the  31st  day  of  December  1845  unto  and  on  the  said  4th  day  of  Mb 
1 846,  absented  yourself  from  your  aforesaid  benefice,  and  not  having,  doB 
the  times  aforesaid,  performed  the  ecclesiastical  duties  of  the  same,  and 
said  John  Morton  then  being  the  curate  of,  and  employed  by,  you  the    i 
R»  Z>.,  and  performing  the  ecclesiastical  duties  of  the  said  benefice, 
serving  the  said  parish  church,  did,  by  a  license**  &c.  (reciting  the  lice 
of  4th  March  1846) :  **  And  whereas,  differences  having  arisen  between  3 
the  said  27. 2>.,  as  such  perpetual  curate  **  &c. ,  **  and  the  said  John  Mer" 
your  said  curate  as  aforesaid,  touching  the  payment  of  the  said  stipend 
the  arrears  thereof,  and  the  said  John  Morton  having  complained  to  ui  *< 
there  was  due  to  him  from  you  the  said  R.  />.,  as  such  perpetual  curate**  ^ 
*'  in  respect  of  the  said  stipend,  and  for  the  arrears  thereof,  up  to  the 
day  of  September  now  last  past,  the  sum  of  5U  15s.  6d,"  (after  deduct 
income  tax):    "  And  that  you**  &c.  (stating  wilful  neglect  and  refuse 
pay  the  said  51/.  15*.  6d.,  although  duly  demanded):  ««  And  you,  the  a 
R.  D.,  having  been  duly  summoned  and  required  to  appear  and  ans^ 
&c.,  "  and  having  appeared  before  us  punuant  to  the  sud  summons : 
the  said  Edward,**  &c.,  "  did  proceed  summarily  to  hear  and  detenm"a 
&c. ;   *'  and  the  said  complaint  was  duly  proved  before  us ;  and  we  fc= 
adjudged  the  same  to  be  true :  Now  therefore,  it  manifestly  appearing 
and  having  been  adjudged  by,  us,  that  the  said  sum  of  51/.  15s.  6dl  is 
to  the  said  John  Morton  from  you  the  said  R.  Z>.,  as  such   perpe?'' 
curate  and  incumbent  as  aforesaid,  in  respect  of  the  said  stipend  so^ 
signed"  &c.,  ''and  that  you,  the  said  R.  />.,  have  wilfully **  &c  (neg-' 
and  refusal  to  pay)  :  •*  We  do  hereby  admonish  and  require  you"  &c ;  m^ 
tion  to  pay  on  or  before  21st  Februarjf,  or,  in  default,  shew  causa  on  ^ 
February,  at  the  Bisbop*s  palace  at  Norwich,  why  sequestration  should 
issue.     "Given  under  our  hand  and  episcopal  seal"  &c.  (21st  Janve^ 
1848.). 


The  case  stated  service  of  the  monitioD,  and  that 
was  returned  and  filed  &c.    And  that,  on  29th  Februa^ 
1848,  a  writ  of  sequestration  issued  under  the  seal  of  tfi 
Consistorial  Court  of  the  said  Bishop.     The  writ  wa 


206  Q.   B.   MICHAELMAS  VACATION. 

Vohtnu  XV T.    mentioned  sum  o(  25L  l\».  9cL     The  arrears  in  respe 
^^^'        of  which  the  proceedings  took  place  before  the  Bishc 
Daniel       a^d  {j^q  sequestration  issued,  were  wholly  in  respect 
MoBTON.      the  difference  between  the  sum  of  SOL  and  SOL  a  y^ 
the  latter  amount  having  lawfully  paid  and  satisfied. 

The  question  for  the  opinion  of  the  Court  was:  Wl 
ther  the  defendant  had  a  right  to  receive  the  said  suim 
25L  lis.  9d.  and  hold  the  same  against  the  plaintiff 
the  Court  should  be  of  opinion  that  he  had  not  a  right:: 
to  do,  the  verdict  for*  the  plaintiff  was  to  stand :  if  otlfe. 
wise,  a  verdict  to  be  entered  for  defendant,  or  a  nonsa 
as  the  Court  should  decide. 

The  case  was  argued  in  Michaelmas  term  last  (a). 

O^MalUtfy  for  the  plaintiff.  The  Bishop  has  proceed 
against  the  plaintiff  under  the  provisions  of  stat  1  S 
Vict.  c.  106.  Sect.  83,  is  the  only  section  material, 
enacts :  ^'  that  it  shall  be  lawful  for  the  Bishop  of  the  I? 
cese  and  he  is  hereby  required,  subject  to  the  sev^ 
provisions  and  restrictions  in  this  act  contained,  to  -s 
point  to  every  curate  of  a  non-resident  incumbent  si. 
stipend  as  is  specified  in  this  act ;  and  every  license  tcp 
granted  to  a  stipendiary  curate,  whether  the  incuml>^ 
of  the  benefice  be  resident  or  non-resident  thereon,  si 
specify  the  amount  of  the  stipend  to  be  paid  to  ' 
curate ;  and  in  case  any  difference  shall  arise  betw^ 
the  incumbent  of  any  benefice  and  his  curate  touch : 
such  stipend,  or  the  payment  thereof  or  of  the  arr^ 
thereof  the  Bishop,  on  complaint  to  him  made,  may  ^ 
shall  summarily  hear  and  determine  the  same,  with<^ 
appeal ;  and  in  case  of  wilful  neglect  or  refusal  to  ]g 

(a)  November  12th.     Before  Lord  Campbell  C,  J.,  Cckridge,  Wigkt^ 
•ndErleJs. 
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such  stipend,  or  the  arrears  thereof,  he  is  hereby  em-   Queen't  Bench. 

powered  to  enforce  payment  of  such  stipend,  or  the  '___ 

ameare  thereof  by  monition,  and  by  sequestration  of  the       I>anikl 
profits  of  such  benefice."    Sections  75,  98,  do  not  apply      Morton. 
to  the  case  where,  as  here,  a  curate  has  been  appointed 
and  licensed.     The  question  is,  practically,  whether  the 
plaintifi^,  as  perpetual  curate  of  West  Somertan,  was  a  non- 
resident incumbent  within  the  meaning  of  sect.  83.  Now 
^c  license  of  the  16th  March  1836  amounts  to  a  union 
<rf  the  two  benefices,  or  was  a  mere  license  for  non-resi- 
dence.    If  it  did  not  effect  an  union,  it  amounted  to 
Nothing,  and  the  plaintiff  was  not  perpetual  curate  of 
^^est  Samerton  at  all,  but  had  avoided  that  preferment  by 
^*5cepting  a  second.     The  instrument  cannot  take  effect 
^8  a  license  to  hold  a  plurality ;  that  cannot  be  granted 
t^y  the  Bishop.     [^Cokridffe.  J.     The  value  of  the  living 
**^3r  be    important].      As   pointed  out    in   Alston   v. 
-^tfay  (a,)  stat  21  //.  8.  c.  13.  ss.  9,  16.  applies   only 
^here  the  value  of  the  living  is  above  8Z.     In  that  case 
ttie  acceptance   of  the   second   living  avoids  the   first 
^Qsolutely,   and   the   patron    must    present   within   six 
Months;    but,   where   the    plurality    is   forbidden   only 
t>y  the  canon  law,   the   six  months  run  only  from  de* 
pnvation    or    notice.      But,    in     all    cases,    the    only 
persons    entitled    to   grant    a  license    for    holding    a 
plurality  were  originally  the   Crown,  or  the  Pope  or 
Vis  legate  (Z>),   whether   the  Archbishop  of  Canterbury 
or    another.     Aften^ards,   by    stat.    25   H.   8.   c.   21., 
a   limited   power    was   given    to    the    Archbishop    of 
CaiUerbun/    to   grant  dispensations   in    certain    cases  ; 

(«)  TA.iiB.  289.     See  Kitif;  v.  Ahton,  12  Q.  5.  971. 

^^^  1  GibroH^s  Codex,  p.  88.  note  e  (cd.  2).     As  to  unions,  sec  2  Gihf- 
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which    sort  of  dispensation,  it  was  held,  enured  as 
temporary  union;    WatsorCs  Clergyman 8  Law^  pp. 
19.   (ed.   4.):    but   neither   the   Pope  nor  the   Arc 
bishop   had   power  to   unite   permanently.     In  2 
sons  Codexy   p.   916.  note  acu  (ed.  2.),  it   is  intimal 
that  that  power  belongs  to  the  Bishop  alone:  and 
2  Gibson's  Codex,  App.  p.  1532.  the  form  of  such  a  uni- 
by  the  commissary  of  the  see  of  Norwich^  is  given. 
Barhosay  Jus  Eccl  part  2.  p.  299.  B.  3.  c.  xvL  & 
(cited   ed.    1660.   by    De   Alaiia,    De    ConsistorialC. 
Causisy  s.    9.    pi.  23.),   it   is  said    that  a   Bishop 
unite  benefices  in  his  diocese.     [^Coleridge  J.    Is  tt^. 
not  a  difference  between  a  union  for  the  life  of  -^ 
incumbent,  and   a   perpetual   union?]     It  is  certain 
laid  down  by  Barhosoy  in  the  section  just  cited, 
a  temporary  union   cannot  be   made   by  the   Bisb< 
but  in  this  country  that  can  be  true   only  where 
is  restrained  by  act  of  parliament.    Gibson  {Codex,  vol 
p.  907.  note  a.)  says  that  there  are  many  precede 
of  unions  for  the   life   of    the   incumbent,    since       ^-"C 
Reformation.     In   the   Appendix,  voL  2.   p.  1534.. 
form   of  temporary  union   is  given.     That  is  by 
Archbishop:   but  it  is  in  his  own  diocese  and  in        ^^^^ 
capacity  of  ordinary,  and  is  clearly  a  temporaiy  un5-^^°' 
not  a  dispensation;  in  the  latter  instrument  the 
tory  nature  of  his  authority  is  always  mentioned, 
the  form  given  in  p.  1527.     [Coleridge  J.     How  do0? 
temporary  union  differ  from  a  dispensation?]     A 
pensatlon  allows  the  particular  incumbent  to  hold 
livings  together;  but  a  union  unites  the  two  livings  th^^^^^^ 
selves.    Perhaps  no  direct  authority  is  to  be  found  to  A%^^ 
that  a  union  which  is  only  temporary  must  be  made  by  t^- 
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the  Bishop  had  authority  at  all  to  make  the  union,  a^ 
acts  necessaiy  to  its  validity  have  been  performed*    It 
made  many  years  ago;  and  no  steps  have  been  taki 
by  the  "Bishop  to  avoid  the  living,  or  by  the  patron 
invalidate  the  union. 

If  the  Bishop,  then,  baa  this  authority  at  conmK 
law,  it  is  not  interfered  with,  as  regards  the  pi 
point,  by  the  statute  law.  Stat  21  IT.  8.  c.  13.  appI5 
only  where  the  value  of  the  living  is  above  8/1  Scat 
H.  8.  c.  21.  (**for  the  union  of  churches*')  applies  oe= 
where  it  is  under  the  value  of  62L  in  the  King^s  bo(Wl 
which  does  not  appear  here.  And  stat.  1  &  2  Vict  c.  1^ 
cannot  invalidate  unions  made  before  the  passingp 
that  act 

Further,  the  Bishop,  if  the  validity  of  the  union  ^^« 
to  be  impeached,  should  have  shewn  in  what  it  was  k>fl 
as  that  it  was  void  under  stat  211^.  8.  c.  13.,  the  first  liv^L 
being  of  more  than  the  value  of  82L  [  Coleridge  J.  1* 
Bishop  finds,  de  facto,  a  non-resident  incumbent,  tfa» 
treats  him  as  such :  it  is  for  the  other  party  to  shew  tl^B- 
legally,  he  is  not  a  non-resident]  The  value  of  & 
living  should  have  been  shewn  by  the  defendant  [C5^ 
ridffe  J.  You  may  be  able  to  shew  that  the  defend^ 
had  no  right  to  the  money;  but  can  you  shew  that  * 
plaintifi^  had  any  ?]  Holland's  Case  (a)  and  AUlaf^ 
Atlay  (b)  shew  that  the  plaintifi^  had  a  right  to  sue.  ^ 
never  had  notice  that  the  Bishop  treated  him  as  a  n^^ 
resident  incumbent,  nor  that  the  defendant's  salary  t' 
been  increased.  [Lord  Campbell  C.  J.  It  was  opei^ 
him  to  make  that  objection  upon  the  summons.  O^ 
ridffe  J.  The  statute  gives  the  Bishop  power  to  dec^< 
summarily.]    That  is  where  there  is  any  diflPerence      ' 


(a)  4  Rep.  75  a. 


ib)  7  A.Si  E.  289. 
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to  the  amount  which  the  Bishop  is  authorized  to  give.   Queen^t  Bench. 
Sut  the  plaintiff  denies  that  the  Bishop  was  authorized        ^^^^' 
to  give  any.  Daniel 

Morton. 
Sir  A.J.E.  Cockiumj  Solicitor  General,  for  the  de- 
fieodant,  was  stopped  by  the  Court  as  to  the  last  head  of 
curigiiinent.    The  plaintiff,  as  incumbent  of  JVest  Somertan, 
^^ras  a  non-resident  incumbent  within  the  meaning  of  stat 
1.  &  2  VicL  c.  106. ;  and  the  Bishop  was  authorized  to 
proceed     It  is  aiigued  that,  though  non-resident  de  facto, 
b^  was  not  non-resident  de  jure,  the  two  livings  having 
^>(^n  united.  It  is  conceded  that  he  must  fail,  unless  the 
Bcense  of  15th  March  1836,  effects  an  union:  and  it  itf 
Contended  that  such  license,  being  by  the  Bishop  only, 
^^nnot  be  construed  as  a  dispensation.     But  it  is  clear 
^at  no  union  was  contemplated  by  the  license.     It  can, 
*^^  tnost,  amount  to  no  more  than  a  temporary  union :  and 
^ia  the  law  does  not  recognize.    The  authorities  cited  on 
^e  other  side,  as  recognizing  temporary  unions,  are  cases 
^f  dispensations.    In  Com.  Dig,  Advowson^  (^  1  •)>  (^^O* 
'^o  such  thing  as  a  temporary  union  is  adverted  to ;  nor 
*«  any  union  spoken  of  which  does  not  at  least  incorpo- 
rate the  churches.     Again,  it  is  clear  that  no  union  can 
^  good  without  the  assent  of  the  patron  and  the  Crown ; 
Com.  Diff.  Advowson  (F  1.),  21  Vin.  Ah.  595,  tit   Union 
( A.  2).  All  that  Austyn  v.  Ttcyne  (a)  decided  was,  that  the 
assent  need  not  be  contemporaneous.  Regina  v.  Page  (b) 
^  in  favour  of  the  defendant.     It  was  there  assumed  by 
^  Court  that,  for  a  perpetual  union,  the  assent  of  the 
Patron  and  the  ordinary  is  necessary ;  but  that  a  tempo- 
^  onion  may  be  by  the  metropolitan  ;  that  such  union 
**•  quasi  dispensation,  "  palliata  dispensatio ;"  and  that  it 

V«)  Cro  EKz.  500.  (6)   Cro,  Elh,  719. 
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Queen^s  Bench,  is  not  necessary  to  have  the  express  word  **  dispeni 

^       •        tion/*  if  the  instrument  be  a  dispensation  in  effect.  It 

Daniel       jg  q\^^  ^]^q^  ^i^q  instrument  here,  if  anything,  is  a  qik^     ^asi 
MoETox.      dispensation ;  and,  as  such,  is  bad,  not  being  granted  'fcj 

the  proper  party.    It  has  been  urged  that  assent  may  Tm 

presumed,  the  contrary  not  having  been  shewn.     ^B^  mjtj 
if  the  plaintiff  alleges  a  union,  it  lies  on  him  to  sV^   a-^w 
a  complete  and  proper  union ;  and  the  other  side  (^  ^ebo- 
not  be  called  upon  to  negative  what  is  an  essential  ^  '^ep 
to  such  union.     And,  further,  the  Bishop  here  did  ^c-m  ot, 
even  if  he  had   the  power,   unite  the  two  benefi*.^  ^os; 
for  he  did  not  make  the  plaintiff  incumbent  of  F9^^^^ 
Somerton  cum  Cambsy  but  directed  that  he  should  k^5='  ep 
a  curate  for  one  of  the  two.     The  whole  policy  of    C^  ^^ 
legislature  has  been  against  pluralities. 

CMaUeyy  in  reply.     In  the  authorities  cited  for  xk:^^^^ 
defendant  there  is  nothing  to  exclude  a  temporary  unior"^^ 
The  two  descriptions  of  union,  and  the  points  of  distinc^'"''^ 
tion  between  them,  are  frequently  recognized  in  the  books-i^^ 
[Lord  Campbell  C.  J.     Do  they  recognize  a  temporary^ 
union  as  different  from  a  dispensation?]     Yes;  on  the 
ground  that  a  dispensation  affects  the  person  only,  and  not 
the  benefices,  and  a  temporary  union  affects  the  benefices 
themselves.     It  has  been  admitted  that  a  dispensation 
cannot  be  made  by  the  ordinary ;  the  ordinary  has  power 
to  make  a  union ;  and  this  is  good  as  a  temporary  union, 
made    by   him.     [Coleridge  J.      I  understood  you    to      * 
say  that  you  had  no  direct  authority  for  a  temporary 
union.]    Regina  v.  Page  (a)  is  6ne.    [^Coleridge  J.    That 
case  shews  only  that  there  is  a  sort  of  dispensation  in 
the  shape  of  a  temporary  union.]     Betham  v.  Gregg  (b) 

(a)  Cro,  EKz,  719.  (6)  \0  Bing.  352. 
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^^ides  that  a  rector  appointed  to  a  living  which  had  pre-   Quums  Bench, 
vioadj  become  void  by  stat.  28  H.  8.  c.  11.  could  recover        ^^^_ 
tithes  fipom  the  date  at  which  the  second  living,  which       ^^anikl 
'^ndercd  the  first  void,  had  been  accepted.     It  is  clear,      Mobton. 
^eiefore,  thai,  if  there  be  no  union,  the  curacy  of  West 
SomerUm  became  ipso  facto  void  from  the  acceptance  of 
t.he  rectory  of  Combs;  so  that,  the  plaintiff  not  being  in- 
ouinbent  of  West  Somerten^  the  process  of  sequestration  is 
simply  null.     [Coleridge  J.    The  action  cannot  succeed 
unless  the  plaintiff  has  a  right  to  hold  as  against  the 
defendant.] 

Cur.  adv,  vult 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
Ae  Court 

This  was  a  sfjecial  case,  which  raised  for  our  detenni- 
^tioa  a  question  on  the  validity  of  a  sequestration  issued 
^J  the  late  Bishop  of  Norwich^  under  which  the  de- 
fendant had  been  appointed  sequestrator  and  received 
^  sum  of  25 1  1 1  s,  9d.  If  the  writ  of  sequestration  had 
^^J  issued,  it  was  not  denied  that  the  money  had  been 
^^^y  received,  and  that  the  plaintiffs  action  would  fail, 
^pon  consideration,  we  are  of  opinion  that  the  writ  of 
sequestration  had  duly  issued. 

The  plaintiff,  in  1835,  became  perpetual  curate  of 
W  ett  Somertofiy  a  benefice  with  cure  of  souls ;  and,  in 
1836,  was  duly  presented,  instituted  and  inducted  to  the 
rectory  of  Combsy  also  a  benefice  with  cure  of  souls. 
Both  benefices  are  in  the  diocese  of  Norwich,  and  fifty 
ntiiles  apart  firom  each  other.  Concurrently  with  his  j)re- 
scntation  and  institution  to  the  latter  benefice,  the  then 
Bishop  of  Norwich  by  an  instrument  under  his  episcopal 
ijeal,  which  was  addressed  to  the  plaintiff  as  perpetual 
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curate  of  the  former  and  rector  of  the  latter  beneficz^ 
and  which  recited  that  good  causes  had  been  allegi^B 
and  on  previous  and  due  consideration  allowed,  nn\u  ■ 
annexed  and  incorporated  the  rectory  with  the  perpeti^z^ 

curacy  during  the  plaintiiTs  incumbency  on  the  latter^  a^ : 

80  long  as  he  should  be  perpetual  curate  there,  and 
longer,  by  the  Bishop's  ordinary  authority.  To  this  ^^ 
Bishop  annexed  a  condition,  that  the  plaintiff  should  A=— « 
a  sufficient  curate^  licensed  and  approved  by  Ms  ordin^^za 
authority,  to  instruct  and  teach  the  people  of  the  parisKm. 
which  he  should  not  reside. 

The  defendant,  in  August  1836,  had  been  nominaik.^^ 
by  the  plaintiff,  and  duly  licensed  and  approved  ^T" 
the  Bishop,  as  curate  of  fFest  Somerton,  being  that  <^* 
of  the  two  parishes  in  which  the  plaintiff  did  not  de  i 
reside ;  and  his  salary  was  fixed  at  50L  per  annum, 
late  Bishop  of  Norwich,  in  1846,  revoked  the  license  so  ^^ 
as  regarded  the  salary,  which  he  raised  to  SOL  per  anour:^ 
In  so  doing,  he  proceeded  under  stat  1  &  2  Fict  c.  10^'' 
s,  83.,  and  treated  the  plaintiff  as  a  non-resident  incun^^ 
bent  on  the  perpetual  curacy.  Differences  arose  betweec^ 
the  plaintiff  and  defendant  touching  the  stipend,  whidi^ 
the  Bishop  summarily  heard  and  determined :  and  ulu--^ 
mately,  on  refusal  to  pay  the  arrears  he  adjudged  to  be 
due,  issued  the  sequestration  in  question. 

If  the  plaintiff  can  be  considered  resident  on  fFest 
Somerton,  it  is  admitted  that  the  Bishop  had  no  jurisdic- 
tion; but,  if  he  be  non-resident,  no  valid  objection  hat 
been  urged  either  against  the  authority  or  the  regularity 
of  the  Bishop's  proceedings.  The  plaintiff  contends  that 
the  instrument  mentioned  in  the  commencement  of  this 
judgment  operated  an  entire  and  absolute,  though  tem- 
porary, union  of  the  two  benefices,  so  as  make  them. 
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to  grant  instruments  of  this  kind ;  and  it  is  not  desir«aJ 
to  pronounce  any  opinion  affecting  their  validity  g;^vj 
rally  without  a  more  precise  statement  of  all  the  circvsii 
stances  than  is  furnished  us  in  the  present  instafmc 
Upon  the  general  question,  therefore,  we  pronoune^  i 
opinion  whatever. 

On  examination  of  the  instrument  on  which  th 
plaintiff  relies,  it  does  not  appear  to  us  that  its  e£koC  ii 
or  was  intended,  to  create  a  union  of  the  benefices  in.  tlu 
proper  sense  of  the  term.  It  is  true  that  it  uses  th 
terms  "unite,  annex  and  incorporate,"  which  are  the 
proper  words  for  that  purpose,  and  that  it  authorizes  the 
holding  the  rectory  with  the  perpetual  curacy  as  ^^ 
benefice :  but  we  are  to  look  to  the  legal  effect  of  th* 
whole  instrument.  In  the  case  of  Regina  v.  Pag^  Cf 
there  were  the  same  words  of  union,  annexation  ^^ 
incorporation ;  and  there  were  not  the  words  of  di»p^° 
sation ;  and  yet  the  Court,  looking  to  the  whole  inst^ 
ment,  gave  effect  to  it,  not  as  a  union,  but  as  a  disp^' 
sation.  Now  we  here  find  that  the  benefices  were  ^^ 
intended  to  be  so  entirely  one  that  any  third  bene^^ 
of  any  value,  however  small,  or  however  near,  or  uO^^ 
any  circumstances  whatever,  could  be  held  at  the  sa-  *^ 
time;  and,  what  is  more  important,  that  it  was  a  cot»-^ 
tion  precedent  to  the  continuing  operation  of  the  inst^ 
ment  that  a  curate,  to  be  licensed  by  the  ordio^^ 
should  be  kept  in  that  parish  of  the  two  in  which  ^^ 
incumbent  should  not  reside.  By  its  very  provisio^^^ 
therefore,  residence  on  the  one  was  considered  to  p^^ 
duce  non-residence  on  the  other:  so  that,  though  ^^ 
certain  purposes  the  two  were  to  be  held  as  one,  that      ' 


(a)  Cro.ElU,l\9, 
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^t  the  incumbent  might  retain  the  fruits,  income  and   Queen's  Bench. 

increase  of  both  without  impeachment  by  anj  ecclesias-  * 

Hial ordinances,  yet  this  was  so  qualified,  especially  as  to       Danikl 
he  matter  of  residence,  that  it  woidd  be  doing  violence      Morton. 
o  the  language  as  well  as  spirit  of  the  instrument  to 
^Id  that,  by  virtue  of  it,  the  plaintiff  was  otherwise 
i^an  a  non-resident  on  that  benefice  of  the  two  from 
'hich  he  was  de  facto  absent 

We  are  of  opinion,  therefore,  that  the  plaintiff  was  a 
on-resident  incumbent,  and,  further,  that  he  was  so 
^thin  the  meaning  of  stat  1  &  2  Vict  c.  106.,  to  the 
rovisions  of  which  we  are  bound  to  give  the  fullest 
ffiect,  firameil  as  they  are  in  the  wholesome  policy  of 
liacountenancing  pluralities  and  remedying  the  incon- 
veniences flowing  from  them  so  far  as  may  be,  by  giving 
o  the  ordinary  ample  powers  for  providing  curates  in 
mch  cases  with  adequate  salaries,  and  enforcing  sum- 
marily the  payment  of  them.  It  follows  that  the  Bishop 
luid  jurisdiction;  and  that  our  judgment  must  be  for  the 
defendant. 

Judgment  for  defendant. 
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zS^Tth.  NoDEN  against  Johnson  and  Shores. 

In  trespass,  the  T^HE  declaration  stated  that  defendant,  on  &c.,^^  -••- 

count  alleging      X  iji  i«.«.  11  i-i  -«_  1 

that  defendant,  saulted  the  plaintiff,   and  beat,    bruised^  prnwim^af 

ed,  beat  and  ilf  dragged    and   pulled   about,   kicked,  wounded  and     iU 

tiff*^d^"n  treated  him,  and  then  knocked  down  and  prostrated     ^c 

do^^  the  P^^'^tiff  on  the  deck  of  a  certain  vessel,  and  thea       ^^^ 

deck  of  a  ship,  and  Struck  the  plaintiff  numerous  and  very  many  h^-^TJ 

pleaded,  as  to  blows,   whereby**  plaintiff  became  and  was  sick    S^   ^ » 

hmtmgmmdia  with  allegation  of  damage  to  plaintiff's  wearing  appar^^ 

defendant  was  Pleas  by  defendant  Johnson.     1.  Not  guilty,     la^^'^^ 

vSel  convey-  thereon.     2.  That  plaintiff,  before  and  at  the  time  ir""^^^* 

of wE^plw"*  assaulted  and  struck  and  beat  defendant  Johmon,  ac:-^"^ 

t?r?  ^^"t^ff  ^o^'d  again  have  beaten  him  if  he  had  not  defende 

made  a  noise,  himself;   averment,   that  he   committed  the  suppose " 

disturbance  ^         ^  '"^ 

and  affray  on     trespasses  in  sclf  defence.     Verification. 

board  the  ve?- 

sel,  and  **  was        3.  *^  As  to  the  assaulting,  beating  and  ill  treating  tbi 

with  a  certun    plaintiff  as  in  the  said  declaration  mentioned,**  that 

then'a^wMbeing  ^ndant,  before  and  at  the  time  when  &c.,  to  wit  on  thc^ 

JP^"^""'**     day  and  year   in  the  declaration  mentioned,  was  the 

name  is  to  the    captain  of  a  certain  vessel,  to  wit  a  steam-packet  called 

defendant  un-  *  ^  ^  ^ 

known,**  and       The  Columbine^  and  which  said  vessel  before  and  at  the 

was  striving  to  .  10 

beat  such  oer-    said  time   when  &c.,   to  wit   on   &c.,  was  g^oing  and 

son,  and  also  ,.  ^  .  .         .  , 

the  defendant,    proceeding  on  a  certain  voyage  or  excursion  in  and 

so  being  the 
captain  &c  ; 

whereupon  defendant,  so  being  the  captain  &c,  for  the  preservation  of  the  peace,  ind  of  onler 
and  discipline  on  the  said  vessel,  and  to  separate  plaintiff  and  the  said  other  person,  and  to  pre- 
vent plaintiff'  from  beating  the  said  person  and  the  defendant,  as  ho  otherwise  would  have  doiw. 
roolliter  uianus  &c.  It  appeared  on  the  tnal  that  the  person  with  whom  plaintiff*  bad  been 
fighting  was  not  unknown  by  name,  and  was  not  a  passfn^rcr,  but  the  mate  of  the  vesMl. 

Held  that  the  justification  was  sufficiently  maintained  notwithstanding  the  variance,  the 
name  and  description  of  the  party  not  being  material. 

But  that  the  plaintiff  must  recover  for  the  knocking  down,  that  being  alleged  as  e  dietiiict 
trespass  from  the  assaulting,  beating  and  ill  treating,  and  not  covered  by  the  jnitifioatioii. 


:  OQ  tbe  saia  voyage  or  excursion  under  tne 
id  &C.  of  him  the  said  J.  as  aforesaid,  and 
he  pkuntiff  was  such  passenger  in  and  on  board 
as  aforesud,  he  the  plaintiff  made  a  great  noise, 
ince  and  aflray  in  and  on  board  of  the  said  vessel, 
3  then  fighting  with  a  certain  other  person  then 
Dg  a  passenger  in  and  on  board  of  the  said  vessel, 
oee  name  is  to  the  defendant  «7.  unknown,  and 
en  with  force  and  arms  striving  to  beat  and 
die  said  last  mentioned  person,  and  also  him  the 
iDt  Jl,  so  being  the  captain  of  the  said  vessel 
»aid:  Whereupon  defendant  «7.,  so  being  such 
of  tbe  said  vessel,  and  being  then  present,  for  the 
Btion  of  the  peace  of  our  Lady  the  Queen,  and  to 
e  and  maintain  due  onler  and  discipline  on  the 
■ely  and  in  order  to  separate  and  part  the  plain- 
1  tbe  said  other  person  so  fighting  together  as 
id,  and  to  hinder  and  prevent  the  plaintiff  from 
ag,  beating,  wounding  and  ill  treating  the  said 
lerson  and  him  the  said  «7.,  as  he  the  plaintiff 
en  about  to  do  and  would  otherwise  have  done, 
B  auch  captain  of  the  said  vessel,  to  wit  at  the 
ne  when  &c.,  gently  laid  hb  hands  upon  the 
1^  as  he  lawfully  might  for  the  cause  aforesaid: 
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NODEN 
V. 

Johnson. 


Replication  to  pleas  2  and  3.:   De   injuria.     Ia^«] 
thereon. 

On  the  trials  before  Parke  B.,  at  the  Lincoln  SpnMi| 
Assizes   1850,  the  question,   as  to  defendant  JohnM^^ 
turned  upon  the  third  plea.     It  appeared  that  there  n^'*' 
a  disturbance  on  board  the  defendant's  vessel  (an  excL.^^' 
sion  steam-packet  between  Gainsborough  and  Hytt)^      ^ 
stated  in  the  plea;  that  the  plaintiff  was  fighting,  ir  "^ 
with  a  passenger  unknown,  but  with  the  other  defenda^^ 
Shores^  the  mate  of  the  vessel ;  and  that  the  defendar:^^ 
Johnson^  who  was   the  captain,  interfered  to  keep  th^" 
peace  and  protect  Shores,  and,  in  so  doing,  gave  di^^ 
plaintiff  a  blow  which  knocked  him  down  upon  th^-^ 
deck.     Parke  B.  was  of  opinion  that,  if  the  plea  hac^ 
stated  an  affray  merely,  there  was  evidence  to  support^ 
it,  but  that  the  rest  of  the  plea  would  then  have  been  in — 
applicable,  and  bad  on  special  demurrer :  consequendy^ 
the  fighting,  as  alleged,  must  be  considered  as  put  in^ 
issue:  but  that,  without  proof  of  the  allegation  that  the^ 
plaintiff  was  fighting  with  a  passenger  and  person  on-^ 
known,  and  about  to  beat  such  person,  the  defendant'^ 
issue  could  not  be  borne  out;  and  that  the  allegation  was 
not  supported,  the  person  appearing  to  be  well  known, 
and  not  a  passenger  but  the  mate  of  the  vessel.     The 
jury  found  that  the  plaintiff  was  disturbing  and  annoying 
the  passengers,  and  assaulting  a  person,  not  a  passenger 
or  unknown ;  namely  Shores.     A  verdict  was  taken  for 
the  plaintiff  against  t7b/m«(?n  (a)  on  the  first  and  second 
issues ;  and  the  learned  Judge  directed  a  verdict  for  the 
plaintiff  against  Johnson  on  the  thini  issue.     The  da- 

(a)  The  jury  were  of  opinion  that  there  was  no  joint  tssaolt  proTtd ; 
and  HayUf  for  the  plaintiff,  elected  to  take  a  verdict  against  Jokumm, 
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^ages  were  founds  under  his  Lordship's  direction,  as  Queen's  Bench. 

'  follows:  5s.  for  throwing  the  plaintiff  down  on  the  deck,  ;__ 

^hich  Parhe  B.  considered  not  to  be  justified  by  the        ^*^^^^ 
plea:  and  6i  15j.  for  the  rest  of  the  trespasses,  with      Johnsox. 
Iciive  to  move  that  the  damages  might  be  reduced  to  5s, 
Bumfrey^  in   the  ensuing   term,  obtained  a  rule  nisi 

^accordingly:  and  also  for  a  new  trial  on  the  ground  of 

misdirection.     In  this  vacation  (a), 

G.  Hayesshewed  cause.  As  to  the  reduction  of  damages : 
application  might  have  been  made  at  the  trial  to  amend; 
but,  there  being  no  amendment,  the  question  as  to  variance 
remains.      [Wiffhtmoji  J.  Would  not  it  have  been  suf- 
fioent  to  aver  merely  that  the  plaintiff  was  fighting  with 
**  a  certain  other  person?''  Erk  J.  In  an  action  for  negli- 
gence, if  it  is  alleged  that  the  defendant  was,  by  his 
servant,  driving  a  cart  along  the  highway,  need  the  name 
^  the  servant  be  stated  ?    There  is  no  rule  of  law  that 
JOQ  may  not  mention  a  man  by  his  description  as  well  as 
l^J  bis  name].  It  would  not  have  been  sufficient  to  plead 
^t  the  plaintiff  was  making  an  affray :  the  allegation 
^ould  have  been  specially  demurrable  as  wanting  cer- 
tainty.   An  affray,  according  to  the  definitions,  3  Inst, 
158.,  2  Hawk.  P.  C.  19.,  Book  1.  c.  63.  s.  1.  (7th  ed.),  1 
Bust,  an  Crimes,  291  (3d  ed.),  is  a  public  offence  to  the 
terror  of  the  King's  subjects ;  a  mere  fighting  in  a  private 
place  would  not  constitute  it     The  defendant  was  bound 
to  she  wfacts  from  which  the  Court  could  collect  that  a 
criminal  affray  was  committed.    So,  in  justifying  an  impri- 
sonment, the  defendant,  if  a  private  person,  and  if  he 
relies  upon  suspicion  that  an  offence  had  been  committed 
by  the  plaintiff,  must  state  facts  with  as  much  certainty 

{^a)   Aornii6«r28th.     Before  Patteeon,  Coleridge,  Wightman  Uid  Erie  Js, 
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VohmeXVL    88  would   be   requisite   in  an    indictment;    Mure 

Kaye(a);   and   the  facts  must  be  proved   as  allcg^^^^ 
Here,  therefore,  the  allegations  as  to  the  fighting  ^^r^*'"'*'^^ 
material,  and  the  defendant  was  bound  to  prove  the 
"  in  substance  as  laid ;"  Stephen  on  Pkadinff,  378.  5th  e^  ^ 
Now  an  error  in  the  name  of  a  person  not  part^^ 
to  the  suit  is  a  fatal  variance;    Stephen  on  Pleadin^s^ 
339,  340,  and  authorities  there  cited:  and  it  is  8UcC'=^ 
a  variance  to  describe  a  person  as  unknown  when  th^-^-^* 
evidence  shews  that   he   was  well  known.     This  hsL^^-^ 
been  ruled  on  an  indictment  for  felony ;  RexY.  fFaIker{b)^^^ 
Such  an  averment  misleads  the  opposite  party  as  tm:^ 
the  case  he  is  to  meet.     The  plaintiff,  if  properly  in^"^  ' 
formed,  might  have  replied,  not  De  injuria,  but  excess^ 
As  to  the  verdict  for  5«.,  there   is  no  ground  for  & 
new  trial     The  third  plea  does  not  justify  the  knock  .^^' 
ing  down;  nor  could  ^'molliter  manus**  be  pleaded  t»:^ 
such  an  actual  battery.     "Ill  treating*  might  include ^^ 
knocking  down,  but  not  where  both  are  specified  as  du 
tinct  trespasses  in  the  declaration.     [Wiffhiman  J. 
contend  that,  if  this  plea  had  stood  alone,  the  plaintif^^ 
would  have  been  entitled  to  judgment  for  the  knocking 
down.]     He  would. 


WiUmorey  contra.  As  to  the  reduction  of  damages: 
It  seems  to  have  been  considered  on  the  trial  that  an 
afiray  must  necessarily  include  an  assault ;  but  this  is  not 
so  laid  down  in  the  books  which  have  been  referred  to^ 
nor  in  Tomlins's  Law  Dictionary,  tit.  Affray.  In  2  Haw 
iinsy  19,  Book  1.  c.  63.  s.  4.,  it  is  said :  "  Granting  that 
no  bare  words,  in  the  judgment  of  law,  carry  in  them  so 


(a)  4  TamU.  34. 


(h)  3  Camp.  264. 


NODEN 
V. 

Johnson. 
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VoimmeXVi.    distinct   trespass,  and  not  a  mere  aggravation  of  M 

original  trespass,  like  the  expulsion  in  Tayhr  v.  Cole  ^^ 

Among  other    cases    illustrating  this    distinction  ^ 
Blunt  V.  Beaumont  (b)  and  Kavanagh  v.  Gvdgt  (c). 

Cur.  adv.  vuf^^ 

Pattbson  J.  now  delivered  the  judgment  of  S-Ji 
Court 

There  were  two  questions  in  this  case:  The  fir"a^^ 
whether  the  third  plea  was  proved;  and  the  secor^^* 
whether,  if  proved,  it  covered  all  the  trespasses  of  whi^^^ 
the  plaintiff  gave  evidence. 

The  plaintiff  in  his  declaration  alleged  that  the  d^^ 
fendants  assaulted  him,  and  beat,  bruised,  pusheu^^^ 
dragged  and  pulled  about,  kicked,  wounded  and  i^^ 
treated  him,  and  then  knocked  down  and  prostrated  hiii^^ 
on  the  deck  of  a  certain  vessel,  and  then  hit  and  stnicU^ 
him  numerous  blows. 

The  defendant  JohnsoUy  by  his  third  plea,  as  to  tb^^ 
assaulting,  beating  and  ill  treating  the  plaintiff,  justified^ 
as  captain  of  a  vessel  having  the  plaintiff  and  others 
persons  as  passengers  on  board,  and  alleging  that  the^ 
plaintiff  made  a  great  noise,  disturbance  and  afiray  on^ 
board  the  said  vessel,  and  was  then  fighting  with  a^ 
certain  other  person  then  also  being  a  passenger  in  9xA0 
on  board  of  the  said  vessel,  and  whose  name  was  to  the  ^ 
defendant  Johnson  unknown,  and  was  striving  to  beat^ 
and  wound  the  said  person;  wherefore  the  defendant^ 
Johnson^  for  the  preservation  of  the  peace,  and  to  pre — 
serve  due  order  and  discipline  in  the  vessel,  and  to^^ 
separate  and  part  the  plaintiff  and  the  other  person 


(o)  3  r.  R.  292.  (6)  2  Cro.  Af.  ^  R,  412.  S,  C.  6  TVr.  1100  -* 

(c)  7  Man.  ^  Q.  316.  322. 
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fighdng  together,  and   to  prevent  the    plaintiff  from   Qwen'i  Bench, 
beatings  wounding  and  ill  treating  the  said  other  person,        1850. 
88  he  would  have  done,  then,  as  such  captain,  gently       Noden 
Iftid  his  hands  upon  him ;  which  was  the  trespass  men*     Johnson. 
tioned  in  the  plea 

I'he  evidence  was  conflicting :  but  thq  jury  found  the 
plea  proved,  except  that  the  person  with  whom  the 
plaintiff  was  fighting  was  not  a  })assenger  and  unknown 
to  the  defendant  Johnson,  but  that  he  was  the  other 
defendant  {Shores)  the  mate  of  the  vessel:  and  the  ques- 
Uon  is,  whether,  notwithstanding  the  failure  of  the 
•  ^fendant's  proof  in  that  respect,  he  is  entitled  to  have 
™e  verdict  entered  for  him  upon  that  plea. 

It  may  be  that  the  allegation  that  the  plaintiff  was 

'^^^ing  a  noise,  disturbance  and  affray  would  not,  with- 

^**t  more,  justify  a  battery,  without  at  least  averring  a 

P'^vious  request  to  desist,  even  though  it  was  said  that 

^^  defendant  interfered  to  preserve  discipline  on  board 

^^  vessel  of  which  he  was  captain,  the  plaintiff  being 

passenger  only.     But  the  defendant   alleges  further 

^^t    the  plaintiff  was   actually    fighting   with  another 

*^*^n  on  board,  and  that  he  interfered  to  preserve  the 

*^^^ce  and  prevent  the  plaintiff  beating  and  ill  treating 

^^h  person.     This  was  proved;  and,  if  the  statement 

^^t  such  third  person  was  a  passenger,  and  his  name 

^Ktiown  to  the  defendant  Johnson,  can  be  rejected  as 

^^   immaterial  allegation,  and  is  not  matter  of  descrip- 

^^,   the   defendant  would  be  entitled  to  the  verdict 

l^ti  the  third  plea.     It  was  quite  immaterial  who  the 

^^'^on  was  with  whom  the  plaintiff  was  fighting.     If  he 

^^  fighting  with  any  one,  whoever  he  nught  be,  the 

^Sendant  might  justify.     It  was  unimportant  whether 

*^^^  name  was  known  or  unknown ;  and  we  think  that 

VOU   XVL    N.  8.  Q 
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Voiunu  XV L    the  plea  would  have  been  good  if  it  had  merely  si 

L_  that  the   plaintiff  was  fighting  with  another   pei 

NoDEN       without  stating  such  person's  name,  or  that  it 
Johnson,      unknown  to  the  defendant 

The  offence  of  larceny  consisting  in  taking  and 
rying  away  goods  and  chattels  with  intent  to  deprive     ^lie 
right  owner  of  his  property,  the  indictment  must  s^c^te 
the  owner  by  name  if  known,  or  the  omission  mus'C;     le 
excused  by  stating  that  it  is  not  known.     The  offeca  ce 
depending  mainly  upon  the  ownership,  it  is  necesas^Lsy 
that  it  should  be  stated,  if  it  can  be :  but  in  such  a  case      «  . 
the  present,  where  nothing  can  turn  upon  the  identity      ®* 
the  person  with  whom  the  plaintiff  was  fighting,  the  fi^^ 
of  fighting  being  all  that  is  material,  there  can  be  ^"^ 
reason  for  requiring  the  name  to  be  stated  or  the  omissic^^^^^ 
excused.  If,  then,  it  was  unnecessary  to  have  descril 

the  person  with  whom  the  defendant  was  fighting,  eil 

by  name  or  otherwise,  the  plea  would  have  been  goom^-^^' 
and  the  defendant  entitled  to  the  verdict  for  him,  if  thi^  ^^ 
words  "  then  also  being  a  passenger  in  and  on  board  o^^ 
the  said  vessel,  and  whose  name  is  to  the  defendao"  ^^ 
W,  Johnson  unknown,'*  had  been  omitted. 

That  statement  may  be  divided  into  two  parts.    First--^' 
so  much  as  contain  the  words  '^  then  also  being  a  passen-^  ^' 
ger  in  and  on  board  of  the  said  vessel ";  and,  secondly;;^"'**^' 
so  much  as  contains  the  words  '^  and  whose  name  is  to^^ 
the  defendant  ^.•TbAiwon  unknown."  The  first  part  doetiSi^    ^ 
not  contain  matter  of  description  of  the  person,  charactei^^  " 
or  condition  of  the  individual;  nor  are  the  words  **thei:--^^^ 
also  being'*  so  much  words  of  description  as  of  allegatior 
and  averment :  and,  if  they  are  not  necessarily  words  of  de^ ' 
scription,  that  part  may  be  rejected  as  surplusage,  it  bei 
quite  immaterial  whether  the  person  was  a  passenger 


9  ui/iixou  iiijuiaiciiai^  Liecuuse  euuu^u  reuiaiijeu^ 

the  part  in  respect  of  which  the  variance  arose, 
>rt  the  pleading.  So  in  Lewis  v.  IVcdter  {c\ 
was  alleged  that  the  plaintiff  was  an  attorneyi 

certain  libellous  matter  was  published  of  and 
Dgthe  plaintiff  and  of  and  concerning  him  in  his 
%  it  was  held  to  be  no  variance  that  the  plaintiff 
thew  that  it  was  of  and  concerning  him  as  attorney, 
f  the  allegation  being  proved,  which  was  enough 
ain  the  action.  The  second  part  of  the  state- 
es  not  contain  matter  of  description,  but  rather 
.  reason  for  not  stating  the  name  of  the  person, 
as  unknown.  This  would  have  been  a  material 
a  if  it  had  been  necessary,  as  in  an  indictment 
ay,  to  state  the  name  or  to  aver  that  it  was  un- 
•nd  a  &iliire  of  the  proof  in  that  ease  might 
le  plea;  but,  as  already  stated,  we  do  not  think 
IB  material  either  that  the  name  should  be  stated 
miasioa  excused:  and  consequently  we  are  of 
that  the  variance  in  the  proof  as  to  the  name 
iknown  was  immateriaL 
odgment  therefore  is  that  the  verdict  should  be 
Gv  the  defendant  on  the  third  plea, 
re  however  of  opinion  that  that  plea  does  not 
.  the  tfespasses  proved :  and  that  the  knocking 
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FofaM  XV L    ^oim  and  prostradng  the  plaintiff  are  chai^ged  distinotly 

^^^'       from  the  assaulting,  beating  and  ill  treating  justiBeA   i«^ 

NoDMf       the  plea:  and  that  the  plaintiff  is  entitled  to  retain  fcw 

JoEMBOM.     verdict  for  5«.  for  knocking  him  down,  as  distiDOtI] 

charged  in  the  declaration,  and  proved,  and  not  justifies 

by  the  plea. 

Rule  as  follows. 

**  That  the  plaintiff  do  retain  his  verdict  i<» 
6s.f  for  knocking  down ;  and  that  a  verdic 
be  entered  for  the  defendant  Johntm  <^ 
the  3d  plea.** 
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CASES 

ARGUED  AND  DETERlflNED 


BE  QUEEN'S  BENCH, 

IN 

HILARY  TEBM  AND  VACATION. 

XIV.  VICTORIA. 


Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation,  were 


^  Campbell  C.  J. 

kTTESON  J. 


Coleridgb  J. 

WlOHTMAN  J. 


Governor  and  Company  of  the  Copper 
Miners  of  England  against  Fox. 


SUMPSIT  on  an  agreement,  by  which  the  plaintifis  Aasumpsit  by 
were  to  supply  the  defendant  with  2,700  tons  of  on^'S^nt?^ 
aars  of  their  make,  to  be  made  according  to  sections  Q^iron  nSs  t^ 

defendant, 
averring  mutual  promises.  Plea,  Non  assumpsit, 
the  trial,  the  plaintiffs  proved  the  making  of  the  contract  in  fact ;  defendant  proved 
«r  incorporating  plaintiffs  for  the  purpose  of  tradings  in  copper  ore,  but  containing 
I  as  to  trading  in  iron.  No  other  charter  was  proved.  There  was  no  evidence  that 
itract  proved  was  in  any  way  ancillary  to  the  trade  in  copper. 

If  that  the  contract,  not  being  under  seal,  and  not  being  for  the  trading  purpose  for 
plainti&  were  incorporated,  did  not  bind  plaintiffs,  and  that  defendant  was  entitled 
rerdict  on  the  plea  of  Non  assumpsit,  as  there  was  uo  consideration  for  his  promise, 
re.  whether,  if  the  contract  had  been  under  seal,  it  would  have  bound  plamtiffii,  not 
I  contract  for  the  purpose  for  which  they  were  incorporated  ? 
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Volume  XVI.    to  be  furnished  by  the  defendant,  and  to  be  paid  for  at  8 

1851 
'_  _  much  a  ton.   Mutual  promises.   Averment  that  700  tot 

Miners'      ^^^®  supplied,  accepted  and  paid  for :  breach,  that  dc 
Company      fendant  would  not  furnish  sections  to  enable  the  plain 


V. 


Fo3L         tifls  to  supply  the  remaining  2000  tons.     Plea  (amongs 
others),  Non  assumpsit 

On  the  trial,  before  Coleridge  J.,  at  the  sittings  ii 
London  after  Hilary  term  1850,  it  appeared  that  tb 
contract  was  made  by  a  broker,  duly  authorized  by  tht 
defendant,  and  that  the  broker's  note  was  regular!; 
signed.  There  was  evidence  that  the  plaintifls  had  fc 
many  years  traded  as  manufacturers  of  iron,  and  tha 
the  defendant  had  dealt  with  them  as  such.  The  d« 
fendant*s  counsel  contended  that  the  plaintifis  we~ 
bound  to  prove  affirmatively  that  they  were  a  corporatic: 
entitled  to  sue  on  such  a  contract;  and,  in  order 
prove  that  they  were  not  so  entitled,  counsel  gave 
evidence,  as  part  of  the  defendant's  case,  a  charter 
3  W.  &C  M.  incorporating  the  Governor  and  Compaq 
of  the  Copper  Miners  for  the  purpose  of  mining  copp^ 
mines  and  smelting  and  selling  copper  ore,  but  contai^ 
ing  nothing  to  authorise  dealing  in  iron. 

The  learned  Judge  directed  the  jury  on  this  eviden  — 
to  find  for  the  plaintiffs  on  the  plea  of  Non  assumpsit  J" 
specific  question  was  put  to  the  jury ;  nor  did  eitfa»> 
party  request  that  any  question  should  be  put  T9 
rest  of  the  case  was  left  to  the  jury,  who  found  a  verdS 
for  the  plaintiffs,  with  2,5001  damages. 

Sir  F.    Thesiger,  in  Easter  term    1850,  obtained 
rule  nisi  for  a  new  trial  on  the  ground  of  misdirectic::? 
contending  that  the  corporation  could   not  bind  its^ 
at  all  to  a  contract  not  within  the  scope  of  the  busin^^ 
for  which  it  was  constituted ;    or  that  at  all  events     ^ 
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^nld  not  do  80  by  parol;  and  that  consequently  there   Quetn'i  Bench. 
''^  no  evidence  of  the  mutual  promises.  In  this  term,      ' 

CoPP£R 

Miners* 
Crowder   and  MoiUague  Smith  shewed    cause    (a).       Companj 

^^Oerc  was  evidence  that  the  Company  were  a  corpora-         Fox. 
^ob  aathorised  to  deal  in  iron.     The  defendant  himself 
^^^{  with  them  as  such ;   and,  though  the  defendant 
P^^oved  one  old  charter  which  did   not  authorize  the 
ptttintifls  to  deal  in  iron,  it  does  not  follow  that  that  was 
^luBonly  charter.     They  have  for  many  years  been  acting 
»•   an  iron  company,  in  fact ;  and  the  jury  would  have 
l^een   justified     in     finding     that    they    were    such. 
\^Goleridge  J.    I  did  not  leave  the  question  to  the  jury 
whether  the  Company  were  authorized  to  deal  in  iron. 
S'^o  goch  point  was  made  at  the  trial :  it  was  assumed 
^^>«t  the  Company  was  constituted  under  this  charter; 
■•Hi,  as  this  is  a  rule  for  a  new  trial  on  the  ground  of 
"^ladirection,   the  question  is,   whether,   on   the   facts 
••omed  to  be  proved,  the  jury  ought  to  have  been 
^«^ted  to  find  for  the  plaintifls ;  not  whether  there  was 
®^nie  other  supposition  on  which  the  verdict  might  have 
^^n  found  for  them.]     The  contract  sued  upon  has 
^^n  in  part  performed;  so  that,  if  there  be  any  dis- 
^'^ction  between  executed  and  executory  contracts,  this 
**fe  within  the  first  class.     But  that  distinction  was  dis- 
approved of  in  Church  V.  The  Imperial  Gcls  Company  (b)y 
^d  probably  may  be  considered  as  exploded.     [Lord 
^^nipbell  C.  J.    Sir  F.   Thesiger  admitted  that,  where 
^^  contract  was  within  the  scope  of  the  business  for 
^^ich  the  corporation  was  formed,  the  contract,  whether 

(*>)  JoMMory  13th.    Before  Ix)rd  CampbtU  C.  J.»  Pattern,  Coleridge  and 
1^6il^^.  846. 
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Volume  XV L    cxecutory  or  executed,   might  be  enforced.     I  do    r* 

L_  know  that,  where  the  contract  is  not  within  the  sccm 

of  the  business,  the  distinction  between  executed  b:m 
executory  contracts  is  exploded :  but  that  question  dc^ 
not  arise  here;  the  Company  are  not  suing  for  the  pri-* 
of  the  iron  sold  and  delivered.]  if  it  is  to  be  contends 
that  the  Company  cannot  legally  deal  in  iron  at  all,  the^ 
should  be  a  plea  of  illegality:  under  Non  assumpsit  tl^ 
question  is,  Was  there  a  contract  in  fact  ?  Where  a  co^ 
poration  are  made  defendant,  no  doubt  they  may  set  ur 
the  defence  that  they  can  only  contract  under  seal ;  hoi 
no  case  has  established  that  the  corporation  may  not » 
plaintiff  adopt  and  enforce  such  a  contract.  It  is  sai* 
that  there  is  no  mutuality,  and  therefore  no  considers 
tion:  but  the  man  who  has  chosen  to  enter  into  a  para 
contract  with  a  corporation  is,  in  that  respect,  much  ii 
the  situation  of  one  who  has  bound  himself  within  thi 
Statute  of  Frauds  to  a  party  not  bound  to  him.  In  suci 
a  case  the  unbound  contractor  enforces  the  contract  oi 
not  at  his  option ;  Laythoarp  v.  Bryant  (a).  There  I 
another  analogy :  if  a  contract  was  made  with  a  persoi 
professing  to  be  an  agent  but  not  really  having  siicl 
authority,  the  supposed  principal  may  repudiate  th 
contract.  But  the  principal  may  adopt  the  contract  an« 
sue  upon  it,  and,  if  he  has  done  so,  the  want  of  mutuality 
is  no  defence :  he  can  no  longer  repudiate  the  contract: 
and  the  corporation  here,  adopting  and  suing  on  the  pare 
contract,  are  also  no  Ionizer  able  to  repudiate  it.  In  Th 
Fishmongers^  Company  v.  Robertson  (ft)  Tindal  C.  J 
delivering  the  judgment  of  the  Court,  says :  "  Evei 
if  the  contract  put  in  suit  by  the  corporation  had  beer 
on  their  part,  executory  only,  not  executed — we  fee 

(fl)  2  Snw  Ca.  735.  (6)  5  M.  ^  G.  131.  192. 
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Httl«  doabt  but  that  their  suing  upon  the  contract  would   Queen's  Bentk. 

■mount  to  an  admigision  on  record  by  them  that  such  * 

^^ntract  was  duly  entered  into  on  their  part,  so  as  to 

^  obligatory  on  themselves ;  and  that  such  admission 

on  the  record  would  estop  them   from   setting  up  as 

*Q  objection,  in  a  cross  action,  that  it  was  not  sealed 

with  their  common  seal:    on  the  same  principle  as  it 

waa  held  by  Holt  C.  J.,  and  the  Court,  in  The  Mayor  of 

Thetford^M  Case{a\  that,  Uhough  a  corporation  cannot 

do  an  act  tn  pais  without  their  common  seal,  yet  they  may 

do  an  act  upon  record ;  and  that  is  the  case  of  the  city  of 

ZAmdm  every  year,  who  make  an  attorney  by  warrant  of 

Attorney  in  this  Court  without  either  sealing  or  signing ; 

And  the  reason  is,  because  they  are  estopped  by  the 

v^ecord  to  say  that  it  is  not  their  act.     So,  if  an  action  be 

brought  against  a  corporation  for  a  false  return,  they  arc 

•^•^ped  to  say  it  is  not  their  return,  for,  it  is  responsio 

"^^ijoris  et    communitatis  upon   record.'      And,   in    the 

P^'^^nt  case,  the  direct  allegation  by  the  corporation 

**P<>n   this  record,  that   the   agreement  was   made   by 

^u>9e  on  their  behalf,  would,  as  we  think,  amount  to  an 

^^ppel  to  the  corporation  from  denying  the  obligator}- 

^'^  of  the  agreement  in  a  subsequent  action  against 

*^^tnsclves."     [Lord  Campbell  C.  J.  These  observations 

^'^  entitled  to  very  great  respect;  but  they  were  not  part 

^^  the  decision  in  that  case.     Tindal  C.  J.  adds,  "  But 

^  is  unnecessary  to  determine  this  point  on  the  present 

^^casion.'']   They  are  not  mere  obiter  dicta,  but  part  of 

^  Considered  judgment.     [Coleridge  J.  There  is   some 

^^flSculty  in  seeing  by  what  form  of  pleading  the  de- 


(•)  I  SalA,  192.     S.  C.  3  Salk.  103;  2  Lord  Raym.  848  ;  HoU,  171. 
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Vohmu  XV I.   fendaDt  coold  take  advantage  of  the  estoppel,  if  there  b     -^ 

'. —  one.]    There  are  numerous  cases  in  which  a  corpontio^^ 

M1NBE8'      ^  recovered  in  an  action  of  assumpsit.     Tindal  C  ^^ 
ompany      y^fe^g  jq  many  of  them  in  the  judgment  last  cited  (a). 
Fox. 

Sir  F,  T/tesiffer,  Peacock  and  Prentice  contra.    Tbm 
cases  in  which  a  corporation  has  succeeded  in  actiocr= 
on  simple  contract  are  of  two  kinds.     One  class 
sists  of  those  in  which  the  contract  has  been  completel 
executed  by  the  corporation,  and   the  defendant 
received  the  full  benefit,  as  when  a  corporation  sues  fi 
use  and  occupation.    If  this  were  an  action  for  the  prifl 
of  goods  sold  and  delivered  to  the  defendant,  these  1 
would  be  authorities  to  shew  that  he  must  pay  the  pri^^ 
The  other  class  of  cases  consists  of  those  in  which  the  co'^ 
tract  has  been  within  the  scope  of  the  business  for  whi^^ 
the  company  were  incorporated.    In  the  present  case, 
the  trial,  all  parties  acted  on   the  assumption  that  tl^B 
plaintifis  were  proved  to  have  been  incorporated  by  t — S 
charter  of  3  W*  Si  Jf.,  and  that  the  contract  sued  <^^ 
which  was  a  contract  to  manufacture  iron  rails,  v^^" 
neither  ancillary  to  nor  in  any  way  connected  with  t   ^ 
business  of  smelting  copper  ore  for  which  they  were  L     ^ 
corporated.     It  does  not  come  into  question  whether 
is  illegal  for  this  company  to  deal  in  iron :  that  poi^^ 
would  arise  if   this    contract   had  been    under    ses/^ 
and  it  may  or  may  not  be  that  a  contract  under  seal  fiir 
this  purpose  would   be  void.     But  the  question  now 
raised  is  whether  the  averment  of  mutual  promises  b 
proved.     If  the  now  defendant  were  suing  on  this  con- 
tract as  plaintiff,  and,  as  such,  alleged  mutual  promiaes, 

(«)  Pp.  194—196. 
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^^9  trennent  woold  not  be  proved  as  against  the  corpo-  Quee»'$  Bench. 

'^^tion ;  Zoinpreff  v.  BiUericay  Union  (a),  Diggle  v.  Lon-  ' 

*^  and  Blackball  BaOway  Company  (b).     That  is  not       miners' 
'^ow disputed:  the  plaintifis  are  driven  to  contend  that.      Company 
tboQgh  the  corporation  was  not  bound,  the  other  con-         ^o** 
^■"sKting  party  was:   but,  as  the  consideration  for  the 
^liefendant's  promise  is  the  mutual  promise  of  the  Com- 
pMTiy,  it  is  dear  that  unless  the  Compon  j  are  bound  it  is 
n^idam  pactum.    The  cases  alluded  to  under  the  Statute 
of  Frauds  are  not  like  this:  in  those  there  is  a  defect  of 
tilic  evidence  made  essential  by  the  act  of  the  legislature. 
M-^licn  it  is  said  that  in  some  way  the  Company  have  by 
Imnging  the  action  made  the  contract  good  by  estoppel. 
I^ctwithstanding  the  high  authority  of  the  dicta  of  Tindal 
C«  J.,  it  may  be  asked  how  this  supposed  estoppel  is 
mutual?    How  it  is  for  the  benefit  of  the  defendant? 
And,  as  was  suggested  from  the  Bench,  how  it  is  to  be 
^en  advantage  of  by  the  present  defendant  on  the 
'accord,  supposing  him  to  bring  an  action  hereafter? 

Cur.  adv,  vult 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  {January  22d.),  delivered  judgment 

We  are  of  opinion  that  in  this  case  the  rule  should  be 
°"rfe  absolute.  The  objection  relied  upon  by  the  defend- 
^t,  if  well  founded,  may  clearly  be  taken  advantage  of 
nnderthe  plea  of  Non  assumpsit.  If  the  contract  given 
in  evidence  is  void,  the  defendant  did  not  promise  in  man- 
ner and  form,  and  no  special  plea  could  be  necessary. 
iet  us  then  inquire  whether  the  plaintiffs  could  have 

(a)  3  Ezch.  283.  (ft)  5  Exch,  442. 
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VoImhu  XV r,    been  Bued  on  this  contract  for  not  delivering  the  iron  i 

The  general  rule  being  that  a  corporation  can  only  bin^v 
itself  by  deed,  the  simple  contract  on  which  it  is  to  bi^ 
held  liable  must  be  brought  within  some  of  the  excepts 
tions  to  the  riAe.  But  this  is  not  such  a  small  matter  a&ji 
a  corporation  may  contract  for  without  deed:  and  th^ 
cases  respecting  executed  contracts  are  here  whoUj^ 
inapplicable.  The  only  ground  on  which  the  validity 
of  the  contract  has  been  rested  is  that  this  must  b^» 
taken  to  be  a  trading  company  which,  under  its  ilim  ^ 
tered  constitution,  may  deal  in  iron  rails.  But 
charter  of  S  fV.  ^  M.  by  which  the  corporation  wa 
created  was  in  evidence ;  and  this  charter  is  expr 
confined  to  dealing  in  copper:  it  contains  some  gene 

words  about  ^*  lands,   mines,   mills,  and  houses;"  bi 

these  all  have   reference  to   the  "  copper  ore "  mecr^ 
tioned  in  the  preamble  to  the  charter;  and  the  Compan^^ 
is  only  authorized  to  manage  and  carry  on  the  bosinefi^ 
and  aiFairs  belonging  to  copper  miners.     Had  the  sulf^ 
ject  matter  of  this  contract  been  copper,  or  if  it 
been  shewn  in  any  way  to  be  incidental  or  ancillary 
carrying  on  the  business  of  copper  miners,  the  contnu^ 
would  have  been  binding,  although  not  under  seal ;  for*"^ 
where  a  trading  company  is  created  by  charter,  whil^ 
acting  within  the  scope  of  the  charter  it  may  enter  into 
the  commercial  contracts  usual  in  such  a  business  in  the 
usual  manner.     But  the  iron  rails,  the  subject  matter  of 
this  contract,  were  not  shown  to  have  any  connection 
with  the  business  of  copper  miners ;  and  indeed  it  was 
admitted  in  argument  that  the  plaintiffs  have  ceased  to 
be  copper  miners  and  now  only  deal  in  iron.     It  was 
contended  that  some  other  charter  is  to  be  presumed 
which  would  authorize  this  dealing  in   iron:    but^  the 


238 


Q.  B.  HILARY  TERM. 


Vohme  XV L   form  of  acdoD  to  which  the  opposite  side  may  resort,  oi 

'. —  from  what  point  of  time  the  estoppel  is  to  operate ;  and 

MiKERft*      After  a'K  it  would  only  give  a  remedy  upon  the  contrar 

"JP«>7      where  the  corporation  have  deemed  it  for  their  advantagi 

^<"^         to  enforce  it  by  action,  the  other  side  being  left  withoo 

remedy  where  the  corporation  wish  entirely  to  break  anc 

abandon  it     Besides,  giving  full  efiect  to  the  supposee 

estoppel,  and  supposing  that  hereafter  the  now  plaintiE 

might  be  sued  in  an  action  of  covenant  on  this  contrac 

(the  want  of  profert  being  somehow  excused),  still  tL 

estoppel  would  not  prove  the  contract  set  out  in  thi 

declaration,  which  supposes  the  promises  on  either  sidi 

«     to  be  without  seal     On  no  ground,  therefore,  can  tfai 

action  be  supported. 

We  regret  very  much  that  any  technicality  should  m 
terfere  with  the  enforcement  of  a  fair  contract :  but  tl 
law  by  which  a  corporation  is  not  bound  unless  the  co<« 
tract  is  under  seal  can  only  be  altered  by  the  legislatur- 

Rule  absolute  (._ 

(a)  Reported  by  C.  Bhukbum^  Esq. 
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Qiref»*«  Bench, 
1851. 


^ULLKT  against  Challis  and  Kennabd  Esqrs.     Saturday, 

^  ^  January  Uih, 

^^ASE  against  the  late  sheriff  of  Middlesex.  Cageainimst 

The  declaration  stated  a  judgment  recovered  in  cation  creditor. 
McQueen's  Bench  by  the  plaintiff  against  Charles  Thorp  ^^"hat 
for  88i  15$.,  and  the  issuing  of  a  writof  fi.  fa.,  addressed  to  ^^J^  ofThe 
the  sheriff  of  Middlesex,  and  indorsed  to  levy  88/.  15*.  and  ^5*°^  ^^*^'° 

•^  defendaiit*s 

1 1  3#.,  delivered  to  the  defendants  who  were  then  sheriff  bw^wick.  of 

^^      ^  wl^ch  defend- 

of  Middlesex.     It  then  averred  that,  at  the  time  of  delivery  ant  had  notice 
*•    1  .  .  and  might 

of  the  writ,  and  thence  during  all  the  time  next  after  haTeleried 
meDtiooed,    •*  there  were   within   the   bailiwick  of  the  Breach?  tLt 
defendants,  as  such  sheriff  as  aforesaid,  divers  goods  and  would  not  levy 
cbattels  of  the  said  C.  T. ;  and,  although  the  defendants,  ^^^^""^ 
"*  the  reasonable  and  proper  discharge  of  their  duty  to  ^f*  ^^^^*  . 
*e  plaintiff  and  the  said  C.   T.,  reasonably  could  and  a  traverse  of 

.  •'the  averment 

"^^ht  have  levied  and  caused  to  be  made,  of  the  said  that  there 

irrwrv^  _       ,  ,  _  .11  1.1     ^^^  goods  of 

i>^*^s  and  chattels,  the  moneys  so  indorsed  on  the  said  which  defend- 
^^^t  and  directed  to  be  levied  as  aforesaid,  and  although"  have  levied  &c. 
^  Reasonable  time  for  levying  and  making  the  moneys  she^\ise\ied^ 
^*d  elapsed  before  return  of  the  writ,  and  com-  f^orand'sold 
^^ncement  of  the  suit,  of  all  which  there  was   notice  Jj;e™»  ^"t  that 

'  the  sale  was 

^  defendants :  "  Yet  the  defendants,  disreffardinff  their  improperlv 
^        .  ,     .  conducted,  so 

^^^y  in  that  behalf,  did  not  nor  would,  within  such  that  he  did  not 

make  so  much 

^^nable  time  as  aforesaid  or  at  any  other  time,  levy  or  as  ought  to 
^8e  to  be  made  of  the  said  goods  and  chattels  the  made,  and 
"'onejs  last  aforesaid  or  any  part  thereof,  but  wholly  Lived  less' 

than  he  other- 
wise  would 
have  done  and  not  enough  to  satisfy  the  debt, 
"eld.  that  this  evidence  supported  the  breach,  and  that  it  was  not  necessary  that  plaintiff, 
"*">?  the  execution  creditor,  should  declare  more  specially. 
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roUme  xri.    neglected  and  omitted  so  to  do :  and  the  plaintiff  furlhcE 

,  says  that  the  defendants,  further  disregarding  their  dutr 

»ujnr  jjj  ^jjjg  behalf,  afterwards,  and  after  the  expiration  a 
CuALua.  gu^jb  reasonable  time  as  aforesaid,  and  before  the  conn 
mencement  of  this  suit,  to  wit"  on  &c.,  "  falsely  retume- 
to  the  said  Court  upon  the  said  writ  that  they  has 
seized  divers  goods  and  chattels  in  their  bailiwick  as  ttl 
goods  and  chattels  of  the  said  C  7.,  which  said  goo»< 
and  chattels  they  had  sold  for  the  sum  of  712.  6«.,  15^ 
part  whereof,  they  had  paid  to  the  landlord  of  the  pr3 
mises  whereon  the  said  goods  and  chattels  were  seize-z 
for  rent"  &c.,  and  9/.  12*.,  further  part  thereof,  they  hs.  . 
«  paid  and  retained  for  fees  and  expenses  for  and  » 
account  of  executing  the  writ  and  warrant,  that 
to  say  &c.  (specifying  them),  and  44/.,  residue  therein- 
after deducting  poundage,  they  had  paid  into  the 
Court  pursuant  to  a  Judge's  order :  "  and  that  the 
Charles  Thorp  had  not  any  other  or  more  goods,  ch;^ 
tels"  &c.  "  in  the  said  sheriff's  bailiwick  whereof  th-  * 
could  cause  to  be  levied  the  residue  of  the  said  dama^^ 
or  any  part  thereof.  By  means  of  which  said  grievanc?^ 
the  plaintiff  hath  not  obtained  satisfaction"  &c 

Pleas.  1.  Not  guilty.  2.  A  traverse  of  the  allegatioa 
that  there  were  goods  or  chattels  of  Thorp  of  which  the 
defendants  could  or  ought  to  have  levied  the  moneys. 
Issues  thereon. 

On  the  trial,  before  Wightman  J.,  ajt  the  sittings  in 
Middlesex  after  Easter  term  1850,  the  plaintiff's  case 
was,  that  the  sheriff's  officers  seized  goods  of  the  debtoi 
which  were  sold  for  71/.  6*.,  the  sum  named  in  the 
return ;  but  that  the  goods  were  of  considerably  greatei 
value ;  and  that,  if  the  sale  had  been  properly  conducted 
they  would  have  realized  more  money,  and  the  net  sun 
paid  to  the  plaintiff  would  have  been  greater. 
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-At  the  dose  of  the  plaintiff's  evidence  counsel  for  the   Queen*t  Bench. 
aeftndant  objected  that  the  declaration  was  not  framed  _      __*.._ 
so  as  to  admit  proof  of  this  case.     The  learned  Judge       ^u^;^ 
''^»cr?ed  leave  to  move  for  a  nonsuit.     The  defendants      ^"^llis. 
™en  produced  evidence;  the  case  went  to  the  jury; 
*«id  a  verdict  was  found  for  the  plaintiff  for  29i,  subject 
^o  the  leave  reserved 

JFatsony  in  the  ensuing  term,  obtained  a  rule  nisi 
to  enter  a  nonsuit  accordingly.  He  cited  Philips  v. 
Bacon  (a). 

JliUer  Seijt.  and  Carrie  now  shewed  cause.     The 
&cts  proved  sustained  the  averment  that  the  defendants 
did  not  make   the  money.     PhiKps  v.  Bacon  (a)  was 
cited  in  moving  for  the  rule,  as  an  authority  to  shew 
^IttU  the  count  should  be  special ;  but  in  that  case  the 
cxecQtion  debtor  was  the  plaintiff,  and  the  wrong  to 
™n  was  that  his  goods  were  wasted.    In  the  present  case 
^  execution  creditor  is  the  plaintiff;  and  he  sustains  no 
^*niage  from  the  waste  of  the  debtor's  goods  except  in  so 
^  as  the  debt,  in  consequence,  is  not  satisfied.     If  the 
^ont  were  to  set  forth  the  facts  specially,  it  would  be 
W,  on  special  demurrer  at  least,  unless  it  concluded 
^th  an  "  tf^  wc,"  (and  so  the  defendants  would  not  make  or 
«U8e  to  be  made  the  moneys) ;  for  to  make  the  money  is 
the  duty  which  the  sheriff  owes  the  creditor.     In  Aire- 
(on  ?.  Davis  {b)  the  plaintiff  declared  at  length ;  but  that 
was  not  necessary.     The  breach  in  the  present  case  is 
divisible ;  and  all  except  the  allegation  that  the  defend- 
ants did  not  make  the  money  may  be  struck  out. 

(a)  9  Eiut,  298.  303,  4.  (6)  9  Bing  740, 

VOL.   Xri.    N.  8.  R 


Vtf* 


"T  4.;! J^  ''^irv 


Samm'  rr^         ^tcmu,  ItrtmopiL  mm.  ItvrsneL 


dft  wsL  tut  s^msOi  HUL  ruuvfs-  iitsn.  nxn 
imij«r7-  -riuii  £  ux  liis  "tpti 

ICnJrUL  C  lie  «ZC  of  He   £E£fdX3IIL  rVTIOC^ 

M  'daaaeffni  x  wifi'^'f-n:  raois  »  aea 

irsarj.  -jf  inn- 15.  de  rrEciix  rifif^gic 
jt^TJa^ir  lie  oein  Tie  rseziL  Er-sansic  il 
tidC  tte  0£fea"arrr>  cod  zuc  mi^  :3e  sn 
teacxtfc  17  tie  sascsess  cc  :ie  rcccaL  « 
r«C  c/f  de  aciStxa  :  Jf «rf icac  r.  JLa/ri   f  ^ 

L^d  Cajosczx  C  J.  I  cm  cf  ^^ciiaaBii 
UftMC  be  CHctiSiged.  I  tlink  tbsi  in  xb» 
Urffepebdecit  breacbes  are  alk^efi  Tbe  fiia 
O^rfeMLoilA  did  Dot  DOT  woQid  leTT  or  caoae 
<^  tLe  goods  and  chattek  the  mooe  v&  Xom 
that  mean?  It  is  alleged  in  tbe  declaratk 
writ  went,  wberebj  tbe  sberiSs  were  com 
viake  tbe  monej.  It  is  also  alleged  that 
goods  suflkient  of  wbicb  tbe  defendants  i 
made  tbe  monej,  bat  tbat  tbey  did  not  mal 
it  not  support  tbat  allegation,  if  it  be  pron 
iberifff  seized  saflicient  goods,  and  tbat,  eitb 
^tf^yigcnce  or  tbrougb  collusion,  tbose  goods  1 
an  under  ralue,  and  so  tbe  money,  wbicb  011 
been  made  and  migbt  bave  been  made,  was 

(a)  9  EoMi,  298.  (6)  2  Ld.  Jtoyi 

ie)  1  Siark  N.  P.  C.  388. 
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I  think  it  may,  and  that  the  count,   though  it  might   Queen's  Bench, 
^^  been  more  specific,  is  specific  enough.  ^^^^' 


Mullet 

V, 


Pattbsom  J.  I  am  of  the  same  opinion.  When  the  Challis. 
^  was  granted  I,  for  one,  did  not  advert  to  the  dis- 
uDedon  which  has  been  pointed  out  in  the  argument, 
between  an  action  by  the  debtor  and  one  by  the  creditor. 
^  is  an  action  at  the  suit  of  the  creditor;  and,  had 
t«  coont  stated  the  facts  that  the  defendants  seized 
d^  goods  and  sold  them,  but  did  not  sell  them  for  a  fair 
P>ioe,  it  would  but  have  been  an  aJigumentative  statement 
dttt  the  defendants  did  not  make  the  money  which 
^  might  have  made.  The  only  case  cited  which 
ieeiDs  to  bear  on  this  point  is  Moreland  v.  Leigh  (a), 
^bich  I  own  I  cannot  quite  understand.  It  seems  to 
^  the  same  things  whether  the  general  allegation  that 
the  defendants  did  not  make  the  money  is  used,  or  the 
acts  are  stated  particularly* 

CoLBBiDGE  J.  concurred 

^lOHTMAN  J.     At  the  trial  I  thought,   and   I  still 
"^k,  that  this  declaration  contained  either  two  distinct 
"''^es,  of  which  one  was  proved,  or  one  entire  but 
"Wsible  breach,  of  which  one  part  was  proved,  which 
was  sufficient  to  maintain  the  action.     The  allegation 
on  which  the  case  turns  is  a  general  one,  that  the  de- 
^^odants  did  not  levy  or  cause   to   be   made   of  the 
ttid  goods  and  chattels  the  said  moneys.     The  defend- 
ants' counsel  say   this  applies   to  not  seizing,  or  not 
selling.     Probably  it  does  so  apply ;  but  it  also  applies 
to  such  a  case  as  was  proved  at  the  trial. 

Rule  discharged  (J). 

(a)  I  SUwk  N,  P.  C.  388.  (fr)  Reported  by  C.  Blackburn,  Esq. 

R  2 
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Voltme  XV r, 
1851. 


Tuesday, 
Janwary  1 4th. 


Smith  v.  Braine. 


Assumpsit  on 
a  bill  of  ex- 
change drawn 
on  defendant, 
and  accepted 
by  him,  in. 
doraed  bj 
drawer  to  C, 
and  by  C.  to 
plaintiff. 

Plea,  that 
the  bill  was 
drawn  for 

defendant's  ac-  for  the  accommodation  of  defendant,  and  wi 

commodation, 
and  was  in- 
dented in 
blank  by 
drawer  and 
delivered  to 
defendant  that 
he  might  get 
it  discounted 
for  his  accom- 
modation. 
That  defend, 
ant  delivered 
it  to  M.  to  get 
it  discounted 
and  hand 
the  proceeds 
to  defendant ; 
that  M.  deli- 
vered the  bill 
to  C.  that  C. 
might  get  it 
discounted  for 
defendant ; 

that  C. .  in  violation  of  such  purpose  and  against  ffood  faith,  and  without  tl 
defendant  or  M,.,  indorsed  to  plamtiff  without  consideration ;  and  that  plainti 
consideration.     Replication,  De  injuria :  issue  thereon. 

On  the  trial,  the  defendant  proved  as  follows.  The  bill  was  drawn  for  defc 
modation,  as  alleged,  and  was  by  him  delivered  to  M.  to  get  it  discounted  for 
gave  the  bill  to  C  to  get  it  discounted  for  defendant.  C.  took  the  bill  away,  pre 
discounted  and  to  bring  back  the  money  for  it  in  a  few  hours,  but  did  not  reti 
M.  saw  C. ;  and  C.  then  promised  to  bring  the  money  for  the  bill  immed 
went  away,  professedly  for  the  purpose  of  fetching  the  monev,  and  had  not  b 
and  defendant  never  received  anytning  on  account  of  the  bill.     Held : 

That  this  amounted  to  evidence  that  C,  who  indorsed  to  plaintiff,  was  a  mi 
and  that  the  jury  might,  if  they  thought  right,  infer  from  thence  that  plaintil 
value. 


A  SSUMPSIT  on  a  bill  of  exchange  for 
declaration  stated  that  E.  A.  Braine  dr 
upon  defendant,  payable  to  the  order  of  i 
three  months  after  date,  that  defendant  acce{ 
the  bill  was  indorsed  bj  the  drawer  to  on< 
and  by  him  indorsed  to  plaintiff. 

7th  plea.     That  the  bill  was  drawn  by  E 


in  blank  by  the  drawer  and  delivered  to  def< 
defendant  might  get  it  discounted  for  his  a 
tion:  That  defendant  delivered  the  bill  so  i 
one  Morton^  who  held  the  bill  for  the  spec 
that  he  might  get  it  discounted  for  defe 
pay  over  the  proceeds  to  defendant,  or  < 
the  bill  to  him :  That  Morton  delivered 
Chandler  for  the  purpose  of  Chandler  get 
counted:  That  Chandlery  in  violation  of  t 
for  which  the  bill  was  delivered  to  him,  i 
good  faith,  and  without  the  authority  or  kn 
defendant  or  of  Morton,  indorsed  the  bill 
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TofioM  XVL    tiff:  but  he  gave  leave,  in  case  the  verdict  should  be 

1851  ^«_ 
1^  defendant,  to  move  to  enter  a  verdict  for   plaintiflE 

**™        the  Court  should  be  of  opinion  that  enough  had     3 

Beaine.       been  proved  to  cast  the  onus  on  the  plainti£    Evido  ^ 

was  then  given,  which,  if  believed,  proved  that  the  pica 

tiff  had  given  full  value  for  the  bill :  but  the  jury  foun.^ 

verdict  for  the  defendant  on  the  issue  on  the  seve:* 

plea,  and  for  the  plaintiff  on  the  others. 

KnowUSf  in  Trinity  term  1850,  obtained  a  rule  nis^- 
enter  a  verdict  for  the  plaintiff.  He  cited  Jacob  v.  B^^ 
gate  {a)  and  Brown  v.  Philpot  (i). 

Pigott^  in  this  term  (c),  shewed  cause.  The  allegati^  - 
in  the  plea  in  Jacob  v.  Hungate  (a)  was  that  the  indon^ 
to  the  plaintiff  held  the  bill  without  consideration:  th» 
if  proved,  would  not  throw  such  discredit  on  the  bill 
to  call  upon  the  plaintiff  for  affirmative  evidence  tb^ 
he  gave  value :  but  here  the  plea  alleges  that  Chandh^ 
indorsed  the  bill  in  violation  of  good  faith ;  and  their 
if  proved,  did  discredit  the  title  of  the  plaintiff.  I^ 
Heath  v.  Sansom  (rf)  the  majority  of  the  Court  thou^2 
that  proof  that  the  indorser  was  incapable  of  suing  c^ 
the  bill,  though  it  might  be  merely  from  failure 
consideration  on  his  part,  was  enough  to  put  the  hoIdK 
to  prove  value.  Parke  J.,  though  concurring  in  t::^ 
judgment,  dissented  from  the  reason,  and  PattesonJ.  brr 
since  that  case  adopted  his  view;  Whittaker  v.  J^S 
monds  (e).  Patteson  J.  lays  down  the  rule  thus :  *^ 
indeed,  the  defendant  can  shew  that  there   has 

(o)  \  M.^  Rob.  445.  (b)  2  Af.  ^  Rob.  285. 

(c)  The  case  was  argued  on  13th  and  14th  January,  before  Lord 
bell  C.  J.,  Patteson,  Coleridge  and  Wightman  Js. 

(d)  2  B.^  Ad.  291.    See  Musgrave  v.  Drake,  5  Q.  B.  185. 
(«)  1  3/.  5r  Rob.  366.    S.  C.  in  Banc.  1  .4.  ^  E.  638. 
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something  of  fiaud  in  the  previous  steps  of  the  transfer  Qnem*!  BewA. 
<*f  the  instrument;  that  throws  upon  the  plaintiflP  the        ^^^^' 
^^ccesrity  of  shewing   under   what   circumstances   he        ^*^*^" 
*^ecame  possessed  of  it     So  far  I  accede  to  the  case  of      Blaine. 
"eatk  y.  Sansom  (a) ;  for  there  were  in  that  case  cir- 
cumstances raising  a  suspicion  of  fraud."    And  the  rule 
^as  laid  down  by  the  Court  of  Exchequer  to  the  same 
effect  in  Mills  v.  Barber  {b).     Can  it  be  said  that  in 
'l^e  present  case  there  were  not  circumstances  raising 
*   stronger  suspicion  of  fraud  than  in  Heath  v.   San- 
**>*«  (a)?    [Lord  Campbell  C»  J.    Upon  this  evidence  the 
fr^ud  may  be  merely  that  Chandler,  after  receiving  the 
P'^oceeds  from  the    plaintiff,   dishonestly   misappropri- 
ated them.]     That  may  be  so ;  but  the  facts  proved 
^ere  evidence  at  least  of  a  different  case,  namely  that 
^hotudkr  was  a  mala  fide  holder.     In  Bingham  v.  Stan- 
*^  (c)  there  was  a  plea  that  defendant  gave  the  draft  to 
^^«i€  Lule  as  security  for  money  lent  by  Lisle,  knowingly, 
'^  the  purpose  of  defendant's  illegally  playing  at  hazard, 
^>^  that  Lisle  transferred  the  draft  to  plaintiff  without 
^^^naderation.     The  replication  merely  alleged  that  the 
plaintiff  gave  good  consideration :  and  it  was  held,  on 
^hie  trial  of  an  issue  on  this  replication,  that  the  burthen 
^f  proof  lay  on  the  plaintiff,  because  the  illegality  of 
I^idt^^  holding  was  admitted  on  the  record.    Bailey  v. 
-Bidwell  (rf)  is  in   point :    there,  on  replication  of  De 
injuria  to  a  plea  that  a  bill  of  exchange  was  illegal  in  its 
inception,  and  plaintiff  took  it  without  value,  it  was  held 
that  proof  of  the  alleged  illegality  throws  on  the  plaintiff 
"^  onus  of  proving  that  he  gave  value. 

-^nowksy  contra.     In  all  the  cases  where  evidence  of 

^""^   '^B.if  Ad.  2.01.  (6)  \  M.Si  W.  426.     S.  0.  Tyr.  &•  G'.  835. 

^""^   ^^  Q.  5.  117.  (rf)  13  A/.  4-  n\  73. 
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Volume  XVI.    fraud  OF  illegality  has  been  h^Id  sufficicDt  to  cast  ce=: 

1851.  .     . 
!__  the  plaintiff  the  onus  of  proving  consideration,  eith^v 

^^        the  bill  of  exchange  has  been  obtained  by  fraad  or  the^ 

Braine.       jjug  jjggjj  illegality  in  its  concoction.     Here  the  odK 

evidence  was  that  the  bill  passed  through  the  hands  ^ 

intermediate  holders  without  consideration;  there  w^ 

no  proof  that  Chandler  took  the  bill  with  a  frandnle^ 

intention.     [fViffhtman  J.      Suppose   there    had    bec^ 

direct  evidence  that  Chandler  had  intended  from  the  fin= 

not  to  pay  over  any  money  he  might  receive  from  tHB 

plaintiff?]    That  could  not  throw  the  onus  on  the  plai — a 

tiff.     Heath  v.  Sansom  (a)  was  decided  before  the  N^= 

Rules  of  Pleading,  and  has  been  repeatedly  questioner 

There  too  the  bill  was  tainted  with  fraud  in  its  v^ 

origin.  Bailey  v.  Bidwell{b)  is  distinguishable  in  the  8ai:r:3 

manner.     The  present  case  is  that  Chandler  has  gir^^ 

nothing  for  the  bill  to  the  plaintiff;  it  is  like  the  case 

Jacob  V.  Hungate  (c),  where  Parhe  B.  said :  **  In  effecK^ 

only  comes  to  this,  that  the  payee,  Slade^  received  C;l 

bill  for  the  purpose  of  paying  the  proceeds  to  the  defec^ 

ant,  and  has  failed  to  do  so :  it  is  not  averred  there  ^^ 

any  fraud  in  the  transaction."    MilU  v.  Barber  (d)  b3^ 

is  an  authority  for  the  plaintiff,  and  explains  what  i^ 

meant  by  fraud  with  reference  to  this  question :  "  Unleas^*^ 

say  the  Court,  ^^  the  bill  be  connected  with  some  fraud,  and 

a  suspicion  of  a  fraud  be  r^sed  from  its  being  shewn  that 

something  has  been  done  with  it  of  an  illegal  nature,  as 

that  it  has  been  clandestinely  taken  away,  or  has  been 

lost  or  stolen,  in  which  cases  the  holder  must  shew  that 

he  gave  value  for  it,  the  onus  probandi  is  cast  upon  the 

defendant"    Brawn  v.  Philpot  (e)  was,  in   effect,  the 

(a)  2  B.  ^  Ad,  291.  (6)  13  M.  |-  W.  73. 

(c)  1  M.  ^  Rob.  445.  {d)  1  M,  *  W,  425.    S.  C.  Tj^r,  &  G,  R35. 

{r)  2  M  ^  /?,.;..  2Ro. 
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Foimmt  XVL    did  Dot  coDteod  that  under  such  a  plea  the  defendant 
1851. 
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always  bound  to  give  direct  evidence  of  want  of  co^^  ^ 
sideration,  but  freely  admitted  that,  where  it  is  prove-" 
Beaine.       tijat  the  person  who  indorsed  the  bill  to  the  plaintiff  go^^^ 
possession  of  it  fraudulently,  the  onus  of  proving  cott —  -^ 
sideration  is  cast  upon  the  plaintiff.     This  doctrine  mus^  ^ 
be  considered  as  now  fully  established.     The  decifflOM^^*^ 
upon  the  subject  before  the  New  rules  are  rather  loose.— ^-'-^^ 
Sometimes  it  was  held  that  under  the  general  issue  o£ 
Non  assumpsit  the  defendant,  by  merely  shewing  that  the^ 
bill  sued  upon  was  in  its  inception  an  accommodation  bill, . 
might  compel  the  plaintiff  to  give  evidence  of  cpnnder 
tion.     Some  Judges  ruled  that,  to  entitle  the  defendant 
to  call  for  this  evidence,  he  must  have  served  a  notic 
upon  the  plaintiff  that  it  would  be  required;  and  otb 
Judges  ruled  that  the  notice  was  unnecessary. 

The  matter  was  treated  as  a  point  of  practice,  whicb 
might  be  varied   according   to  supposed  conveQience.-i^' 
Under  the  New  rules  such  a  defence  must  be  specially 
pleaded;  and  the  defendant  must  adduce  evidence  ; 
which  the  jury  may  legitimately  infer  the  truth  of  alC 
the  allegations  of  the  plea  put  in  issue.    But  since  tht-^-^^ 

New  rules  Judges  have  with  entire  approbation  directef^ ' 

juries  that,  where  the  bill  was  illegal  in  its  inception, 
where  the  immediate  indorser  to  the  plaintiff  obtaine 
possession  of  it  by  fraud,  the  want  of  consideration 
between  him  and  the  plaintiff  may  be  presumed.    I  \ 
only  refer  to  the  recent  case  of  Bailey  v.  BidweU  (a),  ir 
which  the  Court  of  Exchequer  held  that,  if  to  an  action 
on  a  bill  of  exchange  or  promissory  note  the  defeo 
pleads  that  it  was  illegal  in  its  inception  and  that 

(a)  13  Af.  ^fr.  73. 
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P'^^dff  took  it  without  yalue, — the  illegality  being  Que«n*t  Bench. 
pit>ved9  the  onos  is  cast  upon  the  plaintifiP  of  proving  that 


l»e  ga?e  value.    Farke  B.  there  says:  "It  certainly  has        ^**^™ 

*^^©n,  since  the  later  cases,  the  universal  understanding,      Bbainb. 

^^^M  if  the  note  were  proved  to  have  been  obtained  by 

'^ud,  or  afiected  by  illegality,  that  afforded  a  presumption 

^liat  the  person  who  had  been  guilty  of  the  illegality 

'vroold  dispose  of  it,  and  would  place  it  in  the  hands  of 

^iiother  person  to  sue  upon  it;  and  that  such  proof  casts 

^pon  the  plaintiff  the  burden  of  shewing  that  he  was  a 

^K>n&  fide  mdorsee  for  value.    That  has  been  considered 

'^^  later  times  as  settled;  and  that  being  so,  it  was  per- 

^<^Ij  right  in  this  case  to  cast  upon  the  plaintiff  the 

OQrden  of  proving  that  he  gave  value  for  the  note.'* 

-^^^^derson  B.  adds :  "  It  appears  to  me,  that  though  the 

^^fendant  is  bound  to  aver  in  his  plea  both  the  illegality 

^^d  want  of  consideration,  yet  if  he  proves  the  illegality, 

^"^4   the  plaintiff  does  not  prove  the  giving  of  the  con- 

**^^Tation,  the  plea  is  maintained." 

fiut  Mr.  Knawles  insists  that  in  the  present  case, 

^^^*ore  the  transfer  of  the  bill  to  the  plaintiff,  there  was 

^^thing  to  taint  it.     He  is  quite  right  in  saying  that 

^*^^t^  want  of  consideration  does  not  constitute  fraud; 

^t  he  is  mistaken  in  supposing  that  in  this  case  nothing 

^*^^re  is  alleged  or  proved  beyond  want  of  consideration. 

l^e  plea  alleges  that  Chandler^  in  violation  of  the  pur- 

^^^^^«  for  which  the  bill  was  delivered  to  him,  and  against 

'^^^^<Hi  faiths  and  without  the  authority  or  knowledge  of 

^^^   defendant  or  of  Morton^  indorsed  the  bill  without 

^^  consideration  or  value  to  the  plaintiff;  and  the  evi- 

^^ce  of  Morton  with  respect  to  Chandler's  conduct  in 

^^^  transaction  was  such  as  might  reasonably  have  led 

^^    t.he  inference  that,  when  he  obtained  the  bill,  although 
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to  misappropriate  it  to  his  own  use.     His  declarations,      ^ 
which  are  relied  upon  to  shew  his  good  faith,  when  con-      — 

trasted  with  his  acts  might  be  considered  only  false  pre- 

tences  by  which  he  obtained  and  was  allowed  to  continue    ^^ 

in  possession  of  the  bill     At  all  events,  before  he  in- a 

dorsed  the  bill  to  the  plaintiff  he  may  be  considered  a^^ 
mala  fide  holder  of  it ;  and  the  same  presumption  arisefl^^-^ 
that  he  disposed  of  it  to  the  plaintiff  without  considera — :-^e 
tion,  whether  or  not  he  induced  Morten  by  a  fraud  to^^  — 
deliver  it  into  his  possession.  The  jury  would  not  hav^^  "^ 
been  bound  to  draw  these  inferences;  but  we  are  or^  : 
opinion  that  there  was  evidence  from  which  such  infe-^!— ■ 
rences  might  have  been  drawn,  and  that,  if  no  evidenc^^^^ 
had  been  offered  in  reply,  the  Judge  ought  to  have  sub 
mitted  that  evidence  to  the  jury  in  support  of  the  plec 
instead  of  directing  them  to  find  a  verdict  for 
plaintiff. 

Mr.  Kowles  mainly  relied  upon  the  two  cases  of  Jac 
V.  Hungate  {a)  and  Brown  v.  Philpot  (ft),  which  it  wi 
therefore  be  proper  to  examine.    The  former  of  these  do 
not  seem  to  be  at  all  at  variance  with  the  principle  wc  adop 
and  was  decided  by  the  same  learned  Judge  who  sul 
quently  so  clearly  enunciated  and  explained  that  principl 
In  Jacob  v.  Hungate  {a)  the  question  was,  whether  at  i 
trial  the  plaintiff  or  the  defendant  was  bound  to  b^i 
This  was  to  be  decided  by  looking  at  the  record- 
course  without  any  regard  to  evidence.    To  an  action 
the  indorsee  against  the  acceptor  of  a  bill  of  exchan 
the  defendant  merely  pleaded  that  he  had  accept 

(a)  1  3/.  ^  Rob,  4^5.  (ft)  2  M.  ^  Rob.  285. 
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^^^i  t:fcout  value  for  the  purpose  of  its  being  discounted  and   Queen^s  Bench. 
tla«    proceeds  paid  over  to  him,  and  that  the  bill  was        ^^^^' 
^■^^orBed  to  one  Mary  Hughes  without  consideration,  who        ®**"" 
ii:^clorBed  it  to  the  plaintiflP  without  consideration.     My       Biainb. 
^«x>ther  Parke  rerj  properly  held  that  the  defendant  was 
"C>i.ind  to  begin,  giving  as  a  reason  that  there  was  no 
^U^gation  of  fraud :  and  I  may  observe  that,  if  there  had 
l>een  such  an  allegation,  still  the  defendant  must  have 
^>egun,  for  it  is  only  on  proof  of  fraud  or  illegality  that 
"^l^o  presumption  arises  of  an  indorsement  without  con- 
sideration to  the  plaintiff.     The  other  case  Mr.  Knoioles 
^^^asfiilly  justified  in  saying  is  an  authority  expressly  in 
his  favour.    To  a  similar  action  there  was  a  plea  that  the 
l>ill  had  been  accepted  by  the  defendant  without  con- 
sideration, and  had  been  fraudulently  indorsed  without 
coTisideration  to  a  person  who  indorsed  it  to  the  plaintiff 
^without  consideration ;  and  Lord  Denman  is  reported  to 
l^sve  ruled  that,  after  the  defendant  had  proved  that  the 
*>ill  was  accepted  by  him  without  consideration,  and  that 
*^   liad  been  fraudulently  indorsed  without  consideration 
^^  the  person  who  indorsed  it  to  the  plaintiff,  the  defend- 
^^t  Was  further  bound  to  prove  in  support  of  the  plea  by 
^^press  evidence  that  the  bill  had  been  indorsed  to  the 
plaintiff  without  consideration.     But,  with  the  most  sin- 
^^'^  respect  for  the  Judge  who  is  said  to  have  so  ruled, 
■"^  iJiust  observe  that  it  was  at  most  a  nisi  prius  decision, 
^^  that  the  point  does  not  seem  to  have  been  pressed 
^^  ^wch.  argued,  the  defendant's  counsel  having  contented 
^'^self  with  stating  what  he  could,  and  could  not,  prove, 
^d  no  authority  being  cited  except  Hectth  v.  Sansom  (a), 
*^ich  had  been  before  considerably  shaken.   The  case  of 

(a)  2  B.^  AcU  29\. 
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Bailey  v.  BidtoeU  {a\  in  which  a  contrary  rule  is  laid  do^ 
was  solemnly  decided  by  the  Court  of  Exchequer  ii 
banc,  four  years  after,  and  has  been  frequently  acte^ 
upon  since.     We  are  therefore  of  opinion  that  Brown 
Philpot  (b)  cannot  now  be  considered  an  authority 
which  we  ought  to  be  governed;  and  that  in  this  case 
defendant  is  entitled  to  retain  the  verdict  which  b^ 
been  found  for  him. 

Rule  discharged  (c). 


(a)  13  Af.  ^  W.  73.  (6)  2  M,  ^  JUb.  285. 

(e)  Reported  by  H.  Davison,  Esq.  and  C.  BlacUmm,  Esq. 

See,  as  to  the  abo?e  case,  Harvey  ▼.  7\rtoen,  6  Exch.  656. 


Wedtuidajf, 
Janmury  15th. 


A  landlord 
cannot  break 
open  the  outer 
door  of  a 
stable,  thouffh 
not  within  the 
cartilage,  to 
le?7  an  ordi- 
nary distress 
for  rent. 


Brown  against  Glenn  and  Others. 

'T^RESPASS  for  breaking  and  entering  the  plaint 
house,  damaging  the  door  and  lock,  and  seiang  1 
horses.     Plea :  Not  guilty  (by  statute). 

On  the  trial,  before  Lord  Campbell  C.  J.,  at 
Middlesex  sittings  after  last  Trinity  term,  it  appear^^ 
that  the  alleged  trespass  was  committed  by  breaki 
open  the  stable  door  of  the  plaintiff,  which  was  locke 
and  seizing  his  horses  in  the  stable  as  a  distress  for  i 
in  arrear.    The  stable  was  not  within  the  curtilage 
the  dwelling  house ;  but  there  was  a  room  over  t 
stable,  and  communicating  with  it  from  within,  whi^^ 
was  used  as  a  sleepii^  room  for  one  of  the  plaintil 
servants.     His  Lordship  held  that,  as  the  stable  door '  _ 

locked,  the  distress  was  not  justified ;  and  he  directec:^^^ 
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be  distinguished;  for  there  the  entry  was  in  execi 
tion  of  the  law,  whereas  a  distrainor  takes  the  law  in 
his  own  hands.  Fattesan  J.  The  7th  section  of  stt 
11  6r.  2.  c.  19.  gives  power  to  the  landlord,  where  goo 
fraudulently  carried  away  by  the  tenant  are  placed 
any  "house,  bam,  stable,"  &c.  locked  up  so  as  to  preve 
such  goods  "  from  being  taken  and  seized  as  a  distrc 
for  arrears  of  rent",  "  to  break  open  and  enter  into  sut 
house,  bam,  stable",  &c.  Tlie  inference  appears  to  I 
that  the  right  of  the  distrainor  to  break  open  the  door 
a  stable  does  not  exist  irrespectively  of  this  provisioi 
That  section  relates  to  goods  carried  off  the  demia 
premises.  [Pattesan  J.  But  the  first  section  of  t 
statute  had  already  put  such  goods  on  the  footing  of  t 
goods  distrained  upon  the  premises.]  Under  the  on 
nary  rules  of  law.  Sir  Michael  Foster^  in  his  discourse 
Homicide  (a),  observes :  "  The  rule  that  every  mat 
house  is  his  castle,  when  applied  to  the  case  of  arre 
upon  legal  process,  hath  been  carried  as  fiu*  as  "I 
tme  principles  of  political  justice  will  warrant ;  perhi 
beyond  what  in  the  scale  of  sound  reason  and  gc 
policy  they  will  warrant:  but  in  cases  of  life  we  icb 
adhere  to  rules  well  known  and  long  established.  3 
this  mle  is  not  one  of  those  which  will  admit  of  any 
tension.  It  must  therefore,  as  I  have  before  hinted  ^^ 
confined  to  the  breach  of  windows  and  outward  d^ 
intended  for  the  security  of  the  house  against  pertf 
from  without  endeavouring  to  break  in." 


Lord  Campbell  C.  J.     It  is  unnecessary  to  con^i 
the  effect  of  the  circumstance  that  the  plaintiff's  ser^ 


(a)  Diicourtes  ^c.  p.  319.  c.  8.  s.  20. 
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the  room  over  the  stable  as  a  bedroom,  because  we   Q«««»'«  Bench. 

1851 
^'^  ^1  of  opinion  that  the  fact  of  the  stable  door  being  ! 

^^^^ed  does  of  itself  render  this  distress  unlawful     The         ^^y^^ 

P^*age  cited  from  Co.  Lit.  is  very  strong,  and,  rea-       Glenn. 

^'^'^iably  construed,  applies  to  outer  fastenings  and  to 

Mem  alone.     The  statute  referred  to  by  my  Brother 

^«s<fetofi   is  also   very  important:    it   affords  a  clear 

''^fiarcnce  that,   irrespectively  of   the   matters    therein 

P<x>vided  for,  the  outer  door  of  a  bam  or  stable  could 

■^ot  be  broken  open  for  the  purpose  of  executing  an 

ordinary  distress.    The, doctrine  is  at  least  not  novel; 

^    ^^  Was  acted  upon  by  Lord  Hardwicke;  and  his  decision 

*^  cited  by  Mr.  Serjt  WiUiams  in  his  note  to  Pook  v. 

-^^'^mffuemU  (a).    In  Penton  v.  Browne  {bl)  it  was  decided, 

^^Ki  demuirer,  that  the  outer  door  of  an  outhouse  might 

^^e  broken  open  for  the  purpose  of  executing  a  fieri 

™oas.     This,  however,  is  not  inconsistent  with  our  de- 

^^^on;  for  a  distinction  may  reasonably  be  made  between 

^<^  powers  of  an  officer  acting  in  execution  of  legal 

P^txsess  and  the  powers  of  a  private  individual  who  takes 

tlie  law  into  his  own  hands  and  for  his  own  purposes. 

There  is  another  well  known  distinction,  that  a  landlord 

*^^nnot  distrain  at  all  hours,  whereas  the  sheriff  is  under 

•*o  such  restriction. 

Pattbson,  Coleridge  and  Wightman  Js.  concurred. 

Rule  discharged  (c). 

^^nWmt.  Smmd.  284  c,  note  (2)  (6th  ed. ).  (fc)   I  Sid.  1B6. 

(c)  Reported  by  H.  Davinon,  Esq. 
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Sib  Henry  Frederick  Campbell  Kiiight,  oga^rMl 
Hewlttt. 


cfltablishiDg 
the  Palace 
Court,  it  was 
granted  that 
there  should 
for  ever  be  an 
office  of  the 
Prothonotary 
of  the  Court, 
and  an  officer 
called  the 
Prothonotary, 
to  make  out 


By  the  charter    T^EBT  for  money  had  and  received.     Plea:   TS&^^^ 
indebted.     Issue  thereon.     Particular  of  demand    »> 
follows. 

"This  action  is  brought  to  recover  the  amount  of  fe€*» 
profits  and  emoluments  received  by  the  defendant^  «« 
Deputy  Prothonotary  of  the  Palace  Court,  on,  from  an<i 
after  the  20th  of  November  1848,  to  the  commencement  of 
this  suit ;  the  plaintiff,  who  is  the  Prothonotary  of  tli« 

and  enrol  ,  ^^ 

processes,  pleadings,  judgments  &c.,  and  to  keep  the  rolls  and  records  :  and  the  King  grmati^ 
the  office  to  Jf,  B,,to  have  and  execute  the  same  by  himself  or  bv  his  sufficient  de|>aty  dorinf 
W,  B*%  natural  life.  On  a  vacancy,  the  Marshal  of  the  Household  was  to  appoint  the  ib0V 
Prothonotary,  who  should  be  admitted  &c.,  and  might  have  and  exercise  the  office  dari^V 
his  natural  life  by  himself  or  by  his  sufficient  deputy  or  deputies.  ^      ^ 

The  Prothonotary,  in  1848,  revoked  by  deed  the  appointment  of  his  deputy,  and  appwo*^ 
another  by  deed.     The  Judge  of  the  Palace  Court,  deeming  this  person  intiimcisi*^^ 
qualified,  rejected  him,  and  himself  appointed  the  party  previously  dismissed,  who,  bad  ^ 
ceased  to  act  and  to  receive  the  fees  payable  to   the  Prothonotary.     He  had  raoa 
these  fees  while  in  office  under  the  Prothonotary*s  appointment;  and  the  practice 
been  that  he  retained  part  and  paid  over  the  rest  in  stated  portions  to  the  Knight  MH 
the  Steward,  and  the  Prothonotary. 

In  an  action  by  the  Prothonotary  against  this  deputy  for  money  had  and  recoved : 

That  the  offices  of  Prothonotary  and  deputy  Prothonotary  were  not  distinct,  and  ^^^jj^^^^- 
the  absence  of  special  contract,  the  deputy  acted,  and  received  fees,  on  behalf  of  the  Pr^^^ 
thonotary.  ^ 

That  the  retention  of  fees  by  the  deputy  on  his  own  account  must  be  ascribed,  not  to  aii^^ 
independent  right,  but  to  agreement  between  him  and  the  Prothonotary. 

That  the  Prothonotary*s  revocation  of  the  appointment  determined  the  agreement  and  tlM^ 
deputy *s  right  to  retain  any  part  of  the  fees  t  though,  if  he  unavoidably  continiied  to  perfoim 
duties  on  behalf  of  the  Prothonotary,  he  might  perhaps  have  a  cross  claim  for  remoneratkiB. 

That  the  Judge  of  the  Court  might  refuse  an  insufficient  deputy  nominated  by  the  PfO> 
thonotary,  but  could  not,  of  his  own  authority,  appoint  another  deputy. 

The  Prothonotary,  seeking  to  recover  his  share  of  the  fees  received  by  the  deputy  befove 
the  dismissal,  and  all  the  fees  received  afterwards,  delivered  the  following  particular. 

**  This  action  is  brought  to  recover  the  amount  of  fees,  profits  and  emolamentt  receiTad  hj 
the  defendant,  as  deputy  prothonotary  of  the  Palace  Court,  on,  from  and  after  the  ^SOth 
November  1848,  to  the  commencement  of  this  suit ;  the  plaintiff,  who  is  the  ProthoDOCnr  of 
the  said  Court,  having  on  the  last  mentioned  day  revoked  all  or  any  authority  of  tbedefBDduil 
to  act  as  such ;  also  the  amount  prior  to  the  said  20th  day  of  November,  np  to  and  induding 
the  6th  day  of  October  1 R4B.  The  plaintiff  does  not  know  the  exact  amount  of  auch  feet, 
profits  and  emoluments,  but  the  same  is  in  the  knowledge  of  the  defendant.** 

Held,  CoUridge  J.  dubitante,  a  sufficient  particular  to  entitle  plaintiff  to  recover  both  the 
fees  due  to  the  Prothonotary,  as  such,  before  the  revocation,  and  all  the  feet  recwfed  i' 
then. 
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■^  Court,  havinff  on  the  last  mentioned  day  revoked  all   Queen's  Bench. 
^  anj  authority  of  the  defendant  to  act  as  such ;  also  the 


•niount  prior  to  the  said  20th  day  of  November  1848,  up  to      ^^**;««^^ 
•nd  including  the  6th  day  of  October  1848.   The  plaintiff     Hewlitt. 
^^  not  know  the  exact  amount  of  such  fees,  profits  and 
^oluments,  but  the  same  is  in  the  knowledge  of  the 
defendant* 

On  the  trial,  before  Frle  J.,  at  the  London  sittings 
*^  Michaelmas  term  1849,  the  plaintiff  produced  in 
^^nce  a  charter  of  16  Ckarks  2d  creating  the  Palace 
Court. 

By  that  charter.  King  Charles  2d  did  grant,  ordain 

^^  appoint  that-  there  should  be  for  ever  in  the  said 

Court  a  certain  office  which  should  be  called  and  named 

«e  office  of  the  Frothonotary  of  the  Court  of  the  Lord 

^  Ejng  of  the  Palace  of  the  King  at  Westminster ;  and 

^  the  said  letters  patent  his  said  Majesty  did  make, 

^^^  and  constitute  for  his  said  Majesty,  his  heirs  and 

•*>cce89or8,  the  office  of  the  Prothonotary  of  his  Majesty's 

•^  Court   of   the    Palace    &c.     His    said    ^Tajesty 

^led  also,  and  by  the  said  letters  patent  for  himself  his 

*^ir8  and  successors  did  grant,  that  there  should  be  for 

*^  in  the  same  Court  a  certain  officer,  who  should  be 

^^  and  named  the  Prothonotary  of  the  Court  of  the 

^nl  the  King  of  the  Palace  &c.,  to  write,  make  out  and 

^1  all  and  singular  the  writs,   processes,  mainprizes 

^  bails,  bills,  declarations,  bars,  answers,  replications, 

'finders,  surrejoinders,   issues,  warrants  of  attorney, 

verdicts,  judgments  and   other   processes  and   records 

whatsoever  in  the  same  Court,  and  to  keep  the  writs, 

xofls  and  records  whatsoever  of  the  same  Court:  and  did 

nj^int,  ordain  and  constitute  William  Bluck  Esquire  to 

s  2 


260  Q.   B.   HILARY  TERM. 

Vobme  XVL    be  first  and  then  present  Prothonotary  of  the  Cour-fc.    < 

Campbei.i,     minster  aforesaid,  to  do  and  execute  all  things  wlmi^d 
Hewlitt.      belonged  to  the  oflBce  of  Prothonotary  of  the  Coi-mit 
of  &c,  of  the  Palace  &c :  and  by  the  said  letters  pato«3t 
his  said  Majesty,  for  his  said  Majesty,  his  heirs  &c,  AH 
give  and  grant  to  the  said  W.  Bluck  the  aforesaid  offi^^e 
of  the  Prothonotary  of  the  said  Court  &c.,  to  have,  hof  ^ 
exercise  and  execute  the  said  oflSce  of  Prothonotary  ^^ 
the  Court  &c.  to  the  said  W.  Bluck,  by  himself  or  by  h-  ^•^ 
sufficient  deputy  or  sufficient  deputies,  during  the  natur^^^ 
life  of  the  same  W.  B.     His  Majesty  also  willed,  an^ 
by  the  said  letters  patent  &c.  did  grant,  that  fix)m  tim^  ^^ 
to  time,  and  at  all  times  after  the  death  of  the  aforcsaic^ 
W.  B.y  or  after  the  said  office  of  Prothonotary  by  th^^ 
reassignment,  removal  or  surrender  of  W.  A,  or  by  anj^ 
other  means,  should  happen  to  be  vacant,  and  so  thence- ^^ 
forth  as  often  as  the  case  should  so  happen,  it  mij^'  ^^ 
and  should  be  lawful  for  the  Marshal  of  the  Househok^  -« 
of  his  said  Majesty,  his  heirs  and  successors,  for  the  tiin»  ^^ 
being,  to  nominate  and  chuse  one  other  discreet  and 
man  to  become  and  be  the  Prothonotary  of  the 
aforesaid,  which  said  Prothonotary,  so  nominated 
chosen  by  the  Marshal  of  the  Household  aforesaid 
the  time,  should  be  admitted  from  time  to  time 
execute  the  said  office:  and  that  he  who  should  be  fio^**" 
time  to  time  so  nominated,  chosen  and  admitted  ii^'^^ 
the  office  of  Prothonotary  of  the  Court  aforesaid  mi^^^ 
have  and  exercise  that  office  during  his  natiud  lim^ 
to  be  executed  by  himself  or  by  his  sufficient  depaty  ^^ 
deputies. 

The  plaintiff,  on  the  resignation  of  the  then  Prolt*^^ 
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roTvme  XVL   plaintiff,  during  all  this  time,  received,  first  from  Crul  - 


1851. 


Campbell 

▼. 
Hewlttt. 


&y,  and  afterwards  from  Hewlitt  the  elder,  his  emc^  'M  «- 
ments  as  Prothonotarj.     The  plaintiff  was  a  gen^^^^ 
officer  in  active  service  in  Spain  in  1812,  and,  it  fc^ir^ju 
admitted,  did  not  in  any  way  interfere  in  the  burim.^^^8 
of  the  Court,  until,  on  the  death  of  Hewlitt  the  elder       :S-Q 
September  1848,  he  claimed  to  appoint  the  success^^T. 
Hewlitt  the  defendant  claimed  to  be  already  depim^^* 
The  plaintiff,  on  20th  November  1848,  by  a  deed  pc^U, 
revoked  all  authority  which  he  might  have  given  to  tM:Mt 
defendant  to  act  as  deputy  Prothonotary,  and  by  anotlm^r 
deed  poll  of  the  same  date  appointed  a  gentleman  nanci^^ 
Bellamy  to  be  deputy  Prothonotary  (a). 

(a)  The  operati?e  part  of  this  deed  was  as  follows. 

**  I"    *< ha?e  nominated  and  appointed,  and  hy  these  presents  do  no'nu- 
nate  and  appoint,  the  said  Charlea  Bellamy  to  be  my  deputy  in  the  said  ci^B^e 
of  Prothonotary  of  the  siud  Coarts  and  each  of  them,  together  with  all  ^^^ 
singular  the  fees,  wages,  rewards,  profits,  advantages  and  emotaKD^^*'^ 
whatsoever  to  the  said  C.  Bellamy  as  such  my  deputy  as  aforesaid  belon^^^ 
or  appertaining :  To  have,  hold,  and  enjoy  the  said  appointment  dnria^    ^"f 
will  and  pleasure  in  as  ample  manner  and  form  as  any  other  or  others    ^"7 
deputy  or  deputies  hath  or  have  heretofore  had,  held,  enjoyed,  oocmf  ^^ 
or  received,  or  of  right  ought  to  have,  hold,  occupy  or  receive,  as  •«**■ 
my  deputy  as  aforesaid :  and  I  do  hereby  authorise  and  empower  the  ^^^ 
C.  BeOamy  in  my  name,  and  as  my  act  and  deed,  or  otherwise  as  oocs^*** 
may  require,  to  ask,  demand,  recover  and  receive  of  and  from  JoAii  C.  -ff^"" 
Hit  of  Chancery  Lane,  in  the  county  of  MidcBaex,  wine  and  spirit  MciJi^™' 
or  other  the  person  or  persons  having  the  custody  of  the  same,  or  liable  to  ^^•' 
liver  over  the  same,  all  and  every  the  writs,  processes,  mainpriies**  &a ,  * 
ments,  and  other  the  processes,  writs,  rolls  and  records  whatsoever,  of  I 
same  Courts  and  each  of  them,  which  now  are  or  is  or  may  be  in  the  handi 
possession,  custody  or  power,  of  the  said  /.  C.  Hewlttt  or  of  any  other  p 
or  persons  as  aforesaid :  And  also  in  like  manner,  in  my  name  and  ss  i 
act  and  deed,  or  otherwise  as  occasion  may  require,  to  ask,  demand,  i 
and  receive  of  and  from  the  said  J,  C.  Hewlitt  or  other  the  person  orpoiio^"* 
having  the  custody  or  possession  of  the  same,  or  liable  to  pay  or  < 
over  the  same,  all  and  singular  the  fees,  sum  and  sums  of  money,  and  c 
property  and  effects  belonging,  or  which  hereafter  may  belong,  to  me  ^^  ^ 
such  Prothonotary  as  aforesaid  of  the  said  Courts  or  either  of  them, 


wUcS*''^ 


lac  lOT.  iseiiamy  was  unacquamieu  wiio  me 
f  the  Court,  and  therefore  not  a  sufficient 
Jected  him,  and  immediately  himself  appointed 
idant  deputy  Prothonotary.     The  defendant, 
under  this  appointment  by  the  Judge,  con- 
act  as  deputy  Prothonotary. 
ount  signed  by  the  defendant,  styling  himself 
rothonotary,  and  sent  to  the  plaintiff,  was  put  in. 
defendant  debited  himself  with  fees  received  for 
onotary  up  to  Michaelmas  1848,  and  credited 
ith  the  balance  as  paid  on  7  th  Naoember  1848 
intiff 's  account  at  his  banker's.     A  schedule  of 
n  the  Palace  Court,  signed  by  the  defendant, 
in  evidence.     It  had  been  made  out  by  him, 
ng  for  his  &ther,  for  the  purpose  of  claiming 
itioD  under  stat.  7  &  8   Vict.  c.  96.  ss.  70,  71. 
shednle  it  appeared  that  the  fees  received  were 
in  difierent  proportions  between  the    Knight 
the  Steward,  the  Prothonotary,  the  deputy 
Haty  and  other  officers. 

ifendant  contended  that  the  plaintiff  could  not 
cdon  recover  the  portion  of  the  fees  which  it 
itted  belonged  to  him  as  the  Prothonotary, 
by  the  form  of  the  particulars,  he  had  restricted 
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his  claim  to  what  was  received  '^as  deputy":  and  that 
.  defendaDt  was  himself  entitled  to  retain  the  fees  wh 
as  he  contended,  belonged  to  the  deputy  Prothoool 
as  a  distinct  officer,  inasmuch  as,  by  the  appointmen 
the  Judge  of  the  Palace  Court,  he  was  deputy  Fm 
notary;  or,  if  he  was  not,  that  at  all  events  the  plaii 
could  not  recover  those  fees,  as  they  belonged  in  1 
case  to  Bellamy. 

The  learned  Judge  directed  a  verdict  for  the  plaii 
for  two  nominal  sums  of  Is.  each  (a);  one  in  resf 
of  the  Prothonotary*s  share  of  the  fees,  the  other  <rf 
deputy  Prothonotary's  share;  subject  to  leave  to  m 
to  enter  a  verdict  for  the  defendant  as  to  both  or  eit 
sum,  on  the  above  grounds. 

Sir  F.  Thesigevy  in  Hilary  term,  1850,  obtained  a  r 
nisi  accordingly. 


Peacock  and  Cowling  now  shewed  cause.  First: 
to  the  fees  which  the  defendant  claims  to  retain 
deputy  Prothonotaiy.  The  charter  does  not  create 
independent  office  of  deputy  Prothonotary :  it  only  gi 
licence  to  the  Prothonotary  to  exercise  his  office  b; 
deputy,  who  is  merely  the  Prothonotaiy's  servant  * 
deputation  is  good  without  deed;  for  a  deputy  d 
things  only  as  a  servant,  and  in  right  of  his  master,  a 
so  may  be  made  without  deed;"  16  Vxtu  Abr.  117. 
Officer  and  Offices  (I.  3>  pi.  1.  Lord  Holt  in  Lane  v.  C 
tan  (b)  held  that  "  What  is  done  by  the  deputy  is  done 


(a)  A  mandamus  to  the  Judge  of  the  Palace  Court  to  admit  Mr.  BA 
was  granted  in  Hilary  term,  1849 :  but,  the  Court  being  abolished  bj  i 
12  &  13  Vict,  e.  101.  $.  14.,  the  present  action  was  brought  to  tiy 
right  to  the  oflSce  and  consequently  to  compensation  under  sect  17. 

(fr)  I  Salh,  17.  18.    S.  C.  12  Mod.  472.  488,9. 
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tbe  prindpaly  and  it  is  the  act  of  the  priucipal,  who  may   Qif<«ii*«  Bench. 

di^Jaoehiin  at  pleasure,  even  though  he  were  constituted  L_ 

fcr  life:"  and  that « the  act  of  the  deputy  may  forfeit  the     ^^^^^^"-^ 

ofioe  of  his  principal :"  a  very  sufficient  reason  why  the      Hewutt. 

principal  should  have  the  power  of  appointment  and 

revocation.    In  Godolphin  v.  Tudor  (a)  this  Court  held 

dttt,  '^  though  a  deputy  by  his  constitution  is  in  place  of 

U>  principal,  yet  he  has  no  right  to  the  fees,  they  still 

Witinae  to  be  the  principal's."     Spry  v.  Emperor  (i) 

(which  turned  upon  the  claim  of  a  rector  to  fees  on  burials 

P^ifcrmed  by  another  minbter  in  his  parish)  also  illus- 

^''Mes  that  point     In  Gulliford  v.  De  Cardonell  (c)  it  is 

**ptwdy  laid  down  that  the  fees  "  must  be  sufed  for  in 

^  principal's  name ;  for  they  belong  to  him,  though  out 

^  them  a  share  is  to  be  allowed  to  the  deputy  for  his 

•^^^ice."    In  Ckcott  v.  Dennys  (d)  a  bail  bond  taken  by 

"^  sheriff's  deputy  (though  not  appointed  by  deed)  was 

'^^Id  to  be  taken  in  right  of  the  sheriff.     The  relation 

^Hich  an  under-sheriff  bears  to  a  sheriff,  as  his  deputy  in 

P^i^bnning  ministerial  functions,  is  shewn  by  Norton  v. 

^"mes  (e).     In  Buhtrode  v.  Gilburn  {g)  it  was  held  that 

^e  deputy  of  the  then  Prothonotary  of  the  Palace  Court 

^^  CDtided  to  retaiu  no  more  of  the  fees  than  he  had 

*^*pulated  for.    In  that  case  the  stipulation  was  by  deed ; 

^*^  it  was  implied  by  the  practice ;  but,  so  soon  as  the 

P'^intiff  revoked   the  permission  to  act  as  deputy,  the 

^'^^ndant  ceased  to  be  entitled  to  retain  anything ;  and 

^  \vhole  fees  from  the  time  of  the  revocation  belonged 

^he  plaintiff,  as  between  him  and  the  defendant.     If 

^^^ed  the  charter  had  created  a  distinct  office  of  deputy 

Ca)  2  Saik.  468. 

<6)  6  Af.  ^  W.  639.  And  sec  King  v.  Alston,  12  Q.  B.91\. 

(e)  2  Salk.  466.  {d)   Cro.  Eliz.  67. 

(e)  Hob.  12.  (9)  2  Stra.  1027. 
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FohoM  XVL    ProthoDOtaiyy  with  distinct  fees,  then  no  doobt  the  €>fi- 

'        cer,  thoDgh  called  deputy,  would  not  be  so  in  fret,  mxA 

Campbell  ^^  g^^  would  belong  to  the  person  really  holding  ti» 
^^^^*"-  office,  and  not  be  recoverable  by  the  plaintiff;  Green  '▼• 
Hewettia).  That  makes  the  whole  a  question  on  tlse 
construction  of  the  charter,  llie  language  there  us^^ 
brings  the  case  within  the  general  principle^  and  she^^^s 
that  the  functions  here  are  performed,  and  the  fees  re- 
ceived, virtually  by  the  Prothonotary. 

They  also  insisted  that  the  particular  was  not  oonfin^^ 
in  the  manner  contended  for  on  the  other  side,  and  coibHq 
not  have  misled  the  defendant  (A). 

Sir  F.  Thesigery  Knowles  and  Corrie,  contr^  contend^^<*» 
first,  that  the  particular  was,  at  any  rate,  too  indeficii^  '•^ 
as  not  shewing  distinctly  whether  the  plaintiff  cldin^^ 
the  fees  due  to  the  Prothonotary,  or  those  received  ^ 
the  defendant  as  deputy  since  20th  November  1»-*^*^ 
or  both;  and  therefore  was  insufficient  according  ^^ 
Mearing  v.  HeUings{cy 

But  the  Court  intimated  a  contrary  opinion  during    -^Sie 
argument;  and  counsel  admitted  that  the  substacB^^ 
question  was  whether  the  defendant  was  entitled  to      *^ 
tain  the  deputy's  fees  received  since  the  last  mentio*^^ 
date.     As  to  this  point  they  argued  as  follows. 

The  Prothonotary  can  have  no  right  to  demand 
which,  whether  by  charter  or  custom,  the  deputy   t 
hitherto  received  as  belonging  to  himself.     And  the  ^ 
dence  shewed  such  a  receipt.     [Lord  Campbell  C 
Founded,  as  it  seems,  upon  some  arrangement  betvr^ 

(a)  lPea*e'f  MP.  C.  182. 

(6)  Reported  thus  far  by  C.  Blackbmm,  Esq. 

(O  14  Af.  If  W,  711. 


J. 
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^Vothonotary  and  the  deputy  as  to  the  proportion  of  Queen's  Bench, 
which  the  deputy  should  retain  as  hb  own:  but 
I  that  continue  after  revocation  of  the  Prothonotary's      Campbell 
otmentf]     There  is  no  evidence  of  an  arrange-     Hewutt. 

GulUford  V.  CardoneU  (a)  and  Godolphin  v.  Tu- 
)  were  cases  of  express  agreement  by  bond ;  and  in 
tter  the  Court  noticed  that  the  salary  was  certain, 
lat  the  deputy  here  went  on  receiving  the  fees;  and 
laintiff  does  not  shew  that  he  himself  was  entitled 
\m.  The  amount  was  uncertain;  and,  by  usage, 
^poty's  and  the  Prothonotary*s  fees  were  treated  as 
ct  [Lord  Campbell  C.  J.  Usage  is  of  no  import- 
where  we  have  direct  evidence  as  to  the  origin  of 
curt  The  Crown,  by  charter,  appointed  a  Pro- 
tary,  with  fees,  and  with  power  to  make  a  deputy: 

the  Palace  Court  afterwards  appoint  a  deputy 
endently  of  him,  and  bind  the  suitors  to  pay  fees 
:h  deputy?]  It  is  enough  for  the  present  argu- 
if  the  deputy's  fees  are  not  claimable  by  the  Pro- 
tary.  But  the  Court  had  this  power.  Lord  Cokey 
lenting  (2  Inst  425.)  on  c.  30  of  the  Statute  of 
ninster  the  second  (1  Stat.  13  Ed.  1.),  says :  "  Ilere- 

appeareth  that  the  Justices  of  Courts  did  ever 
Qt  their  clerks,  some  of  which  after  by  prescription 
to  be  officers  in  their  Courts;  as  here  it  is  put  for 
pie,  that  the  Justices  of  the  Benches  in  their  cir- 
had  clerks  that  enrolled  all  pleas  pleaded  before 

as  anciently  they  used  to  have,  that  is,  as  by  the 
ion  law."  "  The  law,  as  here  it  appeareth,  did  ap- 
iate  to  the  Justices  the  making  of  their  own  clerks 
)flScers,  and  so  to  proceed  judicially  by  their  own 

(a)  2  SaUi.  466.  (6)  2  Salh.  468. 
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yoimmu  XVL    instrumental     In  Walter  Chute's  Case  (a)  it  was  held  clial 

1851 
'___  "  Every  Court  shall  choose  officers  either  by  law  or  p^J^- 

Campbell     seription."     [Lord  Campbell  C.  J.    I  doubt  if  the  Co»^»it, 
Uewlitt.      as  a  Court,  could  appoint  a  deputy.]    They  may  cquCtoI 
the  appointment     If  an  insufficient  deputy  is  mmtie, 
they  may  reject  him :  and  it  may  be  inferred  from  Gre^ene 
V.  Hewett  (i)  that,  if  they  do  so,  the  deputy's  fees  cannot 
belong  to  the  principal  till  he  has  revoked  the  bad  Ap- 
pointment, and  made  a  new  one.     That  all  fees  received 
by  whatever  deputy  are  virtually  paid  to  the  principal,  can- 
not be  contended  for,  at  least  in  the  present  case.  BtiUtr^^ 
v.  Gilbum  (c)  does  not  oblige  the  Court  to  sanction  acj 
view  inconsistent  with  this.     Where  the  officer  does  :oot 
know  the  business  of  the  office  himself,  and  appoints  ft 
deputy  unacquainted  with  it,  and  will  not  make  anotl^^ 
appointment,  the  Court  must  have  power  to  appoi^** 
[Lord  Campbell  C.  J.     If  the  officer  cannot  execute  tJ*^ 
office  himself  and  will  not  appoint  a  proper  deputy,  h^  ^ 
guilty  of  malversation,  and  ought  to  be  removed.  Erl^'  ^' 
The  insufficiency  here  was  only  a  want  of  acquaintiiK^^^ 
with  the  peculiar  practice  of  the  Court     I'  does  ^^^ 
appear  that  the  deputy  was  ignorant  of  the  law  genera^/* 
Lord  Campbell  C.  J.     The  practice   of  the   Court      ®^ 
Common  Fleas  differs  from  the  practice  of  thb  Coi*^* 
but  a  practitioner  in  this  Court  would  not  be  unfit  to    *^ 
a  Judge  of  the  Common  Pleas.     Common  lawyers  h^^ 
been  appointed  to  the  Great  Seal]     The  evidence  h^^ 
shewed  that  a  former  appointment  had  been  made  ^J 
the  Court     [Lord  Campbell  C.  J.     What  tenure  woi^** 
the  person  so  appointed  have  in  his  office?]    Probably 
freehold ;  the  Court  having  a  right,  as  incident  to  -^ 
constitution,  of  providing  that  the  duties  of  the  offi^^ 

(a)  12  Hep.  116.  117,  0)   I  VcaltesN.P.  C.  182. 

(c;  2  Stra.  1027. 


K  tit  Officer  and  Offices  (D),  pi.  1  to  6,  and 
Officer  (B  5.),  where  Dorringtons  Case  (a)  is 
imong  the  placita  in  Vtnerjust  referred  to,  is 
ise  (pL  3.),  reported  in  Dyer  (c),  where  the 
)  a  person  coroner  and  attorney  of  the  King  in 
tent,  and  '*  the  Justices  of  B.  R.  with  the  assent 
ices  of  C.  B.  refused  him,  because  he  was  not 
in  this  oflSce:"  and  another  was  appointed, 
pfeff  C.  J.  By  the  Crown,  not  by  the  Court, 
ir proposition  is  made  out  most  distinctly:  but 
o  shew  that  when  the  Court  reject  they  may 
appointment]  At  all  events  the  diflSculty  first 
lins;  that  the  Prothonotary  cannot  claim  the 
es,  they  being  distinct  from  his  own.  [Lord 
!•  J.  Suppose  there  were  no  deputy.]  The 
ry  could  not  then  recover  deputy  Prothono- 
which,  according  to  the  particular,  he  claims 
i(»D.  The  fees  here  arc,  in  fact,  apportioned 
!nd  persons.  And,  if  there  is  any  fee  which 
the  deputy  in  right  of  a  distinct  office, 
or  cannot  succeed.  It  is  also  a  question  whe- 
tion,so  far  as  the  deputy's  fees  are  concerned, 
to  have  been  brought  by  BeUamyy  whom 
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VohoMXVL       Lord  Campbell  C.  J.     This  rule  must  be  dischi 

1851 
!!_  The  point  as  to  the  particular  is  of  small  importanc 

Campbell     ^ixxt  \  must  say  I  think  it  suflScient  for  both  parts  of  I 

Hewlitt.      claim.     It  apprizes  the  defendant  that  the  plaintiflP  r    — : 

mands  so  much  of  the  fees  as  the  defendant  received        -^ 

the  Prothonotary's  account  before  the  time  of  dismii 

and  all  that  he  has  received  since.     That  is  the  pL 

interpretation;  the  particular  could  not  mislead. 

main  question  is,  whether  the  defendant  properly  fill 

the  office  of  deputy,  and  is  liable  in  this  action  for 

fees.     If  it  had  been  shewn  that  there  were  two  distil 

offices,  one  of  principal  and  the  other  of  deputy,  and  £5 —  < 

belonging  to  each,  and  that  the  defendant  was  depv:^  < 

during  the  times  in  question,  the  aigument  on  his  s^  ^ 

would  be  well  founded.    But  we  must  look  to  the  chac-C  -^ 

This  is  not  an  immemorial  Court ;  and  there  is  no  rc>«— ** 

for  any  presumptions.     The  charter  is  of  Charks    'C^-T' 

Second.     It  grants  that  there  shall  be  a  Prothonot^^^ 

and  one  only :  it  gives  to  the  first  appointed  Prothonoft^^*^ 

power  to  appoint  a  deputy :  he  is  to  hold  and  exeo^^-^' 

the  office,  by  himself  or  his  sufficient  deputy  or  depuC^  ^ 

during  the  term  of  his  natural  life :  and  his  succeag  ^p** 

to  be  nominated  by  the  Marshal  of  the  Household,  is       '" 

like  manner  to  have  the  office  during  his  life,  to  be  ^^^^^ 

cuted  by  himself  or  by  his  sufficient  deputy  or  depatm.  ^* 

One  office  is  created,  and  the  power  of  creating  a  dep*-^  ^ 

given  in  express  terms  to  the  principal.     The  words  ^»^ 

those  usually  employed,  and  are  abundantly  sufficie*'^ 

Reference  has  been  made  to  usage ;  but  that  must  hm^^^'^ 

a  legal  origin;  and  in  this  case  there  can  be  no  mi^^^ 

origin  of  a  usage  to  appoint  two  distinct  officers,  t*=3* 

charter  not  giving  power  to  do  so.     Mr.  Knawks  sb-  ^^ 

(and,  if  the  assumption   had   been  well  founded,  0^^ 
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^feodant  would  have  been  entitled  to  judgment)  that  if  Queen't  Bench. 
**^  officer  waa  deficient  in  qualification  he  might   be        ^^^^' 
"^"Doved,  and  the  Court  might,  in   his  stead,  appoint     ^^^^^^^ 
•'Hither,  who  should  have  the  same  interest  in  the  oflSce      Hewutt. 
•b  the  par^  removed*     He  succeeded  in  shewing  that  a 
"oQrt  may  refuse  to  admit  an  unqualified  ministerial 
officer,  and  that  they  may  remove  the  officer  if  he  is  found 
'inGt:  but  he  utterly  &iled  to  establish  the  other  point,  that 
^He  Court  may  appoint  another  officer  in  the  place  of  one 
8o  removed.     In  the  case  which  was  cited,  of  a  coroner 
M»d  attorney  in  the  time  of  Edward  the  Fourth  (a),  this 
Court  was  very  properly  consulted  as  to  the  fitness  of  a 
P^i^  appointed,  and  of  another  who  was  proposed  to 
•occeed  him :  but  the  successor  was  appointed  by  Edward 
™^  Fourth,  not  by  this  Court     Nor  has  any  instance 
beea  adduced  to  shew  that  the  Court,  in  such  case,  may 
^  its  own  authority  appoint  the  officer.    The  usage,  here, 
^  immaterial :  and  the  power  which  has  been  arrogated 
*^7  the  Court  does  not  exist     The  authority  of  the  de- 
fendant, then,  was  put  an  end  to  by  the  revocation  of 
***s  appointment ;  from  thenceforth  he  executed  the  office 
^  deputy  without  authority ;  and  all  the  fees  which  he 
'^^^ived  afterwards  were  received  to  the  use  of  the  prin- 
^P«l  officer  whose  functions  he  had  usurped.     From  the 
^^e  when  there  was  no  longer  a  deputy  there  was  no 
^'stinction   between  the  fees.     It  has  been  contended 
^^  Bellamy  J  and  not  the  plaintiff,  ought  to  have  brought 
*«Js  action :  but  that  is  between  the  plaintiff  and  Bellamy: 
^^  not  an  objection  which  lies  in  the  mouth  of  the 
^^^'eudant 

<a)  rynier*s  cote,  2  Dyer,  160.  b.  S,  C.  2  Anderson,  1 18.  pi.  63. 
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Campbell 
Hewlitt. 


Patteson  J.     The  main  question  is  whether  the"  -— 
were  two  distinct  offices  having  distinct  fees,  so  that  I 
defendant  had  a  right  to  receive  his  whether  the 
thonotary  chose  that  he  should  do  so  or  not     K 
had  been  so,  and  there  had  been  a  dispute  between 
Bellamy  and  the  defendant  on  the  right  to  be  depui 
the  action  certainly  should  have  been  brought  by  one 
those'  parties  against  the  other.     But  I  do  not  find 
there  was  any  such  distinct  office  of  deputy.     The  cL^^g^ 
ter  docs  not  oblige  the  Prothonotary,  but  only  empow^^LJ— 
him,  to  appoint  a  deputy :  and,  if  he  does  so,  ther& 
still  one  entire  office  of  Prothonotary,  and  nothing  mo^^ 
The  case  in  Strange  between  the  Prothonotary  of  C-TX 
Palace  Court  and  his  deputy  {Bulstrode  v.  GiJbumQ^:^^) 
entirely  accords  vnth  the  view  that  the  division  of  ^jf^bc 
between  them  has  been  matter  of  express  arrangem^  '^^ 
It  is  so  treated  throughout  that  case.     And  the  ached  ^b-J'* 
of  fees  which  was  produced  in  the  present  case  (b) 
firms  the  supposition  that  the  division  actually  nni 
here  can  only  have  been  by  actual  agreement    !£"     ^ 
the  plaintiff  is  the  only  proper  person  to  maintain    d-^^ 
action ;  the  fees  not  being  attached  to  the  office  of  ''^ 
deputy.     While  the  agreement  subsisted,  the  plain*  ^^ 
could  not  treat  the  sums  received  by  the  defendant  as  b^^ 
and  receive<l  to  his  use,  because  they  were  received  by  ^-^ 
deputy  under  an  express  contract  But,  after  the  dismitfLLf 't 
whether  another  person  was  appointed  or  not,  or  whett^^* 
he  was  legally  appointed  or  not,  the  agreement  was 
an  end,  and  the  right  reverted  to  the  Prothonotary  a» 


At 

if 


(a)  2  Stra.  1027. 

(6)  It  has  not  been  thought  necettary  to  set  this  forth  otherwise  tb«^    " 
it  is  noticed  in  p.  263,  ante. 


Campbell 

V. 

Hewlitt. 
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*^^^    Boch  contract  bad  existed.    We  do  not  know  on   Q««»'*  Bench. 

^bat  terms  Bellamy  was  appointed ;  whether  with  fees 

^^"^  on  a  salary ;  but  it  is  enough  to  say  that  the  agree- 

*^^nt  between  the  plaintiff  and  defendant  was  termi- 

'^Ated,  and  the  defendant  is  liable  to  the  plaintiff  for 

^^e  fees  which  he  received  after  that  time.     As  to  the 

pi^rticalars^  they  may  have  been  framed  with  the  view 

■*^ercly  of  trying  the  right  to  the  oflSce :  but  they  do 

^^^  effect  demand  the  whole  money  to  which  the  plaintiff 

How  makes  claim.     From   the   6th  of  October  to  the 

^Oth  of  November  the  plaintiff  might  not  be  entitled  to 

tlemand  more  than  his  share  of  the  fees :  from  the  20th 

^  November  to  the  commencement  of  this  action  he  was 

entitled  to  the  whole.    The  particulars  extend  over  the 

^tole  time;  we  must  not  scan  them  with  very  great 

™cety;  and  I  think  they  are  sufficient  to  make  known 

•1*0  real  claim. 

C!oLEBiDGE  J.     If  the  question  had  been  substantially 
^*H   the  portion  of  the  divisible  fees  belonging  to  the 
*^X>thonotary,  I   should  have    desired    time   for   con- 
federation   as    to    the    effect   of   the   particular.     But 
^^    13  admitted  that   the   material   question    does    not 
^^^*>Ti  upon    this:   and  on  the   second    point   I  agree 
^th  the  rest  of  the    Court.     The    meaning    of  the 
charter  clearly  was  to  create  one  officer  and  one  office, 
^A  a  deputy  removeable   at  pleasure.     But  the  law 
^ould  engraft  on  that  the  condition  that  the  deputy 
^^t  be  sufficient  or  the  Court  might  reject  him.     It 
^  been  urged  that  in  that  case  there  is  an  inherent 
8ht  in  the  Court  to  appoint  a  sufficient  deputy ;  but 
Authority  has  been  shewn  for  such  a  position  ;  and  I 
^^K  it  is  contrary  to  principle.     Wc  may  assume  licrc 
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Fohmu  XVL    that  there  was  an  in8u£5cient  deputy,  properly  rejected. 
•        Till  another  appointment  was  legally  made,  the  de- 


Campbell  fendant  might  be  properly  acting  ad  interim;  but  he 
Hewutt.  was  not  occupying  the  same  situation  as  before.  He 
was  not  doing  duty,  on  receiving  reward,  as  deputy. 
He  was  liable  to  the  Prothonotary  for  the  fises,  though 
he  might  have  a  cross  claim  for  the  work  performed,  h 
follows  that  the  Prothonotary  was  the  right  person  to 
sue  in  this  case:  the  fees  are  his  fees:  and  there  is  no 
defence. 

Eblb  J.  I  think  the  particulars  entitled  the  phuDt^^^ 
to  proceed  on  both  heads  of  the  claim,  beings  in  tcncr^ae, 
for  the  amount  due  before  revocation  and  the  amocri^t 
due  after.  As  to  the  main  point:  the  charter  cof 
tuted  no  distinct  office  of  deputy:  the  defendane 
ceived  his  fees  simply  by  virtue  of  his  appointment^ 
had  no  right  to  them  after  he  was  dismissed.  'DisA 
authority  before  was  that  of  an  agent,  and  was  revoS^ed. 
I  agree  that  the  Court  might  reject  an  insufic^^^^^ 
deputy:  and  we  need  not  discuss  whether  the  ^^ 
which  he  did  afterwards  were  acts  of  the  Judge  or  ^BDOtJ 
it  is  clear  that  he  could  not  afterwards  dispose  o^"^  ^ 
emolumenta 

Rule  discharraP^' 
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Queen*i  Bench. 
1851. 


IHG  and  Another  against  Snaith. 


Friday, 
January  17th. 


^SIT  on  a  contract,  set  forth  in  these  words.  Awumpsit,  on 

the  following 
haith  of  Boston  sold  to  Jno,  Leeminq  &■  Co.  contract. 

ij  pull  up  to  6  «/an^  say  not  less  than  100  fondant)  **  sold 

>mbing  skin  at  Ij^d.  per  ifo.   delivered  in  (plaintiffs) 

allowing  three  mos.  int  for  cash  in  clean  and  p^i,*up  to™*^ 

>n.     Boston  December  12/48."    Averments;  ^^i^"!^' 

\g  &  Co.  were  the  plaintiffi,  and  Snaxth  the  ^^^^  ^ 

that  combine  skin  was  a  kind  of  wool ;  and  combing  skin 
°  at  7J  per  lb., 

teodant  was  a  puller  or  preparer  for  sale  of  delivered  in 

TLT  *     1  •  \  .      r  Af..  allowing 

in.    Mutual  promises,  and  averments  of  per-  3  months  in- 
y  plaintifis.     Breach:  that,  though  the  de-  cash,  in  clean 
vered  a  small  quantity  of  combing  skin;  leas  ^^^^  ^"" 
dm,  he  would  not  nor  did  deliver  100  packs,  f J^^nu^" 

nd  Joinder.  tl»»*  defendant 

was  a  puller 
or  preparer 
for  sale  of 

Sty  for  the  defendant     There  is  no  averment  combing  skin, 

/.      1  11-1  .1.11       which  is  a 

fendant  pulled  more  combing  skin  than  he  kind  of  wool. 

r  that  he  purposely  refrained  from  pulling  mises.   Breach 

rd    Campbell  C.  J.     The    sole   question   is  did  not  deliver 

B  words  "  say  not  less  than  100  packs"  are  to    ^^  demuirer : 

id  as  an  express  promise  to  deliver  at  least  t^I^^^  ^  n 

I     In  GwilUm  v.  Daniell(a\  where  the  con-  ^- J-  Patteson 

'  ^  ^    ^  and  mghtman 

►deliver  "  all  the  naptha  that  the  defendant  Js.  that  the 

words  "  say 
not  less  than 
jre  not  mere  words  of  expectation,  shewing  what  the  parties  supposed  the 

prove  to  be.  but  amounted  to  a  contract  to  deliver  at  least  that  quantity;  and 

was  well  assigned  :  Coleridge  J.  dissentiente. 


'   I 


(a)  2  a  M.^R.  61.   S.  C.  6  2Vr.644. 
T   2 
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VohmtXVL    might  make  from  the  1st  of  June  then  next,  for  an 

1851  . 

during  the  term  of  two  years,  say  from  1000  to  1^ 

gallons  per  month/  the  Court  of  Exchequer  decided 

the  words  "say  from  1000  to  1200  gallons  per  moik^ 

were  not  words  of  contract  that  such  should  be 

quantity,  but  merely  expressed  an  expectation  tha*^ 

would  prove  so. 


Lbeming 
Snaith. 


Cowling^  contr^     The  sole  question  is,  what  is 
meaning  of  the  contract  set  out     The  plaintifis  con'C^^ 
that  it  is  a  contract  to  sell  all  the  defendant  may  3^*— 
and  a  warranty  that  he  will  pull  not  less  than  100  pac^  -^ 
At  the  date  of  the  contract,  it  may  have  been  essen"^^ 
for  the   plaintiflFs'  business  to  have  at  least  100  pa^:^ 
before  the  6th  of  January ;  and  they  may  have  kno^^^ 
that  they  could  find  employment  for  any  quantity  vfbai^^ 
could  be  pulled  by  the  defendant  before  that  time.    W- 
such  were  the  facts,  could  they  express   the  baig^t^ 
they  would  wish  to  make  more  clearly  than  they  have? 
[Lord  Campbell  C.  J.     But  is  this  argument  consistent 
with  the  decision  in  GwUUm  v.  Daniell  (a)?]     It  is:  the 
words  "not  less  than**  100  packs  are  express  and  unam- 
biguous ;  in  Gwilltm  v.  Daniell  (a)  there  were  no  words 
equivalent  to  them.     The  aigument  for  the  defendant 
requires  the   Court  to  reject  the  words  "not  less  than" 
altogether.     If  it  is  insisted  by  the  defendant  that  ''aay** 
has  in  mercantile  usage  the  effect  of  controlling  the  words 
that  follow,  he  should  have  put  on  the  record  an  averment 
to  that  effect  which  the  plaintifilB  might  traverse ;  for  they 
deny  that  there  is  a  mercantile  usage   to  that  efiecL* 
[Lord  Campbell  C.  J.     If  we  are  at  liberty  to  import 


(a>  2  C.  Af.  ^  n.  61.  S.  C.  5  Tyr.  644. 
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our  knowledge  of  ihercantile  usage   into   the  case,  I  Queen's  Bencfi. 
believe  "say*  is  not  an  expression  of  doubt  or  uncertainty,    _ _____ 

bat  is  used  to  call  attention,  as  in  "one  thousand  pounds      Deeming 
«y  £1000.-    There  is  a  clear  and  intelligible  distinction      Snaith. 
between  words  of  contract  that  a  thing  shall   be,  and 
^ords  merely  of  expectation  that  it  probably  will  be; 
**^  the  whole  question  is  whether  the  words  "  say  not 
'eas  than,"  here  used,  are  the  one  or  the  other.] 

^hitehurst,  in  reply.  GwilUm  v.  Daniell  {a)  b  an 
^^pf^  authority  that  "say"  is  a  word  expressing  un- 
^^'^ty,  and  shewing  that  what  follows  is  mere 
**pectation. 

I^  Campbell  C.  J.     It  appears  to  me  that  the 

1^*^!^  are  entitled  to  our  judgment     When  I  read 

"i  contract  it  seems  clear  what  the  intention  of  the 

F^eswas.     I  think  it  must  be  taken  that  the  plain- 

ufi  had  occasion  for  at  least   100  packs  of  combing 

^lunsi  and  meant  to  stipulate  that  they  should  have  that 

quantity  at  least ;  and  that  they  were  willing  to  bind 

tbemselves  to  take  all  that  the  defendant  might  pull, 

beyond  that  quantity.     If  such  be  their  intention,  is  it 

not  clearly  expressed  by  these  words  "  sold"  "  what  he 

may  pull  up  to  6  January  say  not  less  than  100  packs"?   Is 

not  this  a  stipulation  securing  to  the  plaintiffs  a  minimum 

quantity  of  100  packs?     I  give  no  peculiar  sense  to  the 

word  "^y."    I  agree  with  what  is  observed  by  Lord 

Abinger  in  GwSlim  v.  Daniell  (a),  that  if  the  word  has 

any  peciJiar  sense  that  should  be  averred  on  the  record. 

Bat  I  give  to  the  word  the  ordinary  sense  in  which  it  is 

used  by  common  people.     If  there  had  been  a  case  di- 

Ca)  2C.  Af  ^  R.  61,   S.  C.  5  Tyr.dU. 
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FoiHmM  XVL   rectly  in  point  putting  a  different  construction  on  si 
contract,  I  should  have  been  reluctantly  compelled 


Leemino 

V. 


decide  in  conformity  with  it;  but  GwUHm  ▼.  Darnell 
Snaith.       jg  jj^j  jj^  point     The  contract  there  did  not  contain 

words  ^^not  less  than;"  and  that  I  think  a  material  ^ 
tinction.  I  think  the  construction  of  this  agreemec^ 
that  it  is  an  absolute  contract  to  supply  100 
least  That  being  so»  the  breach  is  well  assigned, 
judgment  should  be  for  the  plaintifis. 


Patteson  J.     I  agree  that  the  insertion  of  the  ' 
^*  not  less  than"  distinguishes  this  case  fix)m  CfwiBm     ^ 
Daniell  {a).    There  the  words  "  say  from  1000  to  12(^  "" 
gallons"  were  held  to  be  words  of  expectation  only,  vC^ 
not  an  undertaking  that  such  should  be  the  quantit^^ 
Here  the  parties  have  inserted  between  the  words** 8 
and  "  100  packs"  the  words  "not  less  than."    Now 
for  the  word  **say"  that  would  be  clearly  an  undertaldn^^ 
that  the  quantity  should  be  not  less  than  100  paduP-^ 
Then  does  the  word  **say"  controul  this  so  as  to  give  the 
words  that  follow  a  different  meaning?    I  think  not* 
**  Say"  is  merely  a  word  pointing  and  giving  an  explanation 
of  what  went  before,  and  is  equivalent  to  **that  is  to  say." 
I  think  therefore  that  the  construction  of  this  contract  is 
that  the  defendant  is  to  supply  the  plaintifis  with  at  least 
100  packs.    It  is  most  likely  that  such  was  the  intenUon 
of  the  parties.     The  period  is  very  short,  from  the  12th 
December  to  the  6th  January;  and  they  may  well  have 
calculated  what  was  required  for  their  trade  during  that 
time,  and  intended  to  bai^n  for  a  certain  minimom. 
But  at  all  events  I  think  they  have  expressed  such  an 

(a)  2  C.  Af.*  R,  61.  S,  C.  6  T^r.  644. 
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^QtentioD,  and  that  the  plaintifis  are  entitled   to   our  Queen^BBmch, 


1851. 


Lbp.ming 
CoLBRiDGB  J.    In  this  case  I  have  the  misfortune  to      Snaitu. 
^*^c  to  a  different  conclusion  fix)m  that  come  to  by  my 
'*^^  and  my  brothers.    I  have  not  formed  a  very  decided 
^V^oion;  and  I  unfeignedly  think  it  probable  that  I  am 
^*''t>nfr    But,  as  I  do  entertain  a  different  opinion,  I  am 
*^Qi]d  to  state  it    It  seems  to  me  that  the  parties  to  this 
^<>ntnict  did  mean  to  leave  the  quantity  wholly  unfixed 
^  the  contract    The  shortness  of  the  period  may,  as 
^^  Brother  Patte$on  remarks,  afford  an  inference  the 
^hcr  way;  but  we  cannot  properly  say  what  inference 
^iiould  be  drawn   from   that,  unless  we  also   under- 
stand the  nature  of  the  businesses  of  the  plaintiffs  and 
icfeiidant,  the  state  of  theu:  works,  the  ordinary  rate  of 
P>^>dQction,  and  other  things,  not  known  to  us,  though 
KQowD  to  the  parties  making  the  contract 

h  seems  to  me  that  the  plaintifis,  knowing  the  ordinary 

nte  of  production  of  the  defendant's  trade,  are  content  to 

take  all  he  may  produce,  and  to  put  down  100  packs  as 

M  estimate  of  what   both  parties  expect  will  be   the 

minimum.     No  estimate  of  the  maximum  is  put  down ; 

they  do  not  choose  to  do  so.     Such  I  take  to  have  been 

the  intention  of  the  parties.     Have  they  used  words  to 

express  it?    That  depends  upon  what  is  the  ordinary 

fflgnification  of  the  word  "say;"  for  I  agree  that,  as  there  is 

DO  averment  that  it  bears  a  peculiar  signification,  it  is  to 

be  construed  in  its  ordinary  sense.     The  decision  in 

GwUEm  V.  DanieU  {a)  turned  on  the  construction  of  the 

word  "say,"  which  was  there  held  to  mean  "which  we 

(a)  2  C.  M.  ^  R.  61.    S,  C.  5  lyr,  04 1. 
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T 


Foiumt  XVL  estimate  at 
[^  authority  seems  express.     I  can  make  no  solid  distinct 

between  that  case  and  the  present ;  and  I  am  unwill 

to  make  a  refined  distinction. 


Lekming 
Snaith. 


WiGHTMAN  J..  I  agree  with  my  Lord  and  my  Brol 
Patteson  in  thinking  that  judgment  should  be  for 
plaintifis.     All   that   precedes  the  word  "say"  in 
contract   leaves  the  amount  uncertain.     The  plain 
are  to  have  what  the  defendant  pulls,  which   may 
10 packs  or  1000 packs;  but  then  follow  the  words  ^ 
not  less  than  100  packs,**  which  seem  to  me  to  fix 
minimum  quantity  the  defendant  undertakes  to  sup 
Unless  that  construction  is  put  upon  the  contract 
efiect  is  given  to  the  words  "not  less  than:"   ^ 
words  I  think   distinguish   this  case   from    GwiUiw 
JOaniell  (a). 

Judgment  for  the  plaintifls  {£ 

(a)  2  C.  Af.  ^  R.  61.   S,  C,  5  T^.  644. 
(6)  Rqwrted  by  C.  Blackbum^  Esq. 


Frithiy, 
Jiamuary  17th. 


West  against  Jackson  and  Another. 


Ammpsit.         ASSUMPSIT.      The    third    count  was  as  folic 

Count  suting     ±\,        .      ,       ,  «         •  •  i         •  i 

that,  in  conti.  ^^  And  whcreas,  on  &c.,  m  consideration  that 

deration  that 
plaintiff, 

through  placing  confidence  in  defendants  that  they  were  then  acting  fairly  by  plaintiff  in  C 
recommending  him  to  purchase  certain  hops  at  a  certain  price,  purchased  or  defendiottf 
their  said  recommendation  the  said  hops  at  the  said  price,  defenoants  promised  plaintiff  C 
they  were  not  abusing  his  confidence  in  recommending  him  to  purchase  the  hoM  at  the  f 
price.  Averment  that  plaintiff,  relying  &c.,  did  then  through  placing  confiaence  &€.  i 
before)  purchase  of  defendants  on  their  said  recommendation  the  ^aid  hops  at  the  saidpri 
whereof  &c.  (notice).  Breach,  that  they  were  abusing  hb  confidence,  the  hops  not  od 
worth  the  price. 

Held,  on  motion  in  arrest  of  judgment,  that  the  count  suflScientlv  disclosed  that  the  proa 
was  part  of  the  transaction,  contemporaneous  with  the  sale ;  and  that  the  consideration  \ 
sufficient  and  the  count  good. 


282 


Q.  B.   HILARY  TERM. 


Voiumt  xvh   tiff.     In   the  ensuing  term   G*MaIky  obtained  a  rule 
nisi  to  arrest  the  judgment 


WK8T 

Jackson. 


Crompton  now  shewed  cause.  The  count  is  good 
The  rule  to  arrest  the  judgment  was  granted  partly 
on  the  authority  of  Boscarla  v.  Thomas  (a),  one  of  i 
class  of  cases  which  establish  that  a  new  promise  madi 
merely  in  consideration  of  a  sale  already  complete  ii 
nudum  pactum.  Thb  doctrine  is  not  questioned,  bu 
is  not  applicable;  for  the  count  here  states  that  the  salt 
and  the  promise  were  part  of  the  same  transaction.  L 
WilUamson  v.  Alhmson  {b\  which  is  the  leading  case  01 
the  distinction  between  a  warranty  and  a  representatioo 
the  declaration  was  in  case.  The  jury  negatived  firaw 
and  knowledge :  and,  if  those  averments  be  struck  ou 
of  the  declaration  in  WilUamson  v.  Allanson  (b),  tb 
remainder  is,  that  the  plaintiff  bargained  with  th 
defendant  to  buy  and  the  defendant  by  then  warrantinj 
then  sold.  That  was  held  a  sufficient  count  to  she^ 
that  the  warranty  was  a  part  of  the  bargain.  Th 
count  in  the  present  case  is  more  explicit,  l^he  maxic 
of  ^'  caveat  emptor"  is  important  when  the  question  i 
whether  a  particular  statement  is  in  fact  a  part  of  the  bai 
gain  or  merely  a  collateral  representation.  It  is  ordinaril 
a  fair  remark  on  the  evidence,  that  a  commendatio 
of  the  goods  is  not  generally  meant  to  be  a  warranty 
because  the  quantity  of  the  goods  and  their  price  ai 
things  as  to  which  in  the  ordinary  course  of  business  th 
purchaser  relies  on  his  own  judgment,  and  which  th 
seller  docs  not  impliedly   warrant  and   is  not  like! 

(a)  3  Q.  B.  234.  (6)  2  Eoit,  446. 
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to  wanBDt  exm€88ly.    But,  when  once  the  baigain  is  Qmeen^a  Bench. 

1851. 


pioved^  or  when  it  is  set  out  on  the  record,  that  maxim 

W  no  application.     If  the  parties  choose  to  make  an        ^^" 

imiwaal  warranty  part  of  the  bargain,  it  binds.     Here      Jackson. 

^  averments   in   the  count  shew,  and    the  verdict 

establishes,  that   the  parties  made  the  promise,  that 

the  defendants  were  not  abusing  the  confidence  of  the 

plaintiff,  a  part  of  the  bargain. 

^^€irJhdgej  contriL    The    consideration  here  laid  is 

"y*gone.     The    recommendation    preceded    the    sale. 

^^^^himan  J.     What  difference    does    that   make,   if 

^^  oooot  shews,  as  it  does,  that  the  sale  and  promise 

®*^  part  of  one  entire  transaction  ?]     The  parties  are 

^^Oal  skill;  and  the  purchaser  had  no  right  to  rely  on 

^^enunendation.     Every  man  will  commend  his  own 

^*''^^;  "caveat  emptor"  applies. 

^^*<^id  Cabifbell  C.  J.     I    was    struck    with    Mr. 

^^^•^pton's  argument,  that  that  maxim  applies  rather 

1^       ^lie  evidence   used  to  prove  the   promise   than  to 

averments  required  in  the  count.     This  being  a 

^      ^icn   in   arrest  of  judgment,   we  must  assume  that 
t^^_jj^ 

J     ^^^  was  sufficient  evidence   of  the  promise  as  laid. 

^         ^cems  to  me  the   count  is  good.      The  considera- 

^    laid  is  not  past  at  the  time  of  the  promise.     It 

*^5d  that  the  promise  and  the  sale  were  concurrent, 

^^e  at  one  time,  in  the  course  of  and  forming  one 

^'^^Xsaction.   The  averment  is,  in  effect,  that  the  contract 


that  the  defendants,  recommending  the  hops  and 

^^Ving  the  promise,   sell,  and    the   plaintiff  on    the 

^^^^mmendation  and  on  the  faith  of  the  promise  buys. 

^  ^cn  we  must  assume  that  the  contract  was  proved  in 
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yoiume  XVI.    this  stage  of  the  case  and  the  promise  broken.     It  is  a 

L_  bmding  contract  and  a  good  breach. 

West 
▼. 

Jackson.  Patteson  J.      This   count  is   not  framed  on  any 

promise  implied  by  law  from  a  sale,  but  on  an  express 
promise  made  in  the  course  of  the  transaction  and  as 
part  of  it.  We  must  after  verdict  take  it  that  such 
a  promise  was  proved, 

Coleridge  and  Wiqhtman  Js.  concurred. 

Rule  discharged  (a). 

(a)  Reported  by  C.  Bhchburn^  Esq. 


Saturday,  The  QuEEN,  OD  thc  ProsGcution  of  Hughes, 

January  iBih.  agaiust  Lechihere,  Baronct. 

The  power  of    IVT  ANDAMUS  to  the  Treasurer  of  the  county  of  Wor^ 
"^"^^'SSi  to"'  ^^'^'    ^^^  ^^^  ^^^^^  reciting  the  2d.,  3d.,  4th.,  5th. 

Coroners  for     and  6th.  sections  of  Stat.  7  &  8  Vict  c.  92.  ("to  amend 

toe  loss  of 

cmolumenu      the  law  respecting  the  office  of  County  Coroner"  (a)  ), 

arising  out  of 

a  change  made, 

under  stat.  7  &  8  Viet.  c.  92.,  in  the  divisions  of  a  county  for  the  purpose  of  holding  inquesU 

is  confined  to  cases  where  such  county  has  been  "  customarily'*  divided  into  districts  for  the 

purpose  of  holding  inouests  during  the  space  of  scnren  years  before  the  passing  of  the  act, 

as  provided  by  the  sixth  section. 


(a)  Section  2  enacts :  '*  That  when  and  as  often  as  it  shall  seem  expe- 
dient  to  the  justices  of  any  county  that  such  county  should  bo  divided  into  two 
or  more  districts  for  the  purposes  of  this  act,  or  that  any  altoration  should  be 
made  of  any  division  theretofore  made  under  this  act,  it  shall  be  lawful  for 
thc  said  justices,  in  general  or  (juartcr  session  assembled,  to  resolve  that  a  . 
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Voham  XVL    CouDcil  for  an  order  that  the  county  should  be  di?L 

1851 
1__  for  the  purpose  of  this  Act  into  three  districts,  and  % 

The  Queen     ^^  districts  should  be  called  the  NarOi^  the  SauOi 

Lechmebb.     ^jjg    Middk  District;  and  that  the   county  was 

wards  divided  accordingly.     The  writ  also  recited    -^lI 

W.  S.  P.  Hughes^  for  several  years  before  the  passim.^s 

the  Act,  was  elected  one  of  the  Coroners  of  the  coia.i:=i 

and  that  he  had  ever  since  exercised  the  o£5ce ;    t*~] 

Hughes  petitioned  the  Privy  Council  for  compensatioxs. 

the  ground  that  by  such  division  there  would  be  a  i^l  « 

diminution  of  his  duties  and  emoluments:  That  aficx 

wards,  on  5th  March  1847,  the  Justices  in   Gen^^ 

Quarter  Sessions  assigned  the  Middle  District  of  tf^' 

county  to  Hughes:  That  the  Lords  of  the  Treasury,      ^ 

order  of  the  Privy  Council,  directing  them  to  vax^si^^ 

into  the  amount  of  compensation  to  be  paid  to  Hugh^ 


visions  of  this  act,  and  shall  reside  within  the  district  in  and  for  wluch 
shall  be  so  elected,  or  in  some  place  wholly  or  partly  snrroonded  bj  lo^ 
district,  or  not  more  than  two  miles  beyond  the  oater  boundary  of  so^^ 
district" 

Section  6  enacts :  «  That  whenever  it  shall  appear  to  Her  Migesty,  wic^- 
the  advice  aforesaid,  and  shall  be  set  forth  in  the  said  order  in  coiincil«tlw  ^ 
any  such  county  has  been  auiomarify  divided  into  districts  for  the  pwpo^ 
of  holding  inquests  during  the  space  of  seven  years  before  the  passing  • 
this  act,  and  it  shall  seem  expedient  to  Uer  Majesty,  with  the  advice  dat^ 
said,  that  the  same  division  of  the  county  be  made  under  this  act,  each 
such  districts  shall  be  assigned  to  the  coroner  usually  acting  in  and  for  tl^ 
same  district  before  the  passing  of  this  act ;  but  if  it  shall  appear  expeifie^ 
to  Her  Miyesty,  with  the  advice  aforesaid,  that  a  different  division  of  so^ 
county  be  made,  and  any  such  coroner  shall  present  a  petition  to  Hr 
Bliyesty,  praying  for  compensation  to  him  for  the  loss  of  his  emolomen^ 
arismg  out  of  such  change,  it  shall  be  lawful  for  Her  Migesty,  with  i0 
advice  aforesaid,  to  order  the  Lord  high  treasurer  or  CommiasioiMrs  of  H  ^ 
Mi^[esty*s  Treasury  to  assess  the  amount  of  compensation  which  it  sfa^ 
appear  to  him  or  them  ought  to  be  awarded  to  such  coroner,  aad  i0 
amount  of  such  compensation  shall  be  paid  by  the  treasurer  of  the  coa^ 
to  such  coroner,  his  executors  or  administrators,  out  of  the  county  rate.* 
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Ftiiume  XVL    sccts.  2, 3  and  4.    It  will  however  be  contended  that 
Coroner's  claim  to  compensation  turns  on  sect  6  ex( 


The  QuE£N 
Lbchiiere* 


sively,  and  that  this  section  applies  only  where  a  cou 
has  been  '*  customarily  divided  into  dbtricts  for  the  ] 
pose  of  holding  inquests  during  the  space  of  seven  y  * 
before  the  passing  of  this  act,*'  and  a  different  divisic 
afterwards  made,  whereby  loss  ensues  to  the  Con»i 
and  the  return  is  framed  on  the  assumption  tha^ 
claim  to  compensation  is  thus  restricted.     But  sec^i 
and  3  treat  the  Coroner  as  a  person  interested  anci        en- 
titled to  consideration  where  the  county  is  divided        for 
the  first  time,  and  also  where  ^^any  alteration"  is  to       ^ 
**  made  of  any  division  theretofore  made."   Wherer  sev^^"* 
Coroners  hold  office  for  the  whole  county  they  may,  vm  '^^ 
se,  recognise  divisions  of  the  county  by  way  of  court^^^ 
or  for  the  sake  of  public  convenience,  although  sir  "^ 
divisions  cannot  be  deemed  customary  divisions  witli^^ 
the  sixth  section.     It  is  consistent  with  this  return  tl^^ 
there  has  been  such  a  recognised  division  in  the  coon 
of  Worcester;  and  it  must  be  taken  as  a  fact  that  Hugh' 
has  been   injured   by  the  change  of  division.     [Loi 
Campbell  C.  J.    Where  there  has  been  previously  no  asceC 
tained  division,  how  is  the  amount  of  compensation  to 
settled  ?     A  division  by  mere  voluntary  arrangement 
courtesy  may  be  broken  into  at  any  time,]     The  status 
appears  to  give  compensation  for  loss,  not  only  of  existii 
rights,  but  of  existing  benefits.     [Coleridge  J.     I  do  n^ 
sec  that  any  compensation  is  provided  for  if  an  a^ 
ditional  Coroner  were  appointed  by  virtue  of  the  wi^ 
"  De  Coronatore  eligendo"  under  the  fourth  section]. 

Whitmorey  contr^  was  not  heard. 


ition;  but,  unless  compensation  is  awarded  by 
iture,  they  can  receive  none.  Here  compensation 
en  unless  for  loss  occasioned  to  the  Coroner  by 
of  the  divisions  of  a  county  for  the  purpose  of 
inquests  where  separate  divisions  were  already 
Qce  customarily  before  the  statute.  There  was 
)revious  division  in  this  county ;  and  the  statute, 
,  docs  not  apply. 

IDOE  J.  (a).  I  am  of  the  same  opinion.  The 
re  us  may  be  a  casus  omissus ;  and  so  also  may  be 
put  of  the  appointment  of  an  additional  Coroner 
le  writ  "  De  coronatore  eligendo."  The  case 
for  by  the  statute  is  that  of  a  change  in  the 
J  divisions  of  a  county ;  and  it  is  admitted  that 
re  no  such  divisions  in  this  county,  so  as  to  bring 
icutor's  claim  within  the  statute. 


ruAN  J.  concurred. 

Judgment  for  defendant  (/^). 

(a)  PatUtoH  J.  wai  at  the  Criminal  Appeal  Court 
(6)  Reported  by  H.  Dapison,  Esq. 
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Folmiu  XVI, 
1851. 


Mimdajf,         Kirk  against  Bell,  one  of  the  Public  office 

January  2(hh.  ^7 

the  Newcastle  upon  Tyne  Joint  » 
Banking  Company. 


/COVENANT.  The  declaration,  after  reciting 
the  CompaDy  was  a  joint  stock  banking  com 
under  stat  7  Geo.  4.  c.  46.,  made  profert  of  ai 
denture,  stated  in  the  declaration  to  have  been  ** 
by  fF.  iV.,  described  in  the  said  indenture  as  h 
survived  R.  T.y  who  were  the  trustees  of  the  New 
upon  Tyne  Joint  Stock  Banking  Company,  of  th 
part ;  the  said  fF.  N.,  and  S.  S.,  described  in  the 
indenture  as  the  present  trustees  of  the  said  Bai 
ness :  and  that   Company,  of  the  2d  part ;   the  said    JV.  N.,  th< 

the  directors       g    g^   ^y     j,    ^    ^^^   ^    g^   described    in   the  81 


The  deed  of 
a  joint  stock 
banking  Com- 
pany contained 
provisions  that 
the  directors 
should  be  not 
fewer  than  five 
nor  more  than 
seven:  that 
throe  or  more 
should  consti- 
tute a  board, 
and  be  com- 
petent to 
transact  all 


should  have 
power  to  com- 
promise debts 
&c.     Agents 
roiffht  be  ap- 
pomted  by  the 
directors  to 


denture  as  the  present  board  of  directors  of  tl 
Banking  Company,  of  the  3d  part ;  and  the  plaf 
the   fourth   part."    The    declaration    then    mi 
drawandaccept  following  averment.     "  And  which  indenture  v 

bills,  &c.,  with-   ,        ,  ,_    „^    ,»««      ^    ^^    ^         t    „    ^    ^ 

by  the  said  fF.  N.y  S.  S.,  G.  T.  G.  and  F.  S.  fc 
behalf  and  on  account  of  the  said  Company,  ai 
to   the   affairs   and   concerns   of   the   said    ' 
and  which  said  fF.  N.y  S.  S.,  G.  T.  G.  and  J 

rectors,  being 

the  whole  number  then  existing,  executed  a  deed  compromising  a  large  debt  d 
taking  from  the  debtor  a  mining  concern,  and  covenanting  with  him  on  behi 
pany  to  indemnify  him  against  certain  bills  of  exchange.    In  an  action  of 
debtor  for  not  indemnifying  him  : 

Held,  That  such  covenant  did  not  bind  the  Company ;  for  that  this  i 
business,  and  no  smaller  number  than  five  directors  were  competent  on 
transact  it. 

Quare,  whether  a  board  of  three  directors  could  transact  even  ordinary 
was  a  board  of  three  out  of  five  directors. 


out  reference 
to  the  direc- 
tors.    The 
number  of 
directors  be- 
came less  than 
five:  fourdi- 
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rore  and  at  the  time  of  making  the  said  indenture,    Queen's  Bench. 
Ij  aothorised  and  empowered  by  the  said  Company 
enter  into  and  make  and  execute  in  their  own  names         ^'""^ 
5  said  indenture    for    and  on  behalf   of   the    said         Bell. 
^mpiny,  and  to  bind  the  said  Company  by  the  said 
lenturc,  and  to  do  and  perform  the  several  matters 
d  things  covenanted  therein  to  be  done  by  the  said 
^mpany." 

The  declaration  then  set  forth  the  eflfect  of  the 
Mature ;  by  which  it  appeared  that  the  plaintiff  had 
evbosly  purchased  from  the  Bank  a  colliery,  of  which 
ey  were  mortgagees,  for  22,000/.,  had  paid  5000/., 
at  of  the  price,  and  had  for  the  balance  accepted 
Us  of  exchange  amounting  in  the  whole  to  17,000/., 
l^uch  bills  had  been  renewed  and  of  which  some  were 
kcn  in  circulation,  and  others  overdue  in  the  hands 
^  persons  with  whom  they  had  been  negociated  by  the 
Uking  Company :  that  the  plaintiff  was  indebted  to 
^  banking  Company  in  21,0002.  and  upwards  on  his 
^^■cotmt  current ;  that  the  plaintiff  was  unable  to  com- 
■•te  the  purchase  of  the  colliery,  and  had  agreed  to 
^don  it  to  the  banking  Company;  and  that  the 
^Idng  Company  had  agreed  on  payment  to  them  of 
^^i  to  release  the  plaintiff  from  further  payment  of 
^^  purchase  money,  and  from  all  liability  on  the 
^unt  current,  and  to  indemnify  him  against  all  bills 
^pted  by  him  and  negotiated  by  the  banking  Com- 
^y.  Among  other  provisions  in  the  indenture  for 
^ing  out  this  agreement,  "  the  said  fV.  N.,  S.  S,, 
^*  r.  G.  and  F.  S.  did,  on  behalf  of  the  said  banking 
'Onipany,  so  far  as  they  could  lawfully  bind  the  said 
•^^pany  but  not  fiu'ther  or  otherwise,  covenant"  with 
u  2 
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Vo/vmexvi.    the  plaintiff    that   the   banking   Company   would 

all  such  bills  of  exchange  as  had  passed  through  t 

^^^^        hands,  and  indemnify  the  plaintiff  against  them,     A^ 

Bki.l.        ments  of  performance  by  the  plaintiff.    Breach:  that. 

banking  Company  did  not  indemnify  him  against  i 

bills  of  exchange. 

Plea.  That  the  said  fF.  N.,  S.  S.,  G.  T.  G.  andF. 
were  not,  nor  were  nor  was  any  or  either  of  the 
authorised  or  empowered  by  the  said  Company  mode 
forma.     On  which  issue  was  joined. 

On  the  trial,  before  Rolfe  B.,  at  the  Durham  Spr 
Assizes  1850,  the  plaintiff  gave  in  evidence  the  di 
of  settlement  of  the  Naocastle  upon  Tyne  Joint  Sti 
Banking  Company.  The  deed  contained  many  claui 
which  were  numbered,  and  among  them  the  followinj 

4.  That  the  management  of  the  affaire  of  the  Company  shall  beiotn 
to  such  a  number  of  Directora  as  the  Shareholdere  shall  for  the  time  b 
deem  expedient,  so  that  it  be  not  less  than  five  nor  more  than  teTeii, 
the  number  at  present  deemed  expedient  and  hereby  appointed  is  fire : 

59.  That  the  Directora  shall  meet  so  often,  and  at  such  times  andph 
as  they  shall  from  time  to  time  appoint,  and  shall  at  all  events  meet  < 
in  e?ery  week,  at  the  Banking  House  in  Newctuile  vpom  l^ne,  for  the 
patch  of  business.  And  special  meetings  of  the  Directors  may  be  oallc 
such  other  times  as  the  Chairman  or  any  two  Directon  shall  deem  re 
site,  and  each  Director  shall  be  entitled  to  a  summons  by  letter,  ti 
delivered  at  his  usual  place  of  residence,  or  sent  through  the  post  o 
informing  him  of  the  time  and  place  of  each  spedal  meeting.  That 
three  or  more  of  the  Directora  present  at  any  meeting  shall  constitn 
Board,  and  shall  be  competent  to  transact  all  ordinary  business  appcftan 
to  the  Directora ;  but  the  Directors,  or  the  major  part  in  number  of  tl 
may  from  time  to  time,  limit  by  their  by-laws  the  powera  to  be  exere 
at  Hoards,  consisting  of  fewer  than  five  Directora,  and  such  limits  and 
laws  shall  be  observed. 

64.  That  such  persons  as  the  Directors  shall,  by  any  resolution  or  mi 
to  be  entered  in  their  book  of  proceedings,  authorise  in  that  behalf,  i 
alone  have  power  to  sign,  draw,  indorae,  or  accept  any  bill  of  exdiai 
or  promissory  note,  or  other  negotiable  security,  in  the  name  or  on 
count  of  this  Company ;  and  that  no  bill,  note,  or  other  negotiable  seen 
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"P***t  drtvn,  indoried,  or  accepted  in  iny  other  manner  than  by  the  per-    Queen's  Bench. 
"^  w  aerwal  penons  so  aatborued»  shall  be  binding  on  this  Company.  1 85 1 . 

Aaa  each  of  the  aharebolders  doth  hereby  renounce  all  right  to  sign,   

''^H^i  or  indorse  any  bill,  note,  or  negotiable  security,  in  the  name  of  the  ^. 

^'^Pttyt  or  to  cootnict  any  engagement  on  behalf  of  this  Company,  unless  Bell. 

0  nail  be  previously  and  expressly  authorised  so  to  do,  in  pursuance  of  the 
'^'^^^on  for  that  purpose  hereinbefore  contained. 

«8.  Thu  the  Directors  may  give  credit  or  make  advances  of  cash  to  any 
^^"^Ofi  to  ittch  amount,  at  such  rate  of  interest,  and  upon  such  terms  as 
^^nijr  think  fit ;  and  such  credit  may  be  given  and  advances  made,  with 
^  witlioiit  security,  at  the  disaetion  of  the  Directors;  but  no  shareholder 
*^1  be  entitled  as  of  right  to  a  cash  credit  to  any  amount ;  but  the  same 
""•y  he  given  or  wholly  withheld  at  the  discretion  of  the  Directors. 

'4.  Tijg^  |]|Q  Directors  may  refer  and  submit  to  arbitration  any  matter 
^ttpote  between  the  Company  and  any  person,  whether  a  member  of  the 
^*^pioy  or  not,  and  may  submit  to  and  abide  by  such  reference,  and  every 
^^«rd  to  be  made  in  pursuance  thereof,  and  may  enter  into  any  bond,  deed 
^  ^greeaient,  for  those  purposes,  and  may  compound  for  any  debt  owing  to 
^^  Company,  and  accede  to,  and  execute  any  deed  of  composition,  or 
®*>«nyuioe^  or  assignment  of  his  estate  and  effects,  made  by  any  debtor  of 
^^  Company,  whether  a  shareholder  or  not,  for  the  benefit  of  his  creditors, 
^^  may  give  time  to  any  debtor  for  the  payment  of  his  debt,  cither  upon 
"^CQritjr  or  without,  and  abandon  any  debt  which  may  seem  bad  or  despc- 
^^^i  and  may  authorise  the  Chairman  of  the  Directors,  or  any  public 
*^^oer  of  the  Company  or  manager  thereof,  or  other  person  to  execute 
^7  nch  bond,  deed,  or  agreement  of  reference,  or  deed  of  composition, 
^^^vcymce,  or  assignment,  and  to  prove  any  debt  due  to  the  Company 
"^wa  toy  bankrupt  or  insolvent,  whether  a  shareholder  or  not,  and  to 
'•**i»e  the  dividends  thereunder,  and  may  act  in  all  matters  arising  out  of 
*""y  Bach  bankruptcy  or  insolvency,  and  may  empower  such  Chairman, 
poblic  oiBccr  or  manager,  or  other  person,  to  become  and  act  as  the 
•■■*§Bee  in  any  prosecution  of  bankruptcy,  or  of  any  insolvent  dcbtoi's 
****^ind  to  sign  the  certificate,  release,  or  other  discbarge  of  any  bank- 
'''P**  insolvent,  or  other  person,  who  shall  be  or  stand  indebted  to  this 

'^  That  the  managing  Directors  shall  attend  personally  at  the  Bank. 
^  House,  in  Seweastle  upon  T^ne,  every  Satwday  from  ten  o't-lock  in 
^  fcrcnoon  until  four  o'clock  in  the  afternoon,  and  on  every  other  day  in 
"*  »eek  (  Sundayg  and  holydays  allowed  at  the  Bank  of  Enyland  excepted ) 
^"•^  ten  o'clock  in  the  forenoon  until  three  o'clock  in  the  afternoon,  and 
^  ihall  give  espcx;ial  attention  to,  and  direct  the  current  and  ordinary 
^**e$8  of  the  Bank,  and  they  or  a  Board  of  Directors  shall  alone  have  tl»o 
^^  of  inspecting  the  private  accounts  of  the  customers  of  the  Bank .  A  nd 
^  >cts  and  resolutions  done  and  made  by  the  managing  Directors  in  per- 
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VolumM  XVL     ^™"^  *^  duties  of  their  office,  shill  have  like  fcfroe  and  cffMtf 
1 85 1 .  done  and  made  by  a  Board  of  Directors. 

86.  That  if  any  Director  (unless  prevented  by  illness,  accident,  or  <^*^^ 
cause  which  may  seem  sufficient  to  a  Board  of  Directors)  shall  oni^^    ^ 


Kirk 

Bkll.  neglect,  for  the  space  of  two  calendar  months,  to  attend  the 

the  Directors,  the  office  of  such  Director  shall  be  vacated. 

87.  That  if  the  office  of  any  Director  shall  be  vacated,  otherwise 
by  his  going  out  at  the  annual  general  meeting,  as  hereinbefore  b 
the  surviving  or  continuing  Directors  shall,  at  a  special  Board  to  be 
vened  for  that  purpose,  within  fourteen  days  afterwards,  appoint 
qualified  shareholder  as  they  shall  think  fit  to  be  a  Director,  for  the 
of  supplying  such  vacancy. 


It  was  admitted  that,  at  the  time  of  the  execution 
the   indenture   declared    upon,   there    were   only  fo^^ 
directors.     They  were  the  four  persons  who  execut^^ 
the  deed. 

The    learned    Judge   directed  a   nonsuit,    reservi^^ 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  if  th^^^ 
was  evidence  that  the  four  directors  had  authority 
bind  the  banking  Company.     Watson^  in  the  ensuL   '^ 
term,  obtained  a  rule  nisi  accordingly. 

Knowles  and    Unthank    now    shewed    cause,     ITb^ 
authority  given  to  bind  the  company  must  be  sougfi^ 
for  in  the  deed ;  for  that  is  the  way  in  which  the  wha/<^ 
body  of  shareholders  have  consented  to  be  bound ;  Bid' 
ley   V.  Plymouth   Grinding  and  Banking   Company  (a). 
Further,  such  a  covenant  as  that  declared  on  is  beyond 
the  competency  of  any  body  of  directors ;  for,  though 
under  clause  74  they  may  have  power  to  compromise 
claims,  they  have  no  power  to  grant  indemnities.     [Lord 
Campbell  C.  J.  May  not  the  giving  of  such  an  indemnity 
be  a  reasonable  term  in  a  compromise:  and,  if  so,  would 

(«)  2  Exch.  711. 


296  Q.  B.   HILARY  TERM. 

Foittnuxyi.    ridge  i.     In  that  case  the  clause  had  been  altered 


1851. 


the  resolution  of  a  special  general  meeting;  and  t 
^"  Court  merely  held  that  it  was  not  an  unalterable  clais; 
Belu  That  case  shews  that  such  a  clause  is  not  a  fundamei 
part  of  the  constitution  of  the  bank ;  or  it  could  not  b^ 
been  altered.  If  it  had  the  effect  contended  for,  I 
whole  affairs  of  the  bank  would  be  suspended  on  t 
resignation  of  one  director  out  of  five,  or  on  his  absen 
within  clause  85.  The  only  reasonable  construction 
that  the  clause  as  to  the  number  is  directory  merel 
Such  an  agreement  as  that  contained  in  the  indentur 
was  a  compromise  within  clause  74  :  and,  that  being  8( 
five  directors  could  have  bound  the  banking  Company 
It  would  be  hard  that  the  plaintiff  should  suffer  becaos 
the  number  of  directors  was  allowed  to  be  less  tba 
four. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  noi 
suit  was  right.  The  only  question  raised  is  whether  tl 
deed  was  so  executed  as  to  bind  the  banking  Compan 
If  it  was  so  executed,  the  action  is  rightly  brougl 
against  the  public  officer  as  defendant.  If  not,  the  noi 
suit  was  right.  It  lay  on  the  plaintiff  to  prove  that  tho 
who  executed  the  deed  had  authority.  It  seems  to  n 
that  he  failed  to  shew  this;  for,  though  it  was  execute 
by  all  the  directors,  they  were  only  four  in  nambe 
In  the  deed  of  the  Company  we  find  this  clause.  (H 
Lordship  then  read  clause  4.)  If  this  regulation  stoc 
alone,  at  least  five  directors  would  be  required,  and  fo 
were  not  sufficient.  But  a  subsequent  clause  is  a  rooc 
fication  of  clause  4 :  and,  as  such,  it  is  properly  broug 
to  our  attention.    (His  Lordship  read  clause  59.)     No 
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'^  i  t  were  conceded  to  the  plaintiff  that,  when  only  four   Queen's  Bench. 

^ir^ectore  existed,  a  board  meeting  of  three  would  have ' 

^Gs«  powers,  still  it  would  only  enable  them  to  transact         ^^^^^ 

**  oxxUnary  business."    Could  it  be  said  that  a  transaction        ^^''*" 

oF  svich  an  unusual  and  important  nature  as  this  is  ordi- 

'^^^•Jf  business?    It  is  said  that  great  inconvenience  must 

■■"^^sialt  if  it  is  held  necessary  to  have  at  least  five  directors, 

^i^d  that  the  business  of  the  banking  Company  might  be 

suspended;  but  that  is  not  so.     There  are,  by  clauses 

^-^    and  68,  persons  competent  to  draw  bills  and  transact 

tho    routine  business  of  a  bank.     Their  authority  con- 

^^riVEes,  though  the  number  of  directors  is  reduced  below 

fiv^  ;  and  the  routine  business  of  the  bank  goes  smoothly 

^i^-      Business  of  an  extraordinary  character,  such  as  the 

^^c^stion  whether  the  bank  shall  purchase  back  a  great 

^^^ining  concern,  must  wait  until  the  number  of  directors 

*8  x*«8tored  to  five ;  clause  85  seems  to  shew  an  anxiety 

^^^t  the  number  of  active  directors  should  be  kept  up: 

^'^cl  there  is  a  provision  in  clause  87  enabling  the  dircc- 

^rs  to  fill  up  any  vacancy  speedily. 

rATTESON  J.  The  defendants  having  traversed  nii 
^^ornient  in  the  declaration  that  the  four  directors  were 
Authorised  by  the  Company  to  bind  the  Company  by 
^^  indenture,  we  must  consider  the  effect  of  the  deed 

Settlement  in  order  to  see  what  authority  is  given. 

•f  understand  it  rightly,  the  deed  provides  that  the 
^*tiber  of  directors  shall  be  at  least  five;  and,  though 
^^'o  is  power  given  to  a  board  of  three,  it  is  only  for 
^  transaction  of  ordinary  business.  So  the  question 
^^es  to  be  whether  this  can  be  called  ordinary  business. 
^  ^s  hard  to  say  what  is  extraordinary  business  if  tliis 
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VohmeXFi.    is  not     The  clause,  74,  authorising  compositions,  fltiv* 
1851. 


Kirk 

V. 


the  directors  powers  to  make  deeds  of  compromise,  bu 
does  not  say  by  whom  those  powers  are  to  be  exer-^ — ' 
Belu  cised,  whether  by  the  board  of  three  or  by  the  whok 
number  of  at  least  five.  In  the  present  case,  the  com- 
promise was  clearly  extraordinary  business;  it  required 
at  least  five  directors ;  and  the  nonsuit  was  right. 


%^^ 


— € 


Coleridge  J.     We  must  look  to  the  deed  of  settle-  "* " 

ment  to  see  what  authority  is  given ;  for  the  individuals  ^' 

who  become  shareholders  do  so  under  the  agreement  ^^ 
contained  in  that  deed.  Assuming,  what  I  do  not  say,  « ^ 
that  three  directors  out  of  four  might  exercise  the  powers 
of  a  board  meeting,  those  powers  are  only  for  the  trans- 
action of  ordinary  business;  and  this  transaction  was 
not  ordinary  business,  and  required  five  directors.  But 
it  is  not  clear  that  three  out  of  four  could  transact  ordi- 
nary business.  It  is  analogous  to  many  cases;  a  familiar 
one  is  a  submission  to  three  arbitrators  any  two  of  whom 
may  make  the  award :  in  which  case  an  award  made  at  ^ 
a  meeting  of  two  is  not  good  unless  the  third  had  power  'zm 
to  attend  and  join  if  he  pleased. 

VVioHTMAN  J.     It  seems  to  me  that  the  interest  of  the^^ 
shareholders  has  been  too  much  lost  sight  of  in  thec=» 
argument.     The  shareholders  stipulate  for,  and  are  en —  m 
titled  to  have,  the  supervision  of  at  least  five  directors.  ^ 
They   allow   a  boanl   of   three    to    transact   ordinar;^^' 
business :   and    clause    68    shews  us    what   was   con-* 
sidered  the   ordinary  business  of  the   Bank.     At  al. 
events,  the  execution  of  this  indenture,  by  which 
Bank  buy  back  a  large  colliery  and  enter  into  man; 
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engagements,  seems  clearly  not  within  the  clause  autho-  Qu'^n^s  Bench. 
rising  the  transaction  of  ordinary  business  by  a  board 
of  three. 

Rule  dischai^ed  (a). 

(a)  Reported  by  C.  Blackburn,  Esq. 


Kirk 

V. 


The  Queen  against  the  Inhabitants  of  St.       Zn^^Tzd. 
Maeylebone. 

(Martlebone  against  Bhiouthelmston.) 

^^jN  appeal  against  an  order  of  two  justices  removing  A  woman  re- 

Mary  Ann  Lawrence^  widow,  and  her  three  children,  husband  in 

^**  ^nder  the  age  of  sixteen,  from  the  parish  of  St.  Mary-  Spwards  of*fivc 

^^<>»i^  in  Middlesex  to  the  parish  of  Brighthelmston  in  Sworfin 

S^es^ex,  the  Sessions  quashed  the  order,  subject  to  the  ^^"^^^^nd  fc"^^^^ 

^Pmion  of  this  Court  on  a  case,  by  which  the  foUowinff  some  weeks  ge- 

^  •'  "    nerally  slept  in 

'acta  appeared.  /^,  but  had 

his  family  at 
^  ^  his  home  in  M. 

on  ^*«d  at  R,  At  the  time  of  his  death,  the  widow  was  with  her  infant  family  at  5., 
X^  ^^^isit  to  her  mother  there,  but  with  an  animus  revertcndi  to  M.  Sho  returned 
p^."*^-,  and  there  applied  for  relief.  Tho  parish  oflBcer  told  her  that  B,  was  her 
^1^1*^*^*  and  sent  her  to  the  railway  in  the  parish  cart,  in  company  with  a  person  who  paid 
» _   «^j-ij  and  saw  her  off  to  B.     She  remained  in  B.  some  months,  and  tnen  returned  to 


*^    appeal,  the  Quarter  Sessions  quashed  the  order,  subject  to  a  case  stating  the  above  facts. 


^j^  *  ^■'^m  which  she  and  her  family  were  then  removed  by  order  of  two  justices  to  B.  within 
^^*^t  year  of  her  widowhood, 

ij-**    appeal,  the  Quarter  Sessi        ,  .      .  o  

^^^'^l-d.  That  the  residence  at  the  time  of  the  death  of  pauper's  husband  was  in  M. ,-  that,  if 

^^Pl^Bcer  of  M.  paid  the  pauper's  fare,  and  assisted  her  in  removing  to  B. ,  with  intent  to 

t  ^^^   ^^^  ^^  ^  chargeable  to  B.,  such  removal  was  illegal  under  stat.  9  &  10  Vict.  c.  66. 

0:  *    and  her  residence  in  B.  subsequent  to  it  would  not  break  her  residence  in  M. ;  if  ho 

^^  **ot  that  intent,  her  residence  in  B.  would  be  a  break,  and  render  her  reraovcable  from 

•  1  ^'ithin  twelve  months  after  her  husband's  death.     But  the  Court  refused  to  draw  any 

'*'^Bcc  as  to  the  intent  with  which  the  officer  acted ;  and  they  sent  back  the  case  to  be 

^^^cd  on  that  point. 
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Foimmt  XV L        FoF  upwards  of  eight  years  before  May  1847,  the  lat€ 

L_  husband  of  the  pauper  resided  with  his  wife  and  childrec 

TheQijKiN    jjj  g^  MaryUbme.     In  that  month  he  obtained  work  a.tfs 
InhaWuntsof  Rugate,  25  miles  from  London;  and  from  that  time  iWM  m  ^ 
Makylebonb.  his  death  in  October  1847  he  slept  there,  leaving  his  wiffSh  ^  -^ 
and  children  at  St  Marylebone  at  their  lodgings;  sending .sria-  f 
to  them  part  of  his  wages,  and  at  intervals  visiting  thenca^  ^^  j 
there.     On  the  1 5th  of  October  1847,  the  wife  went  t.*- 
Brighton  with  her  children  on  a  visit  to  her  mother  wl 
resided  there,  but  retaining  her  lodgings  in  Marylebon 
and  leaving  her  furniture  there.     On  the  20th  of  Octob** 
1847,  the  husband  died  at  Reigate  whilst  the  wife  w 
at  Brighton,    After  attending  her  husband's  funeral 
Reigate  she  came  back  to  St  Marylebone. 

"  On  the  morning  after  her  arrival  in  Maryldwne  fi  i  m    ujj^ 

Reigate^  she  went  to  the  workhouse  there  and  applied  for 

relief  from  the  parish  officers,  which  relief  she  then  ^  *!}- 

tained.     She  remained  in  Marylebone,  and  received  re!K        ief 

on  a  few  other  occasions  during  the  next  three  we^:: -k.s 

from  the  parish  officers  of  St.  Marylebone;  when  ibI        t>- 
mately  one  of  the  officers  of  that  parish  told  her,  on  fc=»^^^ 
applying  for  relief,  that  Brighton  was  her  parish,  and  tb      -*-  ^^ 
he  would  give  her  \0s,  to  pay  her  fare  to  Brighton:  mi^    '^^ 
she  waited  in  the  workhouse  of  the  respondent  parisfcr^ 
whilst  the  horse  and  cart  used  for  the  conveyance 
paupers  was  got  ready ;  and  she  and  her  children  wen 
taken  in  the  cart  to  the  station  of  the  London  and  Brtgh*^  '■ 
ton  Railway,  no  one  going  with  them  except  the  drivci 
and  the  young  man  who  was  sent  by  the  officer  of  the 
respondent  parish  to  see  her  off.     When  at  the  station^ 
the  young  man  said  he  had  received  from  the  Marylebon^!^^" 
officer  lOs.  to  pay  her  fare,  which  he  gave  her  there  fuc 
that  puq)osc.     The  pauper  accordingly  went  to  Brighton^ 
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about  the  2d  or  3il  of  November  1847,  and  proceeded  to  QweM**  Bench. 

^ne  residence  of  her  mother,  and  slept  there  that  night:  '___ 

**^ci^  on  the  morning  after  her  arrival  at  Brighton,  she    "^^^  Queen 
applied  to  the  overseers  of  the  appellant  parish,  and  was   In^abhanu  of 
'^o^ived  into  the  workhouse  of  that  parish,  where  she  Marylebonb. 
*^0:iained  for  three  weeks,  after  the  expiration  of  which 
^•«i^«  she  obtained  her  discharge  from  the  workhouse, 
**^^went  to  the  house  of  her  mother  in  the  appellant 
P^-*Tsh,  and  remained  there  for  two  or  three  weeks,  during 
^*^ich  time  she  received  no  parochial  assistance  what- 
^'^^T.    After  this   she  again  applied   to   the   appellant 
P^^nsh  for  relief,  and  was  allowed  three  shillings  per  week 
^'^^  some  bread  and  flour.   This  relief  was  given  for  three 
^^^^^Tiths,  during  the  whole  of  which  time  the  pauper  resi- 
^^^"O  with  her  mother  in  the  appellant  parish.     After  this 
^■^^  left  BriffJUan,  and  came  to  the  respondent  parish ; 
^^^^^  becoming  chargeable  to  that  parish,  an  order  of 
*'^^"*^oval  was  applied  for,  and  made  on  the  4th  August 
^-     :».  1848." 

TTie  Sessions  found  that  the  pauper  Mary  Ann  Law- 
^*^^«<^had  proceeded  to  Brighton  with  an  intention  of  pay- 
*^^S  a  visit  to  her  mother  there  and  of  going  back  to  her 
^^^^*^e  in  St  Marylehone  when  the  visit  was  ended;  and 
^  ^«*t  there  was  in  her  an  animus  revertendi  to  St  Mary- 
^^€^<^ne  firom  the  time  she  heard  of  her  husband's  death. 

^   this    Court   should  be   of  opinion   that   the   said 

^^'   -4.  Lawrence  had  not  resided  in  the  parish  of  St 

^'^kbone  for   five  years  next  before  the  application 

^    ^be  order   of  removal,  and   also  that  she  was  not 

,^^^ing  in  the  said  parish  of  St  Marylebone  with  her 

^l>and  at  the  time  of  his  death  so  as  to  be  irremoveable 

^  widow  within  a  twelvemonth,  within  the  meaning  of 

^^^-  9  &  10  Vict  c.  66.  s.  2. ,  the  order  of  Sessions  was  to 
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Foiumt  XVL    l>e  quashed :  but,  if  the  Court  should  be  of  opinion  thi 

the   pauper  was  irremoveable  on  either  of  the  abo^ 

The  QuFKN    grounds,  the  order  of  Sessions  was  to  be  confirmed  on  tl 

Inhabitants  of 
St. 

i)klAaYLEBONB, 


Inhabitants  of  ground  of  such  irremoveability  (a). 


Pashlet/f  in  support  of  the  order  of  Sessions.  Stal 
9  &  10  Vict  c.  66.  *.  2.  enacts  "  that  no  woman  resi 
ding  in  any  parish  with  her  husband  at  the  time  of  hi 
death  shall  be  removed"  "  from  such  paiish,  for  twelv 
calendar  months  next  after  his  death,  if  she  so  Iod: 
continue  a  widow  :^  and  s.  3.  enacts  that  no  child  unde 
sixteen  years  of  age  residing  with  its  parent  shall  b 
removeable  unless  the  parent  is.  The  woman  in  thi 
case  is  a  widow  in  the  first  year  of  her  widowhood;  an 
her  children  are  under  sixteen.  Was  she  then  residin 
in  Marylebone  parish  with  her  husband  at  the  time  of  hi 
death?  Residence  is  like  domicile,  which  does  nc 
depend  upon  the  spot  where  the  body  happens  to  be 
The  question  is,  what  is  the  home  of  the  party :  a  ques 
tion  of  fact  to  be  decided  by  the  inference  to  be  drawi 
from  the  circumstances.  Here  the  Sessions  hav 
decided  it;  for  they  find  that  M,  A.  Laurence  weo 
to  Brighton  "with  an  intention  of  paying  a  visit  to  he 
mother  there  and  of  going  back  to  her  home  in  SL  Mary 
lebane  when  the  visit  was  ended."  [Coleridge  J.  Tha 
applies  to  all  before  the  going  to  Brighton  on  the  2* 
November  1847.  On  that  latter  occasion  she  went  t 
Brighton  for  the  purpose  of  applying  for  relief;  and  ah 
was  relieved.  There  was  no  intention  to  return  at  thi 
time.]  There  are  two  answers.  First:  Stat.  9&  10  Ftc 
c.  66.  s.  2.  expressly  forbids  the  removal  of  the  widow  fc 

(a)  It  appears  to  have  been  assumed  on  both  sides,  though  not  ezpKdtl 
stated  in  the  case,  that  the  widow's  settlement  was  in  Brigktom, 
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five  months  after  her  husband's  death.     [Lord  Camp-   Queen^g  Bench. 

C.  J.     It  must  be  understood  to  mean,  unless  she 

'^'^  'J    voluntarily  removed  and  acquired  a  residence  else-    '^^^  Queen 

^^^  1=M  ^»e.]     No  such  qualification  is  expressed  in  the  sta-   Inhabitanu  of 

^*^^^.  Thelegislature  intended  that  the  widow  should  for  Marylebone. 

^'^^^^ilve  months  have  the  privilege  of  seeking  for  a&sist- 

^-^^^^^  and  trying  to  establish   her  family  amongst   her 

™'"^J*-^ land's  friends:  it  is  not  meant  that  she  should  lose 

^■^^^  privilege  by  seeking  in  the  interval  to  establish  them 

^'-■»  ongst  her  own  friends.     [Lord  Campbell  C.  J.     If  the 

**^^^ntion  of  the  legblature  was  such  as  you  suppose,  the 

*^^^guage  used  is  not  happy.     They  should  have  said 

^  *^^^  she  should  not  be  removeable  "at  any  time  during" 

'^'^^^Ive  months.]     At  all  events,  her  removal  to  Brighton 

*  *^   --^ooember  was  under  such  circumstances  as  not  to  affect 

^  "^^   question.     Stat.  9  &  10  Vict  c.  66.  s.  6.  imposes  a 

T^^ir^alty  on  any  officer  of  any  parish  if  he,  "  with  intent 

^^^     cause  any  poor  person  to  become  chargeable  to  any 

"K^^-xnsh  to  which  such  person  was  not  then  chargeable, 

^^or^vey  any  poor  person  out  of  the  parish  for  which  such 

^^flRcer  acts,  or  cause  or  procure  any  poor  person  to  be  so 

Conveyed,   or  give  directly  or  indirectly   any   money, 

^olief,  or  assistance,  or  afford  or  procure  to  be  afforded 

^^y  £icility  for  such  conveyance,  or  make  any  oflTer  or 

promise  or  use  any  threat  to  induce  any  poor  person  to 

^e|)art  from  such  parish."     This  aptly  expresses  what 

^*^e  oflBcers  of  St  Marylebone  did  to  induce  the  widow 

^^   remove  in  November.     It  was  therefore   a  removal 

P^^Uced  by  illegal  means  on  the  part  of  St  Marylebone ; 

^^d  that  parish  cannot  take  advantage  of  its  own  wrong; 

^*v.  Great  Salheld  (a). 

(a)  6M.^S.  408. 
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Volume  XVI.        Huddleston,  contra.     There  was  a  voluntary  resideiM 

1  UK  1 

in   Brighton  after   the   last  removal  thither^   for  son 


The  QuEKN  lYionths,  during  two  or  three  weeks  of  which  time  tl 
inhabUanta  of  widow  was  quite  independent,  and  not  receiving  relii 
Marylkbone.  That  was  a  clear  break  in  her  residence  in  St,  Maryl 
bone,  [Lov^  Campbell  C  3.  There  would  be  a  dear  brei 
by  that  residence  in  Brighton  unless  it  could  be  refem 
back  to  the  illegal  act  of  the  parish  officers  of  i, 
Marylebone.]  Irremoveability  is  the  personal  privile] 
of  the  pauper.  If  she  chooses  to  Waive  it,  and  ii 
tends  to  shift  her  residence  to  Brighton,  the  parish 
Brighton  has  no  right  to  complain.  The  sole  questic 
is,  what  was  her  intention.  [Lord  Campbell  C.  J.  N 
if  that  intention  was  induced  by  illegal  means,  ffigl 
man  J.  Suppose  she  had  been  removed  to  BrigM 
by  an  illegal  order  of  removal.  Do  you  say  that  soi 
a  removal  would  operate  as  a  break  ?]  It  would  1 
a  question  of  fact,  whether  she  was  removed  of  h 
own  free  will  or  not.  She  might  wish  to  be  remove 
Besides,  the  means  here  are  not  found  to  be  illeg: 
The  parish  officers  might  legitimately  give  her  assistan 
to  remove,  unless  it  was  done  with  the  illegal  intei 
That  is  not  found  by  the  Sessions.  [Lord  Campbell  C 
There  is  little  doubt  what  the  officers  intended, 
is  a  question  whether  or  not  we  can  draw  the  inierenc 
Pa^hley  referred  to  Rex  v.  JVoolpit  (a),  as  shewing  tl 
this  Court  might  draw  such  an  inference.]  In  Bex 
Fillongley  (b)  Lord  Kenyon  says :  ^'  there  is  no  rule  betl 
established  than  that  fraud  is  never  to  be  presume 
and  I  believe  in  a  case  sent  for  the  opinion  of  this  Coi 

{a)  AA.Si  E.  206.  (6)  2  T.  R.  709.  71 1. 
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^^^  icih  was  pregnant  with  fraud,  they  would  not  presume   Queen*s  Bench. 
^  ««-^i<l,  because  it  was  not  stated."    The  same   reason  ' 

^F>F>lie8  to  the  inference  which  it  is  attempted  here  to     '^^^  ^^^^^ 

^^  •m'W  of  an  illegal  intention.  Inhabitants  of 

Marylebone. 
I-ord  Campbell  C.  J.     What  we  decide  is  that  the  case 
^■^'-^^tgo  back  to  the  Sessions,  in  order  that  they  may  find 
•-^    c^  fiict  with  what  intent  the  parish  officers  of  St  Mary- 
H?&09is^  acted  when  they  recommended  and  assisted  the 
P^^^per  to  go  back  to  Brighton.     If  it  had  been  found  as 
*-       Tsuct  that  they  did  this  with   the   intent   mentioned 
i«^     Stat  9  &  10  Vict.  c.  66.  s,  6.,  that  is,  with  intent  to 
<2^use  her  to  become  chai^eable  to  Brighton  to  which 
"^^     was  not  then  chargeable,  I  should   say  that  her 
removal  induced  by  such  means  was  no  break  in  her 
''^«dence  in  St  Marylebone ;  nor  was  her  residence  in 
^'''iffhtan  afterwards  a  break ;  for  that  would  all  relate  back 
^^^       ^^  the  removal  induced  by  illegal  means.     I  should  have 
"^^  doubt,  if  I  were  in  a  position  to  draw  an  inference, 
^'\         ^t  soch  was  the  intent  of  the  officers,  and  that  their 
*^^^  ■         pKxseeding  was  illegal.     If  the  Sessions  draw  the  same 
inference,  there  is  no  occasion  for  them  to  send  the  case 
^-~_  J  back  to  us ;  for  if  such  was  the  fact  there  was  no  break, 

and  she  was  irremoveable  under  both  sect.  1  and  sect.  2. 

Patteson  J.     I  am  entirely  of  the  same  opinion.     I 

am  afraid  of  infringing  on  the  rule  laid  down  so  strongly 

by  Lord  Kenyouy   that   inferences   of  fact,   and   more 

especially  inferences  of  fraud  or  illegality,  should  not 

be  drawn   by   this   Court.     Had   the    Sessions    found 

that  the  intent  of  the  officers  in  furnishing  the  pauper 

xv'uh  money  and  sending  her  to  the  railway  in  the  cart, 

and    so  on,  was  to  make  her  chargeable  lo   Brighton^ 

VOL.   XVL    N.    8.  X 
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Vohmu  XVL    the  case  would  have  been  clear.     Their  conduct  woi 

..  --_  __  have  been  illegal  under  stat.  9  &  10  Vict.  c.  66.  *. ' 

The  QcEEN    j^^ j^  jf  gjjg  yfQi^i  in  consequence  of  their  illegal  condu 

Inhabits  of   g^g  ^^g  illegally  sent :  and  I  think  the  other  circu 

Mabylebone.  stances,  of  her  staying  three  weeks  at  Brighton  in  1 

workhouse,  and  then  staying  there  out  of  the  workhou 

must  all  be  looked  at  as  relating  back  to  the  circa 

stances  under  which  she  was  sent     If  these  were  su 

as   to  make  the  sending  illegal,  it  is  the  same  thi 

in  law  as  if  her  residence  had  been  in  St  Maryhbont 

the  time. 


Coleridge  J.  I  am  glad  that  we  do  not  in  this  c 
draw  any  inference  from  the  facts  stated.  Our  refV 
to  do  so  will,  I  hope,  cause  no  expense  to  the  parties; 
it  is  clear  that  the  Sessions  may,  and  they  probai 
will,  draw  the  inference  that  the  officers  acted  with  t 
illegal  intention  ;  and,  if  they  did  act  with  that  inteof^ 
is  clear  there  was  no  break  in  the  residence.  M 
Huddleston  argues  very  ably  that,  if  the  pauper  d 
remove  to  Brighton,  and  did  intend  to  reside  the 
during  the  three  weeks  she  was  there,  it  is  imn 
terial  what  produced  her  intention.  But  I  think  ' 
must  look  at  the  manner  in  which  she  was  remove 
and  that,  if  it  was  such  as  to  make  her  removal  no  brc 
in  her  residence  in  St  Marylebone,  all  the  after  circu 
stances  receive  colour  from  it,  and  her  residence 
Brighton  under  these  circumstances  is  no  break  in  \ 
residence  in  St  Marylebone, 

WiGHTMAN  J.  There  was  no  break  in  the  wide 
continued  residence  in  St  Marylebone  before  2d  . 
vember.     The  question  is,  whether  what  took  place  tl 
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made  a  break  in  her  residence.     I  have  very   little   Queen's  Bench. 

doubt  that,  if  the  widow  of  her  own  accord  removed  her 

residence  to  Brighton^  she  might  by  so  doing  exone-     The  Queen 

^^te    St    MaryUboney  and    make    herself    in    future    Inhabitants  of 

iremoveable   from   St   Marylehone :    but   the    question  Marylebone. 

^   whether  the  removal  in  November  was    her  own 

*ct,   or    an    illegal    removal   by   the    parish    officers. 

Stat  9   &    10    Vict   c.   66.   contemplates    two  kinds 

rf  removal,  one  by  warrant  duly  obtained,  the  other 

^lere  the  officers  of  the  poor  choose   themselves  to 

J^move  a  poor  person  for  the  purpose  of  shifting  the 

chargeability.     This  latter  kind  of  removal  is  forbidden 

tjr  sect  6.      Now  here  the  facts  are  that  the  widow 

^^ceived  relief  in  St  Marylebone^  till,  one  day,  on  her 

flying  for  relief,  an  officer  of  the  poor  told  her  that 

Brighton  was  her  parish,  and  that  he  would  give  her 

ten  shillings  to  pay  her  fare  there.     Then  she  waited  in 

^  workhouse  whilst  the  parish  cart  was  got  ready ;  and 

4e  and  her  children  were  forwarded  in  it  to  the  railway 

*Uion  with  a  man  sent  by  the  officers  of  the  poor  to  see 

uer  off,  who  paid  her  fare  after  he   saw   her  in   the 

^^on.    It  seems  to  me  that  these  facts  shew  that  this 

was  not  a  voluntary  removal  of  the  widow,  but  a  removal 

of  her  by  the  officers  of  the  poor  of  the  parish :  and,  if  it 

''^  done  by  them  to   shift  the  chargeability,  it  was 

iB^.    But  then  the  intent  to  shift  the  chargeability  is 

an  inference  of  fact ;  and  we  must  not  draw  it,  whatever 

ovr  opinion  may  be.     The  case  must  go  back  to  the 

Sessions. 

Pashley  suggested  that,  if  the  appellants  were  correct 
in  their  construction  of  stat.  9  &  10  Vict  c.  (y6.  s.  2.,  the 
widow  was  not  removeable   under  any   circumstances 

X  2 
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(luring  the  twelve  months,  and  the  order  ol 
right,  and  the  appellants  were  entitled  to  tl 


The  Qt'EKN 

V. 

Inhawuntsof  j^rf  Campbell  C.  J.  If  you  wish  for 
Marylebone.  upon  that  point,  our  impression  is  decidedlj 
If  there  is  once  a  break  in  the  residence, 
privilege  not  to  be  removed  is  gone.  But  i 
cannot  judicially  decide  anything,  as  we  i 
condition  to  say  whether  there  is  a  break  ill 
not. 

Case  sent  back  to  the  Senc 
might  find  the  intent  as  a  I 

(a)  Reported  by  C.  ^/tfcJ^btrm,  Eiq. 


Thursday, 
January  23d. 


Taylor  against  Hawkd 


In  an  action       /^  ASE  for  defamatory  words.     The  di 
the  facts  '  ^y  way  of  inducement :  That,  befon 

proved  are 

such  that  the 

communication  is,  by  the  rules  of  law,  privileged,  the  Judge  ouglit  n 

to  the  jury  as  to  malice,  unless  the  plaintiff  gives  further  evidence  sh< 

the  communication  was  made  maliciously  rather  than  that  it  was  mm 

If  a  master  about  to  dismiss  his  servant  for  dishonesty  calls  in  a  fin 
the  presence  of  such  third  person  does  not  take  away  privilege 
master  then  uses,  imputing  the  dishonesty. 

A  master,  havine  so  dismissed  his  servant,  refused  to  give  him 
those  who  asked  the  character,  that  he  had  discharged  him  for  i 
brother  afterwards  enquired  of  the  master  why  he  had  treated  the  f 
him  out  of  a  situation.  The  master  said  **  He  has  robbed  me  ;  ao 
adding  that  he  concluded  so  from  the  circumstances  under  whi 
servant.     Onl  v  one  instance  of  actual  robbing  had  been  ixnputed 

Held,  that  the  answer  did  not  go  beyond  the  privilege  afiorde' 

Held  that,  on  trial  of  an  action  for  speaking  words,  as  above  ' 
person  and  in  answer  to  enquiries  by  the  brother,  no  further 
plaintiff  to  shew  malicoi  the  Judge  ought  not  to  have  left  the  o 


>rc  and  at  the  time  of  the  committing  of  the 
ances,  it  had  been  and  was  the  custom  and 
e  shopmen  and  servants  of  the  defendant,  and 
n  and  duty  of  the  plaintiff  as  such  shopman 
nl,  when  they  or  he  sold  any  goods  of  de- 
i  the  shop  of  defendant  for  ready  money,  to 
5  money  received  for  such  goods  to  a  servant 
fendant  called  a  cashier,  and  to  tear  out  and 
:he  same  time  to  the  said  cashier  a  ticket,  being 
J  leaf  of  a  cheque  book,  specifying  the  amount  of 
received,  and  to  write  upon  the  other  part  of 
•  the  said  cheque  book  the  amount  of  money  so 
md  delivered  to  the  said  cashier :  That,  here- 
[  before  the  committing  of  the  grievances  after 
1,  and  whilst  plaintiff  was  such  servant  of 
,  to  wit  on  &C.,  plaintiff,  as  such  servant  of 
»bad  sold  divers  goods  of  defendant  in  the  said 
efendant  to  Thomas  Pearce  for  a  certain  sum 
p  to  wit  lis.  9^:  and  the  said  Pearce  paid 
Fas  such  servant,  and  plaintiff  as  such  servant 
.ved  of  Pearce^  the  said  sum  of  money  for  the 
i;  and  plaintiff,  as  such  servant,  according  to 
mstom  and  his  duty  in  that  behalf,  then  de- 
le  Hud  sum  of  money  to  Amos  Attenborouf/hy 
;  the  cashier  of  defendant  in  that  behalf,  and 
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Foiunu  xri.    SO  received,  to  wit  &c.,  by  the  figures  following  &c ; 
then  wrote  upon  the  other  part  of  the  leaf  of  the 


Taylor       cheque  book  the  said  amount  so  received,  to  wit  11*.  9^  ^i 
Hawkins,      by  the  figures  following,  to  wit  &c.     And  that  aft^^z 
wards,  and  before  the  committing  of  the  said  grievanc^^^s 
and  whilst  plaintiflF  was  such  servant  of  defendant,  to  -^^rii 
on  &c.,  the  said  ticket  so  delivered  by  plaintiff  to  "Ciic 
said  A.  A.  was  altered,  by  some  person  to  the  plaiaCifl 
unknown,  by  the  figure  11  being  changed  to  the  figure  6, 
and  thereby  denoting  that  the  sum  received  by  plaintiff 
for  the  said  goods,  and  delivered  to  the  said  A.  A.y  ^^a* 
6*.  9i£/.,  instead  of  \\s.  Q^rf.,  although  the  figures    in 
the  other  part  of  the  leaf  of  the  plaintiff's  said  cheqo* 
book  denoted  that  11 5.  9\d.  had  been  received  by  plain- 
tiff for  the  said  goods :  And  that,  before  the  committing 
of  the  grievances  in  the  second  count  mentioned,  to  wi* 
on  &c.,  defendant  had  discharged  plaintiff  firom  his  sai^ 
service  for  and  in  consequence  of  the  said  alteration  (F^ 
the  said  ticket. 

The  first  count  then  stated  that  defendant,  intending' 
to  cause  it  to  be  believed  that  plaintiff  had  feloniously 
embezzled  and  stolen  55.,  part  of  the  said  11«.  9^<f., 
heretofore,  to  wit  &c.,  in  a  discourse  which  he  had  of 
and  concerning  plaintiff,  and  of  and  concerning  the  sud 
sum  of  money  so  received  by  plaintiff  &a,  and  the  said 
altered  ticket  and  the  said  cheque  book,  in  the  presence 
and  hearing  of  divers  &c.  falsely  and  maliciously  spoke 
&c.  of  and  concerning  &c.  (as  before)  these  false  &c. 
(The  words  will  appear  in  the  statement  of  facts  proved 
at  the  trial.) 

The  second  count  charged  a  like  malicious 
speaking  of  other  words  with  the  like  intent,  in  the 
presence  and  hearing  of  divers  other  &c.,  of  and  con- 
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^^^  plaintiff,  and  of  and  concerning  him   as  such  Queen's  Bench, 
'^^9xxi  &C.,  and  of  &c.  the  said  sum  of  money  so  re-         ^    ' 
'^^ed  by  him  as  aforesaid^  and  of  &c.  the  said  discharge       Ta  ylob 

^plaintiff.     (The  words  will  be  stated  with  the      Hawkins. 
^    of  the  case.)    By   means  of  the  committing  of 
^ch  &C.  plaintiff  was  injured  in  his  good  name  &c., 
i    prevented  from  obtaining  any   employment  as  a 
ypman  and  servant  to  an  ironmonger  &c. 
Pleas.     1.  Not  guilty. 

2.   To  the  first  count  That  plaintiff  did  not  deliver 
'  said  sum  of  money  in  the  first  count  mentioned  to 
'  said  Amos  Attenborotiffh,  in  manner  and  form  &c. 
3*   To  the  first  count     That  plaintiff  did  not  deliver 

the  said  ^  ^  the  said  ticket  in  the  said  first  count 
rationed  specifying  the  amount  of  money  so  received  as 
I  the  said  first  count  mentioned,  in  manner  and  form  &c. 

^  To  the  first  count  That  the  said  ticket  in  the  first 
*^l  mentioned  was  altered  as  in  that  count  mentioned 
^  the  plaintiff;  without  this,  that  the  said  ticket  was 
*>  altered  by  the  person  in  the  said  first  count  in  that 
"ttalf  mentioned,  in  manner  and  form  &c. 

Every  plea  concluded  to  the  country :  and  issue  was 
joined  on  each. 

On  the  trial,  before  Erie  J.,  at  the  sittings  in  Middle- 
f^  after  Hilary  terra,  1850,  the  plaintiff's  witnesses 
proTed  the  payment  to  him  on  3d  May,  1 849,  of  1 1*.  ^\d. 
IS  stated  in  the  declaration,  and  the  delivery  of  a  cheque 
y  plaintiff  to  the  cashier,  which  was  afterwards  found 
>have  been  altered  by  substituting  6  for  11,  the  amount 

the  cheque  book  still  appearing  to  be  11 5.  9^f/.  No 
idence  was  given  of  the  sum  actually  handed  to 
teidforough ;  nor  was  he  called :  and  no  direct  evidence 
5  given  in  support  of  the  plaintiff's  issues  on  llic  third 
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Votums  XVI.    and  fourth  pleas.    It  appeared  further  that,  on  May  12l 
the  defendant^  having  made  some  enquiries  as  to  C 


Taylor       transaction  on  the  3d,  sent  to  a  neighbouring  trade 
Hawkins,     named  Thwaites^  with  whom  he  was  acquainted,  statm^^jn 
that  he  was  about  to  discharge  the  plainuff  and  wisb^B.^ 
Thwaites  to  be  present  to  hear  what  the  plaintiff  s^^Lid 
Tkwaitesy  who  was  examined  for  the  plaintiff,  deposedl^    as 
follows :  "  I  visited  him ;  and  the  defendant  spoke  to     miie 
about  the  unpleasant  affair:  he  called  up  Taylor;  andl  be 
said:  *  Taylor^  I  have  very  great  reason  to  believe  tliflt 
you  have  robbed  me ;  and  1  think  I  can  prove  it  by     tbe 
cheque  you  gave  to  the  cheque  taker:  the  alteration    bas 
been  made  by  a  quill  pen ;  and  nobody  but  you  and     Ttie 
use  a  quill  pen :  every  one  in  my  establishment  use  &tc^^ 
pens    but   myself   and   you.'      Taylor  denied  it,     ^^^ 
said:  *I  have  not  committed  a  robbery.  Sir.'    The   d^ 
fendant  then  said:    *What  sum  did  you  pay?    \^^*^ 
coin  did  you  pay  over?'     The  plaintiff  said:  *I  g*^® 
him  half  a  sovereign  and  2s,  6//.'    The  defendant  tb^n 
said :  *  Very  well.  Sir,  I  consider  you  are  no  longer  ^^^ 
servant :    you   took   the   money.'     He   then  paid   tb^ 
wages  for  the  week  that  ended  that  day ;  and  the  plai^' 
tiff  took  it  up  and  went  his  way.     The  defendant  ^^ 
said  to  him:    *  there  was   5*.   deficient:   how  do  y<F      ^ 
account  for  that  ? '    The  plaintiff  said :  *  I  don't  know:  ^^ 
only  know  I  paid  half  a  sovereign  and  2*.  6dl :'  upon 
which  the  defendant  said  *  You  have  robbed  me  of  5t.: 
you  have  altered  the  cheque ;  and  you  had  not  an  oppor- 
tunity of  altering  the  book,  or  you  would  have  done  it' 
Tliwaites  also  deposed  that  the  defendant  spoke  of  the 
plaintiff  as  having  been  a  good  servant,  and  expressed 
himself  kindly   towards   him;    and   that  he   gave   the 
plaintiff  every  opportunity  of  justifying  himself:  but  the 
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plaintiff,  though  he  continued  to  deny  the  charge,  and   Queen'»  Bench. 

allege  that  he  had  delivered  11*.  O^rf.  to  Attenboraugh, ! — 

did  not  desire  further  investigation,  nor  demand  to  be         aylob 
«»fronted  with  AUenbarough,  or  the  customer  who  paid      Hawkins. 
^  money.     Part  of  the  words  spoken  on  this  occasion 
^ere  the  subject  of  the  first  count. 

It  was  then  proved  on  the  part  of  the  plaintiff  that, 
^rhis  dismissal,  persons  to  whom  he  offered  himself  as 

•  servant  made  enquiry  of  the  defendant  respecting  his 
character;  on  one  of  which  occasions  the  defendant 
stated  that  he  had  dismissed  plaintiff  for  robbing  him  on 
&  cheque ;  on  another,  that  he  had  dismissed  him  for 
irregularity  in  his  accounts.  The  plaintiff's  brother 
thereupon  applied  to  the  defendant  for  an  explanation. 
His  evidence  was  as  follows.  "I  called  on  the  de- 
fendant, and,  stated  who  I  was,  and  that  my  object  in 
idling  was  to  ascertain  why  he  treated  my  brother  in 
^ch  a  manner,  keeping  him  out  of  a  situation.  I  said  I 
employed  men  myself,  and  I  could  not  treat  one  in  such 

*  ^ay  as  my  brother  was  treated  by  him.     The  defendant 

^^  engaged  and  requested  mc  to  wait     I  did  so  for 

twenty  minutes.     The  defendant  then  stated  :  *  What 

^oul^j  you  do  if  your  men  were  to  rob  you?'     I  said  :  *  I 

^t  such  is  not  the  case  with  William.'     He  said:  *  He 

^  ^cbbed  me ;  and  I  believe  for  years  past.'     I  said  :  *  1 

^^  '^^ry  sorry  to  hear  that ;  but  I  can  hardly  think  it  is 

t^®  ^ase.'     He  said  it  was,  and  he  concluded  that  from 

^®  circumstances  under  which  he  discharged  him :  I  said 

*  i^  Such  is  the  case  I  cannot  recognize  my  brother  as  a 

btovher.'"     Part  of  the  words  spoken  on  this  occasion 

^CtQ  the  subject  of  the  second  count. 

The  learned  Judge  stated  to  the  jury,  as  to  the  first 
j65Ue,  that  the  words  heard  by  Thwaites,  if  considered 
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merely  as  addressed  by  the  defendant  to  the  plaintil 
would  have  been  justified  by  the  occasion;  but  thi 
a  different  question  arose  from  their  being  spoken  befoi 
a  third  person  called  in  by  the  defendant  On  th 
point  he  referred  to  Toogood  v.  Spyring  (a),  who 
injurious  words  spoken  bona  fide  by  the  defendant  i 
the  plaintiff  were  held  not  to  be  divested  of  privilq 
merely  because  uttered  in  the  presence  of  a  third  persoi 
His  Lordship  read  the  following  passage  frx>m  the  jud| 
ment  in  that  case :  ^*  In  general^  an  action  lies  for  tl 
malicious  publication  of  statements  which  are  false  i 
fact,  and  injurious  to  the  character  of  another  (withi 
the  well  known  limits  as  to  verbal  slander),  and  the  la 
considers  such  publication  as  malicious,  unless  it  is  fiiir! 
made  by  a  person  in  the  discharge  of  some  publ 
or  private  duty,  whether  legal  or  moral,  or  in  the  coi 
duct  of  his  own  affairs,  in  matters  where  his  intere 
is  concerned.  In  such  cases,  the  occasion  prevents  tl 
inference  of  malice,  which  the  law  draws  from  unauth 
rized  communications,  and  affords  a  qualified  defeni 
depending  upon  the  absence  of  actual  malice.  If  fair 
warranted  by  any  reasonable  occasion  or  exigency,  ai 
honestly  made,  such  communications  are  protected  i 
the  common  convenience  and  welfare  of  society;  ar 
the  law  has  not  restricted  the  right  to  make  them  with 
any  narrow  limits."  And  he  left  it  to  the  jury  to  sa 
applying  the  principles  there  laid  down,  whether,  und( 
the  circumstances  of  this  case,  there  was  such  a  reasoi 
able  exigency  as  warranted  the  defendant  in  having,  f< 
the  protection  of  his  own  interests,  a  confidential  perso 
by  him  at  the  time  when  he  discharged  the  plaintit 


(a)   1  Ow.  A/.  §•  7^.  lai.    6'.  C.  A  Tyr,  582. 
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^e  pointed  out  the  facts  ^ivourable  to  the  defendant  on    Queen's  Bench. 

this  head,  and  stated  as  his  opinion  that  no  evidence  of  ' 

®3cpre88  malice  appeared.     As  to  the  words  heard  by  the       Taylor 
plaintiff's  brother,  his  Lordship  said  that  the  communi-      Hawkins. 
^^tions  made  by  the  defendant  to  persons  asking  the 
plaintiff's  character  were  within   the  general   rule   of 
privilege;    that  the   statements  made  to   the   brother, 
^^nnected  with  such  communications,  appeared  to  his 
-*-ordship  to  be  warranted  as  answers  to  enquiries  and 
tairly    authorized    by    the    occasion.      The    plaintiff's 
counsel   here   pointed  out   the   expression:    "he    has 
lobbed  me ;  and  I  believe  for  years  past :"  and  Erie  J. 
directed  the  jury  to  say  whether  the  defendant's  com- 
munication, including    this    statement,   was  what    he 
teemed  to  be  the  true  answer  to  the  enquiry  "  Why  do 
y^^  treat  my  brother  in  this  way  ?";  adding  that,  if  that 
^as  So,  the  verdict  upon  this  part  of  the  issue  ought  to 
"^  for  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff  upon  both 

P*>*ts  of  the  issue  on  Not  Guilty :  and  the  damages  were 

^^ssed  distributively ;  30/.  as  to  so  much  of  this  issue 

^^garded  the  first  count ;  and  30/.  as  to  so  much  as 

S^rded  the  second.    The  jury  found  also  for  the  plaintiff 

tte  remaining  issues.     Leave  was  reserved  to  move 

^J^iter  a  verdict  for  the  defendant  on  the  second  and 

**^  issues,  on  the  ground  that  no  evidence  was  given 
as   «. 

^^^  the  delivery  of  the  money  or  ticket  and  the  burden 

I^^oof  as  to  these  lay  on  the  plaintiff. 

^  ^^^^imfrey,  in  the  ensuing  term,  moved  for  a  new  trial  on 

*        ^TTOund  of  misdirection  ;  contending  that  the  learned 

^^^e  ought  to  have  told  the  jury  that  there  was  no 

^^uce  in  support  of   the  plaintiff's  issue   as  to  the 
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first  count;  for  that  the  communication  in  presence  of  t 
third  person  was  warranted  unless  the  plaindiF  shewcc^- 
malice,  of  which  there  was  no  evidence ;  also  that,  or  Jt 
so  much  of  this  issue  as  related  to  the  second  count  :S 
the  learned  Judge  ought  to  have  directed  the  jury  tha'  m 
there  was  no  evidence.  He  moved  likewise  to  enter  - 
a  verdict  for  the  defendant  on  the  second  and  thirty- 
issues,  according  to  the  leave  reserved.  [Erie  J. 
thought  the  burden  of  proof  was  on  the  plaintifT^ 
but  he  had  always  alleged  that  he  delivered  the  sum  ir  - 
question  to  Attenborough:  and  the  presumption  is  rathe;^ 
that  a  person  does  his  duty  than  that  he  transgresses  i'  ^ 
I  thought  I  ought  to  leave  this  question  to  the  jury.    - 

There  is  a  presumption  on  the  other  hand   that   tl : 

defendant  is  not  guilty  of  a  slander.     \Erle  J. 
impression  is  that,  if  the  defendant  had  a  verdict  <= 
the   second  issue,   the  plaintiff  would  be   entitled 
judgment  non   obstante   veredicto.]     A   rule   nisi  wj 
granted. 


Shee  Seijt.  and  Lush  now  shewed   cause.      On  ib<r^ 
preliminary  averments,  as  to  the  sum  of  money   and 
the   ticket,  there  was    some   evidence  which    the  jury 
might  consider,  especially   as   the   defendant   did  not 
call    Attenborough.     The    defendant,   rather    than    the 
plaintiff,   might   have   been   expected    to    prove   what 
Attenborough  received.      [Lord   Campbell  C.   J.     The 
plaintiff  has  to  prove  whatever  tends  to  shew  malice. 
Erie  J.     Having  taken  issue  on  these  averments,  he  was 
bound  to  satisfy  the  jury  upon  them,  whatever  the  effect 
of  their  finding  might  be  ultimately.]     As  to  the  first 
issue:    the    circumstances    of   the    communication    to 
Thwaites   shew  lualicc.     The  defendant  was  not   war- 


XIV.    VICTORIA.  317 

ranted  in  making  it  before  a  third  person.     Toogoal  Queen's  Bench, 
V-    Spyring  (a)  contains  the  law  on  this  subject.    [jErfe  J. 
I    laid  it  down  in  the  words  there  used,   and  added       Tayloe 
nothing  of  ray  own.     Lord  Campbell  C.  J.     The  great      Hawkins. 
question  and  the  difficult  one  here  is,  where  the  Judge 
ought  to  take  upon  himself  to  pronounce  that  the  com- 
nionicationis  privileged  and  direct  a  finding  accordingly, 
and   where  not]    Parke  B.,   delivering   judgment    in 
^<H>^oodY.  Spyring {a\  said :  "I  am  not  aware  that  it 
'W'as    ever  deemed  essential  to   the  protection  of  such 
^  communication"  ("  that  of  a  former  master  giving  the 
character  of  a  dischai^ed  servant")  "  that  it  should  be 
made  to  some  person  interested  in  the  enquiry,  alone, 
*i^d  not  in  the  presence  of  a  third  person.     If  made  with 
"onesty  of  purpose  to  a  party  who  has  any  interest  in 
the  enquiry  (and  that  has  been  very  liberally  construed), 
^'^o    simple  fact  that  there  has  been   some  casual  by- 
stander cannot  alter  the  nature  of  the  transaction.     The 
business  of  life  could  not  be  well  carried  on  if  such 
'^^ti^aints  were  imposed  upon    this   and   similar   com- 
^^r^ications."     "In  this  class  of  communications  is,  no 
^^ulit,  comprehended  the  right  of  a  master  bona  fide  to 
**SG  his  servant  for  any  supposed  misconduct  in  his 
'^^ice,  and  to  give  him  admonition  and  blame;  and  we 
^•^Ic  that  the  simple  circumstance  of  the  master  cxer- 
c^sii^g  that  right  in  the  presence  of  another,  does  by  no 
ro^  ^^ns  of  necessity  take  away   from    it  the    protection 
^*^^^h  the  law  would  otherwise  afford."     He  adds  that 
tVi^     fact  of  a  third  person  being  present  "may  be  a 
cV^^umstancc  to  be  left  with  others,  including  the  style 
i^Od  character  of  the  language  used,  to  the  consideration 

(a)  1  Cto.  Af.  §•   i?.   181.    .?.   C.  4  Tyr.  582.      Shte  Serjt.  cited  the 
jud^cntfrom  the  words  "  Upon  the  trial,"  to  "interest  is  concerned." 


318  Q.   B.   HILARY  TERM. 

Vobme  XVL    of  the  juty,  who  are  to  determine"  whether  or  not 

defendant  was  "influenced by  malicious  motives."    IC 
Taylor       ^^  presence  of  a  third  person  was  not  casual,  nor  w  ' 

Hawkins,      the  words  language  of  admonition;  they  were  mer-^ 
expressions  used  in  the  course  of  a  dismissal.     It  coc^ 
not  be  essential  for  the  defendant's  protection  to  call 
a  third  person.     If  no  such  person  had  been  preset 
the  plaintiff  could  not  have  proved  the  words.     \Erk 
The   words  which    passed    might  be  material  in  ^ 
action  for  wrongful   dismissal      Lord  CampheU  C. 
They  were   the  very  act  of   dismissal.     It  might  ■ 
highly  important  to  the  master  to  preserve  evidence 
his  having  dissolved  the  contract,  and  of  the  reason 
You  do  not  say  that  a  master  dismissing  a  servant  mu= 
not  have  any  person  present]     That  is  not  contends 
[Lord  Campbell  C.  J.     Then  may  not  he  state  the  re 
son?      Coleridge  J.      It    might    be    important   i^  ■ 
instance,  the  servant  were  afterwards  to  bring  an  acti— 
for  wages.     Erie  J.     The  facts  that  he  received  S 
money  tendered,  and  went  away  without  desiring  to  h^ 
witnesses  called  in,  might  be  very  material.    Coleridge 
If  the  master  on  such  an  occasion  confined  himselT" 
mere  words  of  dismissal,  and  afterwards,  on  an  enquii]^ 
to  character,  said  that  he  discharged  the  servant  for  felo^ 
the  witness  who  was  present  would  be  obliged  to  ^ 
"  I  heard  nothing  on  the  subject"     Lord  CampheU  C— 
And  the  observation  would  be  that,  if  anything  of 
kind  had  been  said,  the  servant  might  have  contradict 
it  at  the  time.]     Somerville  v.  Hawkins  (a),  which  wilL 
relied  upon  for  the  defendant,  was  a  different  case  fr^ 
this.     There  the  plaintiff  had  been  discharged  from  ^ 

(a)  Common  Pleas,  December  Uih,  1850.     It  was  cited  from  the  ^ 
7YmM,  vol.  16,  p.  283, 
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defendant's  service  for  theft:  he  came  to  the  defendant's  QuemU  Bench. 

l^ouse  and  was  speaking  to  his  servants ;  and  the  defendant  

tbensaid  to  them :  "I  have  dismissed  that  man  for  robbing       Taylor 
^^e  ;  do  not  speak  to  him  any  more  in  public  or  private,  or      Hawkins. 
I  sliall  think  you  as  bad  as  he."  That  was  a  privileged  com- 
**^unication ;   and,  there  being  no  express  evidence  of 
^^alice,  the  Court  of  Common  Pleasheld  that  the  Judge  at 
*^^i  prius  did  rightly  in  directing  a  nonsuit.     There  the 
P'^'iesence  of  third  persons  had  been  sought  by  the  plaintiflF; 
^**^d  the  words  were  unavoidably  addressed   to   them, 
"■^^re  no  such  excuse  can  be  made ;  and,  on  the  facts 
l^^Xjved,  it  was  a  fit  question  for  the  jury  whether  the 
^Cifpds  uttered  in  the  presence  of  a  third  person  were  so 
^^^red  on  a  reasonable  occasion  and  bona  fide.     [Lord 
^^^f^mpbeU  C.  J.    Privilege  by  the  occasion  of  speaking  is 
^    matter  of  law.     On  such  occasions  the  ordinary  pre- 
-emption of  malice  is  met  by  a  rule  of  law.     If  the  case 
^^  tme  in  which  the  law  would  privilege  the  communica- 
^OD,  it  lies  upon  the  plaintiff  to  give  express  proof  of 
^J^alice.     I  do  not  find  that,  here,  any  such  proof  was 
S^'ven.    And,  if  that  is  not  done,  must  not  the  Judge 
*®U  the  jury  that  there  is  no  case  of  malicious  speaking  ? 
^^  question  therefore  is  here  neatly  raised,  whether  a 
faster  about  to  dismiss  a  servant  may  not  call  in  a  witness 
^  hear  what  is  said,  without  losing  the  privilege  which 
^'^  Words  would  otherwise  have  on  such  an  occasion.] 
*^  Was  for  the  jury  to  say  here  whether  the  facts  shewed 
^^t  the  witness  was  justifiably  called  in.     {Shee  Serjt. 
^hen  discussed   the  evidence   in  detail  on  this  point) 
^otidly,  as    to  the   conversation  with    the   plaintiff's 
"^ther.   It  is  true,  he  demanded  the  communication,  and 
^^  not  in  the  situation  of  a  stranger.    But  the  imputation 
^  tag  robbed  me ;  and  I  believe  for  years"  was  not  neces- 
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sary,  and  was  not  proved.  The  defendant  grounded  ih.^ 
i  mputation  on  the  circumstances  under  which  the  discharge 
happened.  But  the  Court  now  has  those  circumstances 
before  it ;  and  they  do  not  prove  the  charge.  [Pattesan  Hi 
If  the  master  has  been  robbed  for  a  long  time,  and  thc^E 
discovers  that  a  servant  is  robbing  him,  and  he  has  n^r: 
reason  to  suspect  any  one  else,  is  not  that  a  reason  fc» 
inferring  that  the  servant  has  robbed  him  for  a  loir^ 
time?  Lord  Campbell  C.  J.  May  not  he  state  tt= 
impression  on  his  own  mind  ?  Or  must  he  say  no  mo^zz 
than,  strictly,  what  he  can  prove  ?  If  so,  there  is  nothii:=^ 
in  the  privilege.] 


Humfret/,  contr^     It  cannot  be  a  question  for  th«.« 
jury  whether  it  is  justifiable   for  a  master  to  call   iiM 
a  witness  when  he  is  about  to  dismiss  a  servant.     The 
Judge   ought  to   lay  down  a  general  rule   upon    the 
subject.     And,  on  principle,  it  is  clearly  justifiable  to 
call  in  a  third  person  for  the  protection  of  the  master  in 
case  an  action  should  be  brought  against  him  afterwards 
for  a  wrongful  dismissal,  or  for  wages.     [Lord  Campbell 
C.  J.     We  think  that,  if  a  master  is  justified  in  calling 
in  a  third  person  to  hear  the  ground  of  dismissal,  there 
is  no  evidence  in  this  case  to  repel  the  presumption 
of  bona  fides.]     Then  the  question  is  only  as  to  the 
rule  of  law.     As  to  the  second  point :  the  Judge  ought 
to  have  decided  that  there  was  no  evidence  for  the  jury, 
the  brother  having  called  for  an  explanation,  and  the 
answer  being  given  honestly.     [Erie  J.     The  point  was 
put  thus :  the  defendant  dismisses  the  plaintiff  on  one 
chaise  of  robbery:    being   afterwards  called  upon   to 
explain  the  dismissal,  he  says :  "  I  believe  the  man  has 
been  robbing  mc  for  3'ears.''     Can  the  Judge  say  that 
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^^  an  amplification  must  be  presumed  a  bona  fide   Queen's  Bmch. 
*^^inent  tiU  maHce  is  proved?]     SomermOe  v.  Haw-^        ^"^^' 
^^■*  (a)  is  a  direct  authority  for  the  defendant  on  both       '^A^">a 
"*^    piesent  issues.      A  nonsuit  ought  to  have  been      Hawkins. 
^^•-■^^ected  on  the  second  point ;  but,  as  it  was  not  taken 
^^     Disi  prius,  the   defendant  can  only  ask  for  a  new 
*"^i^.   Chad  V.  Affleck  (4)  and  Gardner  v.  Slade  (c)  are 
"*e<rt  anthorities  for  the  defendant  on  that  point.     [He 
■**-^n  read  the  former  case,  and   was  stopped  by  the 

C^OOTt] 

I-ord  Campbell  C.  J.     The  rule  is,  that,  if  the  occa- 

fiaon  be  such   as  repels    the    presumption   of   malice, 

^i^e  communication  is  privileged,  and  the  plaintiff  must 

^*^n,  if  he  can,  give  evidence  of  malice:  if  he  gives  no 

'^^ch  evidence,  it  is   the    oflSce  of  the   Judge  to  say 

^™t  there  is  no  question  for  the  jury,  and  to  direct  a 

'^'^^^t  or   a  verdict   for  the  defendant.     Otherwise 

^'^'e  might  be  a  question  for  the  jury  in  every  case 

^^'^^  a  master,  however  fairly,  gives  the  character  of  a 

''i^t:  and,  if  they  conceived  that  there  was  a  malice 

^'f^Dg  in  the  mind  of  the  master,  they  might  give 

•  ''wdict  for  the  plaintiff  on  the  ground,  merely,  of  the 

comoiimication  having   taken   place:    and   this   would 

ifply  to  all  cases  in  which  the  occasion  has  been  said  to 

fcpel  the  presumption  of  malice.     The  present  was  one 

of  those  occasions ;  and  I  think  the  defendant  did  no 

more  than  a  prudent  and  honourable  man  ought  to  have 

Icme.     When  he   was  dismissing  a  servant   for  theft, 

was  material  to  his  interest  that  a  third  person  should 

\  present  who  migbt  bear  witness  to  the  dissolution 

(a)  16  Lav  Times,  283.  Com.  Pleas,  December  14th,  1850. 
(6)  9  B,9r  C.  403.  (c)  13  Q  B.  796. 
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of  the  coDtract,  and  to  the  reason :  and  it  would  be  ! 
if  an  action  lay  against  a  master  for  doing,  in  such  a  ( 
no  more  than  be  was  bound  to  do  in  duty  to  himself  a_^ 
to  society.    As  Lord  EUenborough  said  (a),  the  commu^^ 
cations  of  business  are  not  to  be  beset  with  actions 
slander.     Then,  if  this  be  so,  it  is  admitted  here  that 
express  evidence  was  given  to  shew  a  malicious  moti*^^ 
nothing  stated  that  was  untrue  within  the  defenda^xia 
knowledge.     The  learned  Judge,  therefore,   ought 
have  laid  it  down  that  there  was  no  evidence  of  m^Xi 
for  the  consideration  of  the  jury;  and  the  rule  mus^    1 
absolute  as  to  the  first  part  of  the  first  issue.     On     '^ 
second,  also,  I  think  the  Judge  ought  to  have  said    iM^ 
there  was  no  evidence  for  the  jury.     The  defendant 
no  more  to  the  plaintiff's  brother  than  an  honest  man  ' 
bound  to  say.     The  plaintiff,  after  his  dismissal  by  tt^ 
defendant,  had  tried  for  other  situations,  but  failed  If^" 
cause  he  could  not  get  a  character  from  the  defendiup  ^ 
The  brother  then  asks  the  defendant  why  he  declines  t^ 
give  one.     The  plaintiff  was  bound  to  state  in  answerV 
not  only  why  he  dismissed,  but  why  he  refused  to  pve 
a  character.     Therefore  there  was  no  evidence  for  the 
jury  on  this  issue :  but,  as  the  motion  upon  it  is  not  to 
enter  a  verdict  for  the  defendant,  we  can  only  order  a 
new  trial. 


Patteson  J.  As  to  the  first  point,  I  think  it  is 
correctly  laid  down  in  Toogood  v.  Spyrity  {It)  that  the 
mere  presence  of  a  third  person  does  not  take  away 
privilege  firom  the  communication,  but  that  it  may  be  a 
circumstance  from  which  the  jury  may  judge  whether 

(a)  See  Dunman  v.  Bigg,  1  Camp,  269,  note  to  McDomgaB  T.  Chnd^, 
(6)  1  Oo.  M.^R.  181.   S,  a  4  Tyr.  682. 
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or  Hot  the  charge  was  made  bon&  fide.     But  that  is   Qwen^sBetuh. 

^^^y  where  the  third  person  is  a  mere  stranger:  and ^^ 

^e  question  is,  whether  such  was  the  case  here.     Now       Taylor 
^'iacwdw  was  called  in  as  a  witness  to   the  very  act      Hawkins. 
of  dismissing  the  plaintiff:  that  is  quite  different  from 
^^ases  in  which  the  words  have  been  spoken  at  a  subse- 
quent and  distant  time.     The  question  here  is  simply 
'whether  a  master,  dismissing  a  servant,  may  have  a  third 
peiBon  present  as  a  witness.     If  indeed  that  third  person 
were  one  unfairly  chosen,  an  enemy  of  the  party  dis- 
missed, a  question  would  arise   which  is  not  raised 
l^ere.     On    this    point    the    rule    must    be    absolute. 
As   to  the  other  question:   the  occasion  was  clearly 
<)Qe  which  justified  making  an  imputation;  the  com-* 
plaint  is  that  there  was  an  excess  in  the  statement* 
1  think  that  it  is  not  so,  as  the  brother  did  not  merely 
•^  why  the    plaintiff  was  dismissed,  but   put  other 
^picstions^  which  led  to  the  answer  complained  of.     The 
^^rnent  was  an  answer  to  enquiries  made  by  a  person 
^terested  on  behalf  of  the  plaintiff:  and,  being  given 
"^afide,  it  was  justified  by  the  occasion.     If  the  person 
enquiring  had  been  a  mere  stranger,  the  case  would 
oBve  been    different.     The   rule   must    therefore    be 
absolute  for  a  new  trial 

CoLEBiDQE  J.  As  to  the  first  issue :  the  dismissal  was 
an  occasion  which  justified  stating  the  cause,  and  rebutted 
the  imputation  of  malice :  and  the  learned  Judge  ought 
to  have  told  the  jury  that,  if  nothing  more  appeared,  it 
was  rebutted.  The  plaintiff  then  had  to  shew  facts 
which,  as  Maule  J.  said  in  Somerville  v.  Hawkins  (a),  were 
more  consistent  with  the  existence  of  malice  than  with 

(a)  16  Law  Times,  283. 
Y    2 
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Fobim*  XVI.    its  non-existence.     Was  the  calling  in  a  third  pena 

'        such  a  feet  in  the  present  case?    On  the  contrary, 

Taylor      ^^  ^^^  ^f  ^^j^^  ^^j^  things  which  a  just  and  prudent  nw 

Hawkins,      would    have   been   most  desirous  of  doing.     On  d 

second  issue  the   case  is  free  from  all  doubt     Evei 

thing  the  defendant  said  was  in  answer  to  questions  p 

by  the  plainti£f's  brother:  he  was  justified  in  answerii 

them;  and  there  was  no  exaggeration.     If  the  thin 

stated  were  in  his  mind  when  he  did  the  act  referred 

by  the  questions,  he  was  bound  to  say  so ;  and  he  wc 

no  farther. 

Erle  J.  Communications  made  with  a  fair  a 
reasonable  purpose  of  protecting  the  interests  of  1 
party  are  no  doubt  privileged,  as  is  laid  down  in  Tooy^ 
V.  Spyring  (a)  and  Somervilk  v.  Hawkins  (i).  In  1 
present  case  the  defendant  requested  a  confidential  friei 
to  be  present  when  he  dismissed  the  plaintiff.  I  thougi 
that  was  what  a  prudent  and  honourable  man  wool 
wish  to  do;  and  I  left  the  case  to  the  jury  accordingl; 
The  Court  think  with  me  as  to  the  conduct  of  the  defenc 
ant;  but  they  are  of  opinion  that  it  was  matter  of  la^ 
whether  or  not  the  communication  was  protected;  ai 
that  the  jury  could  only  be  called  upon  to  say  wheth 
the  evidence,  if  there  was  any,  beyond  that  of  the  coi 
munication  itself,  shewed  that  it  was  made  colourablys 
not  bon&  fide.  In  Wright  v.  Woodgate  (c)  Parhe 
says :  **  The  proper  meaning  of  a  privileged  commanii 
tion  is  only  this;  that  the  occasion  on  which  the  oo 
munication  was  made  rebuts  the  inference  prim&  fii 

(a)  1  Oo.  Af.  ^  R.  181.  S,  C.  4  TVr.  582. 

(6)  16  Law  Times,  283. 

(c)  2  Cro.M.^  R.  673.  S,  C,  Tyr.  fr  C?.  12. 
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**^ing  from  a  statement  prejudicial  to  the  character  of  Queen*$  Bench, 
^*^«  plaintiff,  and  puts  it  upon  him  to  prove  that  there        ^^^^' 
'^aa  malice  in  &ct — that  the  defendant  was  actuated  by       Taylor 
***otive8  of  personal  spite  or  ill  will,  independent  of  the      Hawkins. 
^^^^carion  on  which  the  communication  was  made.''    In 
^«o  present  case  was  there  evidence  to  shew  "motives  of 
petBonal  spite  or  ill  willT    What  amounts  to  such  evi- 
dence is   pointed  out  in   the  judgment  delivered  by 
JlifiMMk  J.  in  SomermUe  v.  Hawkins  {a).    "  On  considering 
the  evidence,  we  cannot  say  that  the  jury  would  have  been 
justified  in  finding  that  the  defendant  acted  maliciously. 
It    is  true  that  the  &cts  proved  are  consistent  with  the 
presence  of  malice  as  well  as  its  absence ;  but  this  b  not 
saflBdent  to  endtle  the  plaintiff  to  have  the  question  of 
naKce  left  to  the  jury,  for  the  existence  of  malice  is  con- 
sistent with  the  evidence  in  all  cases  except  those  in 
wbich  something  inconsistent  with  malice  is  shewn  in 
^▼UeQce;  so  that  to  say  that  in  all  cases  wherein  the  evi- 
lence  is  consistent  with  malice  it  ought  to  be  left  to  the 
i'^Ty*  would,  in  effect,  be  to  say  that  the  jury  might  find 
n^ce  in  any  case  in  which  it  was  not  disproved,  which 
^ould  be  opposed  to  the  admitted  rule  that  in  cases  of 
privileged  communications  malice  must  be  proved,  and 
Aerefore  its  absence  presumed  till  such  proof  is  given. 
1'  is  therefore  not  necessary,  in  order  to  entitle  the  plain- 
tiff to  have  the  question  of  malice  submitted  to  the  jury, 
that  the  evidence  should  be  such  as  necessarily  leads  to 
to^  conclusion  that  malice  exists,  or  should  be  inconsis- 
tent with  the  non-existence  of  malice,  but  it  is  necessary 
that  the  evidence  to  raise  the  probability  of  malice  should 
be  more  consistent  with  its  existence  than  its  non-exist- 
ence.**   Here  the  calling  in  a  witness  was  consistent  with 

(tt)  16  Law  Times,  283. 
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a  wish  to  spread  defamatioa;  it  was  consistent  also  wi^ 

the  wbb  to  do  what  a  prudent  man  would  desire  to  d-^  . 

but,  if  the  efiect  of  the  evidence  is  equal  both  ways,  t^E 

onus  of  proving  malice  lies  upon  the  plainti£    The  i 

observations  apply  to  the  second  issue.     No  raalicio 

motive  appears.     The  evidence  indeed  related  to  on 

one  robbery,  whereas  the  defendant  spoke  of  having  ] 

robbed  for  years :  but  the  communication  was  made 

answer  to  an  enquiry  by  the  plaintiff's  brother;  and  th^=» 

arc  no  circumstances  to  shew  that  the  extent  of  the  sta^^H 

ment  actually  made   proceeded  from  malice,  or  w^^ 

beyond  what  might  be  said  by  a  person  honestly  wishS.  i 

to  tell  the  whole  truth.     I  thought  at  the  trial  that   '^' 

extent  of  the  statement  afforded  some  evidence  of  maM  5 

for  the  consideration  of  the  jury ;  but  my  opinion  is  im^c: 

altered  by  SamerviUe  v.  Hawkins  (a).     There  must  l>^^ 

new  trial,  on  the  ground  that  the  jury  ought  to  have  b^r^ 

told  that  there  was  no  evidence  of  malice  for  their  co* 

sideration. 

Rule  absolute  (b), 

(a)  16  Law  Times,  283.  (h)  A  8tet  processus  was  agreed  (ff-^ 
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January  23d. 


Seymour  against  Maddox. 


/'^ASK     The  declaration  stated   that  the  defendant 
was   possessed  of  a    certain   theatre,   to  wit  the 


Declaration 

sUted  that  de- 

fendant  was 

possessed  of  a 

theatre,  and  of 

a   stage    therein,    on   which    dramatic    entertiunments  were   given,  and  of  a 

room  for  chorus   singers,  and    of  a  floor  underneath  the  stage,  in  which  floor  was  a 

cut  or  hole,  and  along  which  floor  the  performers  at  the  theatre  were  accustomed  to  passfirom 

the  said  dressing  room  to  the  back  of  the  sta^.     That  plaintiff  was  hired  bj  defendant  to 

sing  on  the  stage  as  a  chorus  singer.     That  it  then  became  defendant's  dutr  to  cause  the 

floor  to  be  so  suflBciently  lighted  and  the  hole  so  fenced  as  to  prevent  accident  to  persoM 

passing  from  the  dressing  room  to  the  suge.     That  defendant,  well  knowing  the  premises, 

sufier^  the  floor  to  be  insuflficiently  lighted,  and  the  hole  to  be  open  without  any  aufficient 

fence,  so  that  the  plaintiff  was  injured  d^  falling  into  the  hole.    Held  : 

That  the  declaration  was  bad,  on  motion  in  arrest  of  judgment,  because  the  facts  stated  did 
not  raise  the  duty  a  breach  of  which  was  complained  of,  and  that  the  express  allegation  of 
duty  would  not  aid. 
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-^^^ncess's  theatre  &c.,  and  of  a  certain  stage  therein,  on   Queen*$  Bench. 
^'^Wch  operas  and  other  dramatic  entertainments  were        ^^^^* 
P^rfirmed,   and    of  a  certain  dressing   room    therein,      Skymour 
*^own  as  the  dressing  room  of  the  male  chorus  singers,      Maddox. 
**id  of  a  certain  floor  therein  underneath  the  said  stage, 
^^'■lled  the  Mazarine  floor,  in  which  floor  was  a  certain 
cut  or  hole  of  great  depth  &c.,  across  and  along  which 
s^d  floor  persons  performing  at  and  in  the  theatre,  in 
operas  and  other  dramatic  entertainments,  were  accus- 
tomed, before,  during,  and  after  the  performance  thereof, 
to  pass  from  and  to  the  said  dressing  room  to  and  from 
tbe  back  of  the  stage.     That  defendant  had  hired  plaintiiF 
to  act,  sing  and  perform  as  a  chorus  singer  at  the  theatre 
on  the  said  stage,  for  reward  in  that  behalf.    That  plain  tifi^, 
o<^  3l8t  May  1848,  did  act,  sing  and  perform  at  the  said 
theatre  on  the  stage  under  such  hiring  as  aforesaid,  in  a 
^rtain  opera  called  the  Crown  Diamonds,  which  opera 
\        was  then  and  there  performed  under  the  management 
[        ^  for  the   profit  of  the   defendant.     That   it   then 
I         ^me  and  was  the  duty  of  the  defendant  to  cause  the 
^a  Aiazarine  floor  to  be  so  sufficiently  lighted,  and  the 
^^  Cut  or  hole  to  be  so  fenced,  guarded  or  secured, 
^We,  during,  and  until  after  the  lapse  of  a  reasonable 
time  ft-ona  the  termination  of,  the  said  performance,  as  to 
prevent  any  accident  or  injury  to  persons  passing  across 
^^  ^ong  the  Mazarine  floor  from  and  to  the  dressing 
room  to  and  from  the  back  of  the  stage.      That  the 
defendant,  well  knowing  the  premises,  suffered  and  per- 
mitted the  Mazarine  floor  to  be  insufficiently  lighted, 
and  the  cut  or  hole  to  be  open  without  any  sufficient 
fence,  guard  or  security,  before,  during,  and  until  after 
the  lapse  of  a  reasonable  time  from  the  termination  of, 
the  performance.     By  reason  of  which  insufficient  light- 
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Vohamxvr.  iog  as  aforesaid,  and  of  the  cat  or  hole  being  so 
aforesaid  open  without  any  sufficient  fence,  guard 
security,  the  plaintiff,  who  was  then,  within  a  reasonab: 


1851. 


Seymour 

V. 


Maddox.      ^jujg  from,  to  wit  immediately  after,  the  termination 
the   performance,   passing  from  the  back  of  the  st 
across   and   along  the  Mazarine  floor  to  the  dressi —  — z 
room,  fell  into  and  down  the  cut  or  hole,  and  tber 
was  then  grievously  bruised  and  injured  &c. 

Pleas,  among  others,  Not  guilty,  and  a  traverse  of 
alleged  duty.    Issues  thereon. 

On  the  trial,  before  Erie  J.,  at  the  Middlesex  sitti 
after  last  Trinity  term,  the  verdict  was  for  the  plaintB.  "^R 

Chambersy  in  last  Michaelmas  term,  obtained  a  ■c""-«ife 
nisi  to  arrest  the  judgment,  on  the  ground  that  the     rede- 
claration shewed  no  such  duty  to  light  and  fence     't^zhe 
hole  as  alleged. 

Keane  and  Bittleston  now  shewed  cause.     The  (^'^' 
claration  is  good.     It  alleges   that  it  was  defendan^^ 
duty  to  cause  the  hole  to  be  lighted  and  fenced,  an^^ 
that  the  injury  happened  in  consequence  of  the  breacl^^ 
of  such  duty.     Such  a  duty  may  reasonably  be  founded 
on  the   alleged    contract   between   the  parties.     The 
defendant   occupies   a  theatre,   and  hires   persons  to 
perform  there,  for  his  profit.     It  was  his  duty  to  cause 
the  theatre  to  be  kept  in  such  a  state  as  that  the  per- 
formers might  earn  their  salary  without  unreasonable 
danger  to  life  or  limb.     Pamaby  v.  The  LancoMier  Canal        I 
Company  {a)    is    an    authority,   generally,   to    support        " 
this  declaration.     The  same  case,  in  the   Exchequer 
Chamber  (6),   is   an   authority   also   that    the   pUintiff 

(a)  \\  A.^  £:.  223. 

(6)   The  Lancaster  Canal  Company  v.  Parnaby,  \\  A,  ^  E,  *^30.  242. 
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'^    Hot  tied  down   to    the  speciBc  duty  alleged,  and   Queen's  Btnck, 
">^t  it  is  enough  if  the  facts  stated  in  the  declaration  ___L_1__ 
^Jhe'nr  a  duty  of  any  kind  and  a  breach  thereof     Priestley      Seymoub 
V*      Fowler  (a),    Hutchinson    v.    York,    Newcastle,    and      Maddox. 
^^^rwick  Rathoay  Company  (b)  and  Wigmore  v.  Jay  (c) 
deoide,  certainly,  that  the  ordinary  relation  of  master 
said  servant  does  not  impose  upon  the  master  the  duty 
oF    protecting  one  servant  against   the  negligence  of 
aviother  and  against    injury   arising  from   the    defec- 
tive condition  of  the  master's  property.     Those  cases, 
however,  do  not  apply,  for  the  plaintiiF  was  not  an 
ordinary  servant,  but  was  engaged  to  perform  a  special 
duty;  and  they,  at  least,  recognize  the  general  principle 
that  it  is  the  roaster's  duty  not  to  expose  his  servant  to 
unTeasoDable  risks.     The  master's  duty  with  respect  to 
fighting  and  fencing  his  premises  may  vary  according  to 
pvticnlar  circumstances,  such  as  the  servant's  familiarity 
^th  the  premises,  the  master's  knowledge  of  their  de- 
^ve  condition,  and  the  probability  that,  in  default  of 
^^  securities,  accidents  will  happen  to  the  servant  even 
^thont  negligence  on  his  part     Here  the  particular 
circumstances  are  in  favour  of  the  duty  alleged;  and 
*fter  verdict   it  must  be   taken  that  the   injury  com- 
plained of  was  not  caused  by  the  want  of  ordinary  care 
on  the  part  of  the  plaintiff;  Regina  v.  Waters  {d\  Gold- 
thorpe  V.  Hardman  (e). 

Chambers^  contra.  The  alleged  duty  does  not  arise 
from  the  &cts  stated  in  the  declaration.  [Lord  Camp- 
bell  C.  J-     If  the  facts  stated  raise  the  duty,  then  the 

(o)  3  Af.  §•  fr.  1.    Sec  Curling  v.  tFood,  16  M.  §•  W,  628. 
(h)  5  Exeh.  343.  (c)  5  Exch.  354. 

(d)  1  DeniunCi  C.  C.  366.  361.  («)  13  Af.  ^  W.  377. 


330  Q.  B.  HILARY  TERM. 

roinw  xri.    express  allegation  of  duty  is  unnecessarr ;  if  they  do  no ' 

'        then  the  express  allegation  will  not  supply  the  defec 

Seymour  Pattesm  J.  In  Cane  v.  Chapman  (a)  it  was  held 
Maddox.  the  allegation  of  duty  was  a  mere  inference  of  law  sn^ 
SO9  not  traversable.]  This  declaration  does  not  8ta_ 
facts  which  raise  the  duty  to  put  any  light  or  any  fenc-* 
the  breach,  therefore,  that  the  injury  happened 
insufficient  lighting  or  fencing  is  nothing.  [Lo- 
Campbell  C.  J.  Was  it  not  the  defendant's  duty  to 
on  his  business  with  reasonable  care,  and  is  he 
liable  for  the  damage  arising  from  the  want  of 
reasonable  care  ?]  This  declaration  does  not  go  to  tlrx-  ^ 
extent  According  to  Priestley  v.  Fowler  (b)  it  woaJ  -^ 
be  material  to  allege  that  the  faulty  state  of  the  premLs^^^ 
was  known  to  the  master. 

Lord  Campbbll  C.  J.     I  am  of  opinion  that  judg--    ^ 
ment  in  this  case  must  be  arrested.     The  duty,  a  breadi^^^ 
of  which  is  laid,  does  not  arise  from  the  particular  facts 
stated  in  the  declaration  nor  fix)m  the  general  relation  of 
master  and  servant    What,  then,  is  the  effect  of  the  pod- 
tive  allegation  of  such  duty?   I  confess  that  I,  at  firat, 
thought  that,  where  a  relation,  from  which  a  particular 
duty  may  arise,  is  alleged,  and  the  particular  duty  is  also 
alleged,  it  might  be  shewn  in  evidence  that,  in  fact,  such  a 
duty  did  arise,  and  that  it  was  unnecessary  to  set  forth  the 
facts  themselves  which  raise  the  duty.    But  the  decisions 
shew  that  the  allegation  of  duty  is  in  all  cases  immaterial, 
and  ought  never  to  be  introduced ;  for,  if  the  particular 
facts  raise  the  duty,  the  allegation  is  unnecessary^  and,  if 
they  do  not,  it  will  be  unavailing.     In  this  case  there  is  an 
allegation   that  it  was   the   defendant's  duty   to   light 

(a)  5  ^  ^  £.  647.  (6)  3  Af.  J-  fT.  1. 
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**^    toor  and  fence  the  hole,  but  no  fiwits  are  stated  q«««»».  Bench, 
^^■^^n  which  the  duty  arises.     The  express  allegation,        ^^^^' 
^^^i^ore,  will  not  help  the  defect,  and  the  declaration      Skymoub 
*^  fcad.  Maddox. 

I^jiTTRBON  J.     It  has  been  determined  that  it  is  not 

■^^cessary  to  allege  the  duty  where  it  arises  from  the 

IMuticular  fiurts   stated    in    the   declaration:   and    the 

question  now  is,  virtually,  whether,  if  facts  are  stated 

'^liich  do  not  raise  the  duty,  you  may  prove  it  by  other 

fiMTtfl  than  those  stated.     K  you  may  not  so  prove  it, 

Hien  we  must  look  at  the  particular  facts  which  are  stated 

in  the  declaration  and  at  those  only,  and  cannot  treat 

the  declaration  as  aided  by  a  verdict  founded  on  any 

oilier  fiicts.     The  allegation  of  duty  is  a  mere  inference 

of  law,  and  cannot  be  traversed :  therefore  the  declarar 

tioQ  most  stand  or  fiiU  by  the  &cts  stated,  and  cannot  be 

helped  by  the  unnecessary  allegation  of  duty.   And,  as  in 

Aiis  case  the  breach  is  of  a  duty  which  does  not  arise 

&ODI  the  mere  contract  or  relation  between  the  parties, 

nor  from  the  fSu;ts  stated,  I  am  of  opinion  that  the 

^laralion  is  bad. 

CoLERiDOB  J.    The  question  appears  to  come  to  this ; 

whether  the  duty  to  which  the  breach  points  arose  from 

^relation  between  these  parties,  that  is,  from  the  general 

relation  of  master  and  servant ;  for  no  special  contract  is 

stated  with  reference  to  the  matter  of  complaint    Now,  if 

this  doty  arises  from  the  general  relation  of  master  and 

servant,  I  do  not  well  know  where  the  master's  liability 

is  to  stop.     He  may  be  held  liable  because  his  house  is 

unhealthy,  or  on  numerous  other  grounds.     But   the 
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VohiMe  XVL    servant  is  not  bound  to  enter  the  particular  service :  ^  -   ^ 

^^^^'        does,  he  must  take  things  as  he  finds  them. 
Seymour 

Maddox.  EiiLE  J.     The  allegation  of  duty  is  an  all^atiaii      ^ 

mere  matter  of  law ;  and  it  is  necessary  to  state  fi^^' 
lix)m  which  the  duty  which  is  charged  to  be  brok^^^ 
arises.     If  the  facts  are  insuflBcient  for  this  purpo^^^ 
the  allegation  of  duty  will  not  help.    Here  it  is  stat^^ 
that  the  defendant  held  a  theatre  in  which  he  hire^^ 
the  plwntiff  to  perform,  that  on  part  of  the  premifl^^* 
there  was  a  hole  in  the  floor  along  which  the  plaind  ^^ 
had  to  pass  in  discharge  of  his  duty  as  a  performe^^ 
and  that  it  was  the  duty  of  the  defendant  to  light  th--— - 
floor  sufficiently,  so  as  to  prevent  accidents  to  those  wh 
had  to  pass  along  it     Was  any  such  duty  cast  upo^^ 
the  defendant?    I  think  not     A  person  must  mak^^ 
his  own  choice  whether  he  will  accept  employment  ot:^ 
!4>remises  in  this  condition ;  and,  if  he  do  accept  socb^ 
employment,  he  must  also  make  his  own  choice  whethei^ 
he  will  pass  along  the  floor  in  the  dark  or  carry  a  light 
If  he  sustain  injury  in  consequence  of  the  premises  not 
being  lighted,  he  has  no  right  of  action  against  the  mas- 
V  ter  who  has  not  contracted  that  the  floor  shall  be  lighted. 
I  confine  my  judgment  to  this  ground,  that  the  declara- 
tion does  not  shew  any  contract  that  the  premises  should 
be  in  any  particular  state  with  respect  to  lighting  and 
fencing,  or  that  there  was  any  misfeasance. 

Rule  absolute  (a). 

(a)  Reported  by  H,  Dariwcm^  Esq. 
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Queen*i  Bench. 
1851. 


Alexander  against  Thomas.  TTiunday, 

^  Janwuy  23d. 

ASSUMPSIT.    The  first  count  stated  that  defendant.  An  order  for  a 
sum  "  payable 

on  19th  November  1839,  made  his  bill  of  exchange  ninety  days 

...     -  -    aft©*"  BJgtt,  or 

I&  wnting,  and  directed  the  same  to  one  Shadwell,  and  when  reaUted,'* 
thereby  requested  ShadweU^  ninety  days  after  sight,  or  exchange,  as 
«4eji  realised,  of  that  his,  the  defendant's,  first  bill  of  native  makes  " 
exchange  &c.,  to  pay  to  the  plaintiff,  or  order,  1256L  ISs.  IweTa^L 
W.,  value  received.     Averment  that  the  said  bill  was  *»ngency. 
fvesented  to  ShadweU,  and  that  he  refused  to  accept, 
tl^hoogh  the  period  of  ninety  days  after  presentment  and 

"C^t  thereof  by  him  had  elapsed  &c. 
Hea.    That  defendant  did  not  make  his  bill  of  ex- 

^J*^  modo  et  formfi.    Issue  thereon. 
On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Lon- 

^  sittings  after  last  Easter  term,  the  plaintiff  had  a 

verdict  on  this  issue. 

J^nowks,  in  last  Trinity  term,  obtained  a  rule  nisi  to 
arrest  the  judgment,  on  the  ground  that  the  bill  of  ex- 
change set  out  in  the  declaration  was  payable  on  a  con- 
tingency, and  that  the  declaration  was  therefore  bad. 

Watson  and  M.  Smith  now  shewed  cause.  The  meaning 
of  the  bill  of  exchange  as  described  in  the  declaration  is 
that  it  is  to  be  paid  ninety  days  after  sight  at  all  events,  or 
sooner  if  the  drawee  is  in  funds  before  that  period. 
[Lord  Campbell  C.  J.  Even  on  this  construction  it 
would  be  uncertain  whether  it  would  be  payable  at  all 
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rowM  XFi,   within  the  ninety  days,  and,  if  payable  within  that  tim 
!___  on    what   particular    day   it   would    be    so    payabli 

Alexander  Although  a  bill  payable  on  a  contingency  that 
Thomas.  never  happen,  as  out  of  money  to  arise  on  the  sale 
defendant's  reversion,  is  bad ;  Carlos  v.  Fancourt  (a);  ye 
if  the  contingency,  on  which  the  bill  is  payable,  mil 
happen,  as,  for  instance,  six  weeks  after  the  death  oft 
defendant's  father,  the  bill  is  good;  Cooke  ▼.  Cokhan{i^^ 
A  bill  payable  so  many  days  after  sight  is  good,  thou^  it^  i 
uncertain  when  sight  will  be  had  of  the  bill  If  the  liu'iBi 
guage  of  this  bill  had  been  **  ninety  days  after  sight  < 
when  realised"  the  objection  would  be  good;  but 
alternative  **  or"  saves  the  bill,  for  the  period  of  paymecr*^ 
viz.  the  end  of  ninety  days,  must  arrive. 

Athertofif  contr^     Unless  the  instrument  declared  tf^ 
be  a  good  bill  the  declaration  is  bad,  for  no  oonsiderati^:^ 
is  stated  for   the  defendant's  promise.     Treating  tfc::^ 
instrument,  therefore,  as  a  bill,  and  ^ving  a  meaning  '^ 
all  the  words  of  it,  if  a  meaning  can  be  given  to  them,    ^ 
this  instrument  a  good  bill  of  exchange  according  to  tt'^ 
custom  of  merchants?    The  words  ''or  when  realiaec^ 
are   not   insensible;  the   obvious  meaning  of  them  i^ 
''when  you  are  in  funds  for  the  purpose."    This  event 
may  never  happen ;  and,  so,  it  is  uncertain  whether  the 
bill  will  ever  be  payable ;  for  the  words  are  to  be  read 
"  ninety  days  after  sight,  if  then  in  funds,  if  not,  as  soon 
as  you  are  in  funds  afterwards."     If,  however,  it  is  to  be 
taken  that  the  bill  was  payable  absolutely  nine^  days 
after  sight,  because  the  alternative  words  are  insensible, 
this  will  not  help  the  declaration,  for  the  bill  is  act  so 

(a)  5  T.  R.  482.  (6)  2  Straugt,  1217. 
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described.    If  an  instrument  is  payable  on  the  alternative   Quem*i  Bench. 
contingency  of  two  events,  one  of  which  may  never 
bappen,  the  instrument  is  as  uncertain  as  if  payable  on    -^.lexander 
one  event  which  may  never   happen,  for  the   drawee      Thomas. 
would  have  his  option. 

Lord  Campbell  C.  J.    I  am  of  opinion  that  judg* 

meat  most  be  arrested  unless  this  is  a  good  bill  of 

ezduiDge  according  to  the  custom  of  merchants.     K  we 

^d  reject  the  words  "  or  when  realised"  as  insensible, 

^  bill  would,  certainly,  be  unexceptionable.     But  a 

'Bssonable  meaning  has  already  been  ascribed  to  them, 

^'^  **or  when  you  are  in  funds  for  the  purpose."    I  do 

not  see  why  this  alternative  is  to  be  taken  as  limited  to 

"'e  term  before  the  expiration  of  the  ninety  days  rather 

<aao  after.     I  should  say  the  meaning  is  that  the  bill  is 

^  be  paid  at  the  end  of  ninety  days  if  the  drawee  should 

"^  Aen  in  funds,  if  not,  that  it  shall  be  payable  afterwards* 

^▼en,  however,  if  the  other  is  the  right  meaning,  namely, 

^  the  bill  is  payable  sooner  if  the  drawee  should  be 

"^'ier  in  funds,  and,  if  not,  at  the  end  of  ninety  days  at 

*"  Events,  I  think  this  would  not  be  a  good  bill ;  for  the 

holder  would  have  to  watch  and  ascertain  the  precise 

time   when  the  bill  should  become  payable,  and,  if  he 

bSi^  in  doing  this  and  in  duly  presenting  it,  the  drawer 

would  be  discharged.     I  am  of  opinion  that  this  is  not  a 

go^  bill  of  exchange,  drawn  according  to  the  custom  of 

fUerchauts,  so  as  to  relieve  the  plaintiff  from  the  necessity 

of  stating  a  consideration  for  it. 

Patteson,  Coleridge  and  Erle  Js.  concurred. 

Rule  absolute  (a). 

(a)  Reported  by  H,  Davison,  Esq. 
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vohoMxyj. 
1851. 


In  the  matter  of  CowGnx. 

A  THERTON  moved  for  a  rule  to  shew  a 
the  execution  under  which  Thomas  Cowgi 
custody  as  after  mentioned  should  not  be  set  a 
the  prisoner  discharged :  Or  that  a  habeas  corp 
issue,  to  bring  up  the  prisoner  for  the  purpose 
discharge. 

It  appeared  on  affidavit  that  Cawgitt  had  been 
a  bankrupt,  on  petition  filed  May  7th  185( 
District  Court  of  Bankruptcy  at  Leeds.  On  hi 
his  last  examination,  the  Court  appointed 
sitting  for  the  allowance  of  his  certificate, 
sitting  the  granting  of  such  allowance  was  op 
the  assignees,  and  evidence  adduced,  and  th( 
was  then  adjourned  to  October  15th,  on  which 
ther  evidence  was  heard  against  the  allowance 
Court,  in  delivering  judgment,  stated  that  the 
^'  had  concealed  some  of  his  property  when  h 
his  last  examination,"  and  therefore  it  refiised 
the  certificate.     The  order  made  was  as  follows 

«  The  Bankrupt  Law  Consolidation  Act,  1849. 
In  the  Court  of  Bankruptcy  for  the  Letd»  district 
**  In  the  matter  of  Tkonuu  CowgiU^  &c. 

«  15th  day  of  Oete 

"  I,  William  Scropt  AyrUm  Esquire,  a  commissioner,  auth 

in  the  prosecution  of  petitions  for  adjudication  in  the  Leedi  di 


•Taniuiry  23d« 

When  the 
Court  of 
Bankruptcy 
has,  on  the 
banJurupt's  last 
examination, 
made  an  order 
refusing  a 
certificate  of 
oonformity, 
under  stat  12 
&  13  Viet 
e.  106.  9. 256., 
and  a  certifi- 
cate has  been 
thereupon 
granted  to  the 
creditor  for 
the  purpose 
of  taking  the 
bankrupt  in 
execution 
under  sect. 
257,  this  Court 
will  not  en- 
quire whether 
the  order  was 
made  under 
circumstances 
bringing  the 
case  properly 
within  one  of 
the  grounds  of 
refusal  stated 
in  sect.  256. 

Although 
the  order  itself 
states  the  ccr- 
tificate  to  have 
been  refused 
because  the 
bankrupt 
<•  concealed 
some  of  his 
property," 

whereas  the  offence  described  in  sect.  256  is  concealing  with  intent  to  diminish 
or  give  en  undue  preference. 

After  the  banlmipt  has  been  imprisoned  on  certificate  granted  to  a  creditoi 
order  of  the  Court  of  Bankruptcy,  and  discharged,  another  creditor  may  obtain 
a  certificate  under  the  same  order. 

It  is  no  objection  to  the  creditor's  certificate  that  the  application  for  it  was  n 
notice  to  the  bankrupt,  and  not  at  a  public  meeting.  For  the  granting  of  such 
only  a  ministerial  act. 
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of  Bukraptcy,  having  bcretofore  appointed  a  public  sitting  for  the  allow-    Queen's  Jiench. 
*oce  of  a  certificate  to  the  above  named  Thomas  CowgiU^  which  said  public  1851. 

sitting  was  appointed**  &c.  "to  be  holden  in  this  Court  on  the  16th  of 

^^Pto^&w  1850,  and  on  that  day  adjourned  to  this  15th  day  of  October;        Cowgill. 

*Bd  OD  this  day  I  do  find  that  the  notice  of  such  public  sitting  of  the  16th 

^  S^tmber  1850  was  given  in  the  London  Gazette,  and  to  the  solicitor 

to  the  assignees  of  the  swd  bankrupt's  estate  and  effects ;  and,  objection 

'''^  been  made  before  me  this  day  by  the  assignees  against  my  allowing 

^'^  certifieate,  I  do  find  that  the  said  bankrupt  concealed  some  of  his 

'"'^'P^y  when  he  passed  his  last  examination :  I  therefore  do  refuse  to 

*^nich  certificate. 

(L.  S.)  *♦  W.  S.  Ayrton, 

"Commissioner." 

•^o  farther  application  was  made  to  the  Court  at  that 

^^  ;  but,  on  21st  October y  1850,  the  assignees  applied 

^  the  Court  for  a  certificate  under  stat  12  &  13  Vict 

^*  lO^.  s.  257.:  which  certificate  the  Court  grantedin 

®     following   form  (a),  dated  on   the  last   mentioned 


d^< 


"^  *H«  matter  of  Thomas  CowgUl"  &c. 

'*  1  hereby  certify  that  Daniel  Tuke,  of"  &c.,  "  grocer,  and  Henry  Philip 

m^*^*  ^"  &c.,  •*  official  assignee,  assignees  of  the  estate  and  effects  of  the 

T/^^^^  named  bankrupt,  are  creditors  of  the  said  bankrupt  as  such  assignees 

^^^  sum  of  700/.  1 U.  2d.,  in  trust  for  the  creditors  of  the  said  bankrupt, 

*^iait  the  said  bankrupt  is  not  protected  by  this  Court  from  process 

*^^^**^t  his  person. 

"  W.  S.  AyrtOHy 
"Commissioner." 

^*^>   See  Stat.  12  &  13  Fict.e.  106.   Schedule  B  a. 

^^^n,  257.  is  as  follows. 

^        -'^t  the  assignees  for  the  time  being  of  the  estate  and  effects  of  any 

^.^/^"^^pt,  when  the  accounts  relating  to   his  estate  shall  have  become 

1^/^"**^  of  the  Court,  shall  be  deemed  judgment  creditors  of  such  bankrupt 

^     ^^e  total  amount  of  the  debts  which  shall  by  such  accounts  appear  to  be 

^.       ^tom  him  to  his  creditors  ;  and  every  creditor  of  any  bankrupt,  imrae- 

A^/^ly  after  the  proof  of  his  debt  shall   have  been  admitted,  shall  be 

^ed  a  judgment  creditor  of  such  bankrupt  to  the  extent  of  such  proof ; 

T^    the  Court,  when  it  shall  have   refused  to  grant  the  bankrupt  any 

^^Vjer  protection,  or  shall  have  refused  or  suspended  his  certificate,  shall,  on 

Vol.  XVI.  N.  s.  z 
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Foiume  XVI.        The  bankrupt  had  no  notice  of  this  application 

'        nor  did  he  attend  the  Court  when  it  was  made. 

CowgTll.  ^^^^  October^  1850,  he  was  apprehended  by  warraan 
the  sheriff  on  a  writ  of  execution  issued  from  this  Co 
upon  the  said  certificate ;  and  he  was  imprisoned  in  'Yi 
Castle  under  such  writ  and  warrant  till  November  19^ 
1850,  when  he  was  discharged  by  an  order  of  the  Cot^ 
of  Bankruptcy,  it  having  been  discovered  that  Hope,  if- 


the  application  of  such  assignees  or  of  any  such  creditor,  grant  a  oertifica^ 
under  the  seal  of  the  Court,  in  the  form  contained  in  Schedule  B  a.  to  tli^ 
Act  annexed,  and  every  such  certificate  shall  have  the  effect  of  a  judgmeitf 
entered  up  in  one  of  Her  Majesty's  superior  courts  of  common  law  tf 
Westminster  until  the  allowance  of  the  certificate  of  conformity  of  roe 
bankrupt ;  and  the  assignees  or  the  creditor  to  whom,  according  to  sod 
certificate,  the  bankrupt  shall  be  indebted  as  therein  mentioned,  shall  b^ 
thereupon  entitled  to  issue  and  enforce  a  writ  of  execution  against  the  bod; 
of  such  bankrupt ;  and  the  production  of  any  such  certificate  to  the  prope 
officer  of  any  such  superior  Court  shall  be  sufficient  authority  to  him  t 
issue  and  seal  such  writ,  and  it  shall  be  lawful  for  such  superior  Coorti  t 
make  such  orders  and  rules  in  that  behalf  as  to  them  shall  seem  fit ;  pfa 
vided  always,  that  every  such  last  mentioned  certificate  shall  be  deemed  t- 
have  been  cancelled  and  discharged  by  the  allowance  of  the  certificate  c 
conformity  of  such  bankrupt  from  the  time  of  such  allowance ;  proridet 
also,  that  no  execution  by  virtue  of  any  certificate  which  shall  be  grante* 
to  any  creditor  or  assignees  as  aforesaid  shall  be  issued,  nor  shall  any  sod 
certificate  or  execution  in  any  manner  affect  any  estate  or  effects  whicl 
shall  come  to  or  be  acquired  by  the  bankrupt,  after  the  allowance  of  hi 
certificate  of  conformity.** 

Sect.  259  enacts :  **  That  if  any  bankrupt  shall  be  taken  in  executioi 
after  the  refusal  of  protection,  or  after  the  refusal  or  suspension  of  his  cer 
tificate,  he  shall  not  be  discharged  from  such  execution  until  he  shall  han 
been  in  prison  for  the  full  period  of  one  year,  except  by  order  of  tin 
Court:  provided  always,  that  this  enactment  shall  not  take  effisct  onti 
after  the  expiration  of  six  months  from  the  commencement  of  this  act,  anc 
then  only  against  such  persons  as  shall  have  been  adjudged  bankiup 
under  this  act,  and  for  offences  committed  after  the  commencement  of  tbi: 
act." 

(a)  An  affidavit  sworn  on  the  other  side  stated  that  it  was  not  the  prae* 
tice  to  give  such  notice. 
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ofllcial  assignee,  had  not  joined  in,  or  sanctioned,  the   Queen**  Bench, 
application  for  a  certificate.  ^^^^' 

Afterwards,  on  December  7th,  application  for  a  like  cowgh-l. 
certificate  against  the  bankrupt  was  made  on  behalf  of 
^^'^fnet  Penny,  a  creditor  who  had  proved  under  the 
***nkraptcy.  The  bankrupt  had  no  notice  of  this  appli- 
^^*^oii,  and  did  not  attend  the  Court  when  it  was  made. 
•Hie  Court  made  the  following  memorandum,  dated  7th 
r,  1850. 


"^  the  matter"  Ac. 

^emoraodiiiD.    Wbereu  it  appeared  to  this  Court  at  the  adjourned 

'  appointed  for  the  allowance  of  the  certificate  of  conformity  of  the 

^  Wnkrupt  Thomtu  CowgtO,  held  on  the  15th  day  of  October  now  last  past, 

^^^  tbe  said  T.  C,  had  not  made  a  full  discovery  of  his  estate  and  effects, 

^^   ^Uid  concealed  some  of  his  property  when  he  passed  his  last  ex- 

,  contrary  to  the  statute  in  that  case**  &c ;  "  and  I  did  thereupon 

^nd  there  refuse  to  grant  to  the  said  bankrupt  7.  C.  such  certificate 

^oi^ormity,  and  did  then  and  there  refuse  to  grant  to  the  said  bankrupt 

•    ^*  any  further  protection  from  arrest :  And  whereas  Jamet  Penny^  of** 

^^  •  ''is  a  creditor  of  the  said  bankrupt  T.  C,  and  the  proof  of  his  debt  has 

admitted  by  this  Court  against  the  estate  of  the  said  bankrupt  T.  C. 

tlfe«  mm  of  51t  9«. :  I,  therefore,  the  commissioner  acting  in  the  prose- 

_  I  of  the  said  petition,  have,  on  the  application  of  the  said  Jamet  Penny, 

^*^****d  to  him  the  said  /.  P.  a  certificate  under  the  seal  of  this  Court  in 

*^     fmi  contained  in  Schedule  B  a.  annexed  to    The  Bankrupt  Law 

^^^•oKArfiwi  Ad,  1849,  a  duplicate  of  which  certificate  is  filed  herewith.** 

**  W.  S.  AyrtoH, 
"  Commissioner.*' 


-^  writ  of  execution  was  thereupon  issued  out  of  the 

^^^^^krapt  Court,  and  a  warrant  was  granted  by  the 

^*^^*nff,  on  which  writ  and  warrant  CowgiU  was  detained 

^^   ^ork  Casde  at  the  time  of  making  this  application. 

*'*^^  warrant  was  to  keep  the  said  Thomas  CowgiU  **  to 

^^i«fy  James  Penny  in  the  said  writ  named  for  the  sum 

^^  59i  9*.,  under  a  certificate  of  the  Court  of  Bank- 

z  2 
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Foiume  XVL    riiptcy  for  the  district  of  Leeds  in  the  county  of  Y 
dated  the  7th  day  of  December  1850,  in  the  swd 
mentioned,  which  said  writ  is  indorsed"  &c.  (to  sal 
the  whole). 


In  re 

COWGILL. 


Atherton  stated  the  grounds  of  motion  as  foil* 
First:  The  power  of  the  Court  to  grant  a  certifi 
according  to  Schedule  B  a.  is  conditional.  It  maj 
granted,  under  sect  257,  when  the  Court  shall  I 
refused  the  bankrupt  further  protection,  "  or  shall  h 
refused  or  suspended  his  certificate."  The  Court  h 
professed  by  its  order  of  15th  October  to  act  on 
latter  alternative.  By  sect  256,  the  certificate  of  c 
formity  is  to  be  refused  if  the  bankrupt  shall  have  a 
mitted  any  one  of  nine  specified  offences:  and 
Court  here  has  intended  to  act  upon  the  fifth,  which 
^^  If  the  bankrupt  shall  at  any  time  after  the  issuin, 
the  fiat  or  the  filing  of  the  petition  for  adjudicatioi 
bankruptcy,  and  with  intent  to  diminish  the  sum  t< 
divided  among  his  creditors,  or  to  give  an  undue  pn 
ence  to  any  of  his  creditors,  have  concealed  firora 
Court  or  his  assignees  any  debt  due  to  or  firom  hire 
have  concealed  or  made  away  with  any  part  of  his 
perty,  of  what  kind  soever."  But  the  order  does 
bring  the  case  within  that  enactment,  for  it  states  < 
that  the  bankrupt  concealed  some  of  his  property, 
does  not  allege  any  intent.  [Lord  Campbell  C.  J. 
facto  the  certificate  of  conformity  has  been  re& 
Have  we  jurisdiction  to  enquire  further?  If  a  j 
warrant  appeared  on  return  to  a  habeas  corpus,  o 
we  institute  this  enquiry  ?]  It  was  not  necessary  foi 
Court  to  assign  a  reason  ;  but  they  have  done  so ; 
it  is  not  a  legal  one.    [Lord  Campbell  C.  J.    There  i 
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appeal,  under  sect.  259.     Coleridge  J.     We  are  not  a   QueenU  Bench. 
Court  for  that  purpose.]    The  appeal  can  only  be  where        ^^^^' 
the    Court  has  originally  acted   within  its  jurisdiction.      ^  ^"  *"® 
L-Lord  Campbell  C.  J.     This  case  can  only  resolve  itself 
into  an  improper  exercise  of  jurisdiction.]     The  power 
to  refuse  a  certificate  of  conformity  exists  only  where  the 
intent  accompanies  the  concealment     [Lord  Campbell 
C-  J.    You  have  stated   the  point,  and  stated  it  too 
clearly  for  yourself]     The  procedure  is  highly  penal, 
*ncl  ought  not  to  be  granted   otherwise   than  as   the 
^ct   expressly  warrants.     Secondly:  The  bankrupt  has 
•*i^ady  suffered  one  imprisonment  under  the  commis- 
sioner's certificate.    The  authority  to  use  that  certificate 
^  «  judgment,  having  been  put  in  force  by  one  party, 
^^^Oot  be  enforced  again  by  another.     This  is  not  a 
P^^^^ceas  to  put  the  creditor  in  funds,  but  to  punish  the 
'^ferupt.     [Lord  Campbell  C.  J.     Does  not  it  give  a 
"^'Dedy  to  the  creditor?]     The  imprisonment  does  not 
^^t  the  creditor's  debt,  nor  can  the  bankrupt  get  out 
^^^tody  by  paying  it :  by  sect.  259  he  is  at  any  rate 


t  to  be  discharged  for  one  year,  unless  by  order  of  the 

^^«*t.     [Lord  Campbell  C.  J.     May  not  the  pressure 

^^t:  the  creditor  ?     Patteson  J.  The  process  is,  in  form, 

^  ^  capias  for  the  sum  named.     If  the  sum  were  paid, 

^^t>pose  the  Court  would  order  the  bankrupt  to  be  dis- 

^*ged.]     Perhaps  not,  if  the  imprisonment  is  for  the 

^*Pose  of  punishing.     [Coleridge  J.    If  it  appeared  that 

^^thing  which  the  law  treats  as  a  crime  had  been 

^tiiitted,  and   the   party  was   imprisoned   for   it   by 

^y  of  punishment,  would  this  Court  discharge  him  on 

^^as  corpus  ?     You  contend  that  the  effect  of  the  cer- 

^^ate  is  exhausted  by  one  imprisonment,  but,  supposing 

^^  party  has  committed  seven  or  eight  ditfcrciil  ofVcnces, 
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Vobime  XVL    may  not  he  be  imprisoned  for  each  ?    Patieion  J. 

- '        process  is  in  the  nature  of  a  capias  for  any  creditor  to 

Co^oaL.      aroount  of  his  debt     If  one  has  taken  the  process 
is  every  other  barred?    I^rd  Campbell  C.  J.     O 
mittal  under  the  Insolvent  Debtors'  acts  was  parti; 
poenam,  but  also  to  assist  the  creditor.     The  disch^B-^Kge 
on  payment    there   would  be   matter  of  right :   hm^^rc 
it  would  at  most  be  only  discretionary.     Thirdly :   rT^-le 
certificate  at  the  instance   of  Penny  appears  to  )okwm^^^ 
been  granted  ex  parte,  and  not  at  a  public  meetir^** 
According  to  sect  256,  the  refusal  of  the  certificate    ^^ 
conformity  must   take  place  at  a  public  sitting  of  tt^^^^ 
Court  (a);  and  it  seems  to  follow  that  the  demand  of 
certificate  from  the  commissioner  should  also  be  mad.---^     ^ 
at  such  a  sitting.     [Patteson  J.     That  would  depend 
upon  the  question,  whether  the  granting  of  the  commis^^ 
sioner's  certificate  was  judicial   or  ministerial. 
Campbell  C.  J.     Assuming  the  certificate  of  conformiQ^^ 
to  have  been  well  refused,  is  not  it  a  peremptory  obliga-^-^^ 
tion  on  the  Court  to  grant  a  certificate  on  application  ©•^^^ 
a  creditor  ?]     Atherton  admitted  this. 

Lord  Campbell  C.  J.     As  to  the  first  point :  if  thc^^-^ 
Court  of  Bankruptcy  refuses  a  certificate  of  conformity^"^*C 
we   cannot  enquire   into  the  refusal.     Secondly:   thcs^-^ 
power  to  grant  a  commissioner's  certificate  is  not  limitefc^' 
in  the  manner  alleged.    By  sect  257,  it  may  be  grantef^" 
on  the  application  "  of  any  such  creditor."  Thirdly :  th^ 
objection,  that  notice  of  the  application  was  not  giveir^ 
nor  was  it  made  at  a  public  meeting,  fails.    Mr.  Athertais^ 
admits  that,  after  the  certificate  of  conformity  has  beerr 
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refused,  it  is  an  imperatiye  duty  of  the  Court  to  grant   Queen's  Bench. 


1851. 


*   certificate   to  the  creditor;   and,   if  so,   the   act  of 
g'^nting  is  ministerial  only.  ^"  *'® 


COWGILL. 


Patteson  J.    I  am  of  the  same  opinion.     The  bank- 

^^pt  is  publicly  heard  at  the  time  when  the  certificate 

of  conformity  is  refused.     The  other  certificate  follows 

^  a  matter  of  course.     There  ia  nothing  more  to  hear : 

^e  act  of  granting  is  minbterial  only.    As  to  the  enact- 

nneiit  on  this  subject  being  penal,  it  has  a  double  aspect. 

■The  process  on  the  certificate  has  the  eflTect  of  a  capias 

for  a  debt :  and,  if  it  could  be  put  in  force  only  once,  a 

^^'^le  creditor  employing  it  for  the  recovery  of  hb  debt 

^ould  leave  the  others  without  remedy. 

C0LERID6E  and  Eble  Js.  concurred. 

Rule  and  writ  refused  (a). 

-^^^idisan  was  to  have  shewn  cause  in  the  first  instance, 
^^    xvas  not  heard. 

(a)  See  Wedker  v.  Edmondton,  1  Lowndes  M.  §•  P.  772. 
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Volume  XVI. 
1851. 


Friday^ 
January  24th. 


Marson  and  Dadley  against  Lund 


Scl  fa.  by  a 
judgment  cre- 
ditor of  a 
Joint  Stock 
Company, 
completely 
registered 
under  stat. 
7  &  8  VicU  c. 
110.,  to  obtain 
execution 
against  a 
shareholder, 


OCIRE  FACIAS,  reciting  a  judgment  obti 
the  plaintiilB  against  the  Universal  Salva^ 
pany,  "then  and  still  being  a  company  co 
registered  under  and  by  virtue  of  and  pur 
an  act  of  Parliament"  &c.  (7  &  8  Vict.  c.  110.),  • 
then  or  now  or  at  any  time  being  a  compai 
porated  by  act  of  Parliament  or  charter,  or  a  < 
reciting  that       the  liability  of  the  members  of  which  was  or  is  r 

duo  dihgence 

had  been  used  by   virtue  of  any   letters   patent"  {b) ;    that, 

faction  from    "  "  due  diligence  has  been  used  by  the  plaintiffs  t 

Plea  ?rthat'  satisfaction  of  the  said  judgment  by  execution 

hUdnotl^n^  the  property  and  effects   of  the   company,  th 

cat^ii  ^^R^'  "^^  *"^  cannot  obtain  satisfaction  by  executior 

plication :  that  the  property  and  effects  of  the  company  or  otl 

had  been  used:  and   that  the   defendant   is  a   shareholder  of 

conclusion  to 

the  country. 

Demurrer,  assigning  as  causes  that  the  replication  should  have  shewn  how  dil 

used,  and  should  have  concluded  with  a  verification,  and  was  too  general. 

Held  that  the  replication  was  sufiBcicnt. 

Plea  2.  That  the  writ  was  sued  out  without  leave  of  the  Court.     Demurrer. 

Held  that  the  plea,  alleging  merely  an  irregularity  which  would  have  been  gn 
application  to  the  Court,  was  bad. 

Held,  also,  that  the  proceeding  by  sci  fa.  was  proper,  as  stat.  7  &  8  Vict.  c. 
impliedly  gives  that  remedy  to  a  judgment  creditor;  and  that  the  summai 
expressly  given  by  sect.  68,  was  in  addition  to,  and  not  substituted  for  the  former 


(a)  See,  as  to  a  motion  to  stay  proceedings  in  this  case,  Mttrs> 
]3  Q.  B   664. 

(b)  The  writ  as  originally  framed  did  not  negative  these  ex 
stat.  7  &  8  Vict.  c.  1 10.  $.  66.  On  demurrer  to  a  former  pi 
Ftbruary  IGth  1850,  before  Patleson,  Cokridye  and  Wightma 
oniijjsion  in  the  writ  wiis  relied  on  by  the  defendant ;  the  plainlil 
to  anxnd,  the  defendant  pleading  dc  novo. 
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company.   The  writ   commanded   the  sherifF  to   warn   Queen's  Bench, 

defendant  to  shew  cause  why  execution  should  not  issue 

^^t  him.  Marson 

Plea  1.  That  due  diligence  has  not  been  used  by  the        I'Und. 
P«ttntiflB  to  obtain  satisfaction  against  the  property  and 
^ftcts  of  the  said  company.    Verification. 

*^plication  to   this  plea.     That  due  diligence  was 

^'^  by  the  plaintifis  before  the  issuing  of  the  said  writ 

^  obtain  satisfaction  of  the  said  judgment  by  execution 

^8^0st  the  property  and  eflTects  of  the  said  company. 

^^Qclusion  to  the  country. 

^-^murrer  to  the  replication  to  plea  I,   shewing  as 

^•^Ses  that  it  concludes  to  the  country,  and  takes  issue 

"^    tKiatter  which  is  partly  of  record,  and  attempts  to 

*^e  the  existence  of  a  writ  of  execution  as  a  matter  to 

^    tried  by  a  jury;  and   that  it  ought  to  shew  what 

^8«nce  had  been  used  and  what  writ  had  been  issued. 

''binder. 

I^lea  2.  That  the  said  writ  of  sci.  fa.  was  sued  forth  and 

^*^^od  without  the  leave,  rule  or  order  of  the  Court 

Queen's  Bench  or  of  any  Judge  of  the  said  or  any 

ttk^r  Court.      Verification.      Demurrer   to   this  plea. 

"'^ioder. 


-GramweUy  for   the   plaintiffs.      The   second    plea    is 

^*^^.rly  bad.     [Lord  Campbell  C.  J.  referred  to  Bradley 

Warburg  (a).      Willes  for  the  defendant  admitted  that 

^    ^ould  not  support  the  second  plea.]     The  replicatiou 

^    plea  1  is  unexceptionable ;  the  real  fault  was  in  the 

l^^^a,  which  denies  an  allegation  in  the  writ,  and  ought 

^^^refore  to  have    concluded  to  the  country:   but  the 


(a)  11  M.  §•  IV.  Ab\ 
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plaintifis  were  not  bound  to  demur  specially :  they  hksm^  a 
right  to  tender  issue  if  they  pleased. 

The  real  question  therefore  arises  on  the  writ,  0b^^ 
is,  whether  a  creditor  of  a  company  registered  under  sO*^ 
7  &  8  Vict  c.  110.  has  a  remedy  by  sci.  fa.  agai^^ 
a  shareholder.  That  depends  on  the  construction  ^ 
sections  %Q  and  68.  By  sect.  %^y  "  Every  judgment  a^^ 
every  decree  or  order  which  shall  be  at  any  time"  "  o^^ 
tained  against  any  company  completely  registered  und^^ 
this  act,"  with  the  exceptions  negatived  by  the  prese^^ 
writ  (a),  "  shall  and  may  take  effect  and  be  enfoj 
and  execution  thereon  be  issued,  not  only  against  th* 
property  and  effects  of  such  company,  but  also,  if  du 
diligence  shall  have  been  used  to  obtain  satisfocdi 
of  such  judgment,  decree,  or  order,  by  execution  agains^^^ 
the  property  and  effects  of  such  company,  then  agains^^^ 
the  person,  property,  and  effects  of  any  shareholder  fo^^^* 
the  time  being,  or  any  former  shareholder  of  suc^CJ 
company,  in  his  natural  or  individual  capacity,  unt^  -^ 
such  judgment,  decree,  or  order  shall  be  fully  nntirrfirrl^  ■■  ^ 
with  provisoes  not  material  to  the  present  case.  Ha 
that  section  stood  alone,  it  could  not,  since  the 
under  stat  7  G.  4.  c.  46.  (J),  be  denied  that  scL 
would  be,  not  only  a  proper  proceeding,  but  the  onl^  J 
proceeding  by  which  the  plaintiffs  could  obtain  ex^ 
cution:  but  the  defendant  says  it  is  taken  away  h\j 
sect.  68,  which  enacts  that  "in  the  cases  provided  b^* 
this  act  for  execution  on  any  judgment,"  &c.  "  again; 
the  company  to  be  issued  against  the  person"  &c.  " 
any  shareholder  or  former  shareholder  of  such  coi 

(a)  Ante,  p.  344. 

(6)  ^ceBoaanquets.  Ratuford,  11  A.  4-^.520;  Rans/ord  w.  Bomsmquer^* 
n  A,6^E.  813,  2  Q.  B,  972 ;  Crots  v.  Law,  6  M.  ^  W.  217;  Whittadmr-jr 
V.  Law,  6  New  Ca,  345  ;   Harwood  v.  Law,  7  M  ^  W,  203. 
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P^oy*"  &c  **  such  execution  may  be  issued  by  leave  of  Queen's  Bench. 

^ke  Court  or  of  a  Judge  of  the  Court,  in  which  such  ' 

jodpnent,-  &c.  "shall  have  been  obtained,  upon  motion       Marson 

Of  summons  for  a  rule  to  shew  cause,  or  other  motion  or        Lund. 

^'^oions  consistent  with  the  practice  of  the  Court,  with- 

^t  any  suggestion  oP  (or)  "  scire  facias  in  that  behalf; 

^  that  it  shall  be  lawful  for  such  Court  or  Judge  to 

^e  absolute  or  discharge  such  rule,  or  allow  or  dismiss 

''^h  motion,  (as  the  case  may  be,)  and  to  direct  the  costs 

^  the  application  to  be  paid  by  either  party  or  to  make 

^ch  other  order  therein  as  to  such  Court  or  Judge  shall 

seem  fit:"  "Provided"   "that  no  such  motion  shall  be 

^'^Cynor  summons  granted,  for  the  purpose  of  chaining 

*^y  shareholder  or  former  shareholder,  until  ten  days' 

^^oe  thereof  shall  have   been  given   to   the   person 

*^^^ht  to  be  charged  thereby."    This  enactment  enables 

^^'^^ditor  to  get  execution  without  a  sci.  fa.,  but  it  does 

^^  prohibit  the  proceeding  by  sci.  fa.,  impliedly  given 

y   Sect  66.      And  the  two  modes  of  proceeding  may 

^"    coexist;  that  under  sect  68  when  the  Court  is 

^'sfied  that  the  case  is  one  which  ought  to  be  decided 

^^tuarily  and  finally  on  affidavits;   that  under  sect  66 

^^^  the  Court,  in  its  discretion,  thinks  that  the  dis- 

^^d  facts   ought   to   be  decided   by  a  jury,  or  that 

^    points  of  law  are  such  that  an  opportunity  ought 

*^^  given  to  take  them  into  a  Court  of  error. 


^^illesy  contrd.    It  makes  an  important  difference  in  the 

^itiou  of  shareholders,  if  they  are  liable  to  a  sci.  fa.  at 

^  discretion  of  the  creditor,  instead  of  being  amenable 

^    ^  cheaper  process,  only  to  be  issued  at  the  discretion 

^^  the  Court      The  whole  of  stat.   7  &  8  Vict  c.  110. 

^^^uld  be  taken  together.     Joint  stock  companies  under 
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Voimiu  xvi.    it  are  not  common  partnerships :  the  act  makes  tli€i" 

'___  corporations   for    many  purposes,   but  it  superadds  • 

Marbon      pereonal  liability  of  the   shareholders.     That  liabiJ>0^ 
Lund.        is  the  creature  of  the  statute,  and  the  statute  provi^^ 
the  manner  in  which  it  is  to  be  enforced.     The  p^^ 
visions  of  stat  7  G.  4.  c.  46.  were  diflerent    Ua^^^ 
that  act  a  power  was  given  to  issue  execution  agai^ 
shareholders,  who  were  not  parties  on  the  record,  and  ^ 
mode  was  pointed  out  in  which  it  was  to  issue.    It  ^f^ 
held  that  the  statute  by  implication  required  a  sci.    ^^ 
But  in  Stat.   7  &  8   Vict.  c.  110.  no  such   implicati'^^^ 
arises,  for  sect  68  expressly  gives  the  mode  in  whi-^^ 
execution  is  to  issue;  expressum  facit  cessare  tacito^^^ 
There   may  be  cases  in   which  great   injustice  woi^- 
be  done  to  the  shareholder  if  execution  issued  again^^^ 
him,  and  yet  he  could  not  plead  to  a  scL  fa.     HaS^^ 
V.  Mercliant  Traders^  Assurance  Company  {a)  was  SQcbi^ 
case ;  and  there  the  Court  refused  leave  to  issue  exec^^* 
tion.     [Lord  Campbell  C.  J.     Would  not  it  be  necessa^^ 
to   obtain   leave    to   issue  the  sci.   fa.,   and  might  n^^^ 
any  objection  of  that  sort  be  argued  then?]     If  sta^ 
7  &  8  Vict  c.  110.  gives  a  sci.  fa.  at  all,  it  gives  it  as 
a  matter  of  right ;  no  leave  is  required ;  and  no  notice 
need  be  given.   The  terms  of  sect  68,  by  which  execu- 
tion is  not  to  issue  without  ten  days*  notice,  and  without 
leave  of  the  Court,  are,  on  the  plaintifis'  construction, 
of  no  avail. 

Then  the  replication  to  the  first  plea  is  bad,  not 
so  much  because  it  concludes  to  the  country,  as  because 
it  does  not  shew  the  manner  in  which  execution  had 
been  issued.  It  takes  too  multifarious  an  issue.  The 
replication  is  faulty  in  the  same  way  as  that  in  Friar  v. 

(,a)   \3  Q.  B,  U60. 
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fi^(a),  which  was  held  bad  in  the  Exchequer  Chamber ;    Queen's  Bench. 

Grei/r.Friarib).  ^^^'- 

Mabson 
▼. 

Bramwell,  in  reply.    The  whole  question  is  whether        ^"''°- 

wet.  68  gives  a  cumulative   remedy,  or  is  restrictive 

^  takes  away  the  remedy  which  might  otherwise  be 

"iinjed  under  sect  66.     The  words  in  sect  68  are  per- 

"^'save.    It  would  have  been  strange  if  the  legislature 

"*!  not  merely  enabled  but  forced  the  Court  to  decide 

^^y,  on  motion,  questions  which  may  be  of  great  dif- 

"*^ty  and  importance.     In  Halket  v.  Merchant  Traders' 

^^^^ance  Company  (c)  it  is  assumed  that  the  shareholder 

^^d  not  have  pleaded  to  a  sci.  fa. ;  but  that  b  not  so. 

"the  shareholder  has  no  legal  defence,  the  Court  ought 

^^  to  refuse  leave :  if  he  has  a  legal  defence,  it  is  matter 

^  plea  to  a  scu  &. :  so  that  the  difference  is  only  as  to 

"*®  niode  in  which  it  shall  be  tried  whether  he  has  a 

"^^tice ;  not  as  to  what  shall  be  a  defence. 

^Td  Campbell  C.  J.    I  am  of  opinion  that  the  plain- 

Ufis  are  entitled  to  judgment.     The  first  question  is,  Is 

It  <^iiipetent  to  proceed  by  sci.  fa.  at  all   under  stat 

7  8c    8   y{ct^  c,  110.?     Now,  if  we   were   to  look  at 

sect.  66  alone,  there  could  be  no  doubt     That  section 

eU^ts  that  a  judgment  obtained  against  the  company 

to^y  be  enforced  and   execution   may  issue,  not    only 

ag^nst  the  effects  of  the  company,  "  but  also,  if  due 

dil^ncc  shall  have  been  used  to  obtain  satisfaction  of 

guch  judgment"  "  by  execution  against  the  property  and 

effects  of  such  company,"  then  against  the  shareholders. 

The  condition  is  imposed  for  the  benefit  of  the  share- 

(a)  15  Q.  B.  891.  (fc)  15  Q.  B,  901. 

(c)  13  Q.  B.  960. 
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Fohime  XV 1.    holders :  on  that  condition  being  fulfilled  by  the  judgment 
________  creditor,  he  has  a  remedy  against  the  shareholder  ;   and 

Marbon       there  can  be  no  doubt,  if  sect  66  stood  alone,   tiat 
LiTND.        remedy  would  impliedly  be  by  sci.  &.     Then,  is   the 
remedy  which  would  be  impliedly  giyen  by  sect     "" 
taken  away  by  sect  68,  and  a  summary  remedy  s^^ 
stituted?    It  seems  to  me  that  the  summary  rera^^y 
is  cumulative.    I  see  no  hardship  cast  on  shareholders  ^^ 
this  construction.     If  due  diligence  has  not  been  used 
obtain  satisfaction  firom  the  effects  of  the  company,  tfc^^^ 
may  be  pleaded,  and  will  be  a  good  answer  to  the  scL 
And,  if  there  is  any  other  legal  reason  why  the  sci. 
should  not  issue,  that  also  must  be  a  matter  of  plea. 

The  second  plea  alleges  only  matter  of  practice,  %x^^ 
cannot  be  pleaded.     As  to  the  replication  to  the  fi^^^ 
plea :  I  think  it  would  have  been  idle  to  conclude  th»-  -^ 
otherwise  than  to  the  country.     The  declaration  mak  ^^^ 
an  allegation,  the  plea  denies  it  with  a  verification ;  tC^^ 
replication  reasserts  it,  and  surely  it  was  high  time  to  ^^ 
to  the  country. 

Patteson  J.     Sect  ^^  gives  power  to  issue  execo- 
tion  against  shareholders  not    parties    to   the   original 
record.    If  that  section  had  stood  alone,  it  is  quite  dear 
that  it  would  have  been  necessary  to  sue  out  a  scL  fiu 
Sect  68  gives  another  mode  of  proceeding :  and  the 
whole  question  is  whether  the  remedy  given  by  sect  68 
is  added  to  or  substituted  for  that  which  would  be  given         ] 
by  sect  ^%  if  it  stood  alone.     Now  it  is  to  be  observed 
that  the  words  used  in  sect  68  are  permissive,  and  the 
section  does  not  take  away  the  other  remedy  in  terms. 
I  was  at  first  struck  by  the  proviso  requiring  notice,  as 
supporting  the  defendant's  construction :   but  really  that 
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Marson 

V. 

Lund. 


an  argument   the  other  way,  for   the   proviso  Queen's  Bench. 

2851. 
68  reqmres  ten  days'  notice  before  the  summary 

[ingy  but   there  is  no  such  proviso  in   sect  66 

the  right  against  the  shareholders ;  and  notice  is 

uisite  before'  proceeding  by  sci.  fa.,  to  which  the 

m  plead.    It  appears  to  me  therefore  that  section 

imulative,  not  restrictive. 

replication  is  quite  a  different  thing  from  the 

ion  in  Grey  v.  Friar  (a).     Non  infregit  conven- 

has  long  been  held  no  plea,  for  the  reasons  there 

But  in   the  present  case   the  plea  is  that  the 

3  did  not  use  due  diligence ;  that  is  an  allegation 

tter  of  fact  which  may  or  may  not  be  proved  by 

or  by   many  circumstances  or  few.     The  plea 

>  have  concluded  to  the  country ;  but  the  plaintiff 

t  bound  to  demur  specially  on  that  account,  and 

eply  by  tendering  issue. 


SBIDOE  J.  I  shall  add  nothing  on  the  special 
As  to  the  general  one :  the  true  mode  of 
ning  the  case  is  to  see  what  the  words  of  the 
fairly  mean.  If  sect.  66  stood  alone,  no  doubt 
should  be  the  proper  remedy ;  sect.  68  is  in  terms 
rmissive.  I  see  many  reasons  which  might  have 
d  it  expedient  that  the  legislature  should  give 
oamary  remedy  only  and  prohibit  all  others,  so 
lave  expence  and  delay.  Yet  there  might  be 
lasons  to  lead  them  to  do  the  contrary.  And 
itruing  a  statute  when  there  comes  to  be  a 
of  probabilities  as  to  what  the  legislature  in- 
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Volume  XVL    tended,  the   only  safe  rule   is   to   adhere   to  the 


1851. 


Marson 

▼. 
Lund. 


words  of  the  act  (a). 


Judgment  for  the  plaintiff  (()^C^ 


(a)  Only  three  Judges  were*pretent. 
{h)  Reported  by  C.  Blackburn,  Esq. 


Saturday^ 
January  26tb. 


The  wife  of  a 
seaman,  who 
had  no  settle- 
ment, became 
chargeable 
during  her 
husbfluad's  ab- 
sence on  one 
of  bis  ordinary 
voyages  to  Cat- 
cutta.     Held : 

That  the 
husband's  ab- 
sence, under 
these  circum- 
stances, was, 
for  the  pur- 
poses of  the 
wife's  remove- 
ability,  equiva- 
lent to  deser- 
tion, and  that 
an  order  for 
her  removal  to 
her  maiden 
settlement  was 
good. 

Although  he 
had  partially 
provided  for 
her  main- 
tenance during 
his  absence, 
and  returned  to 
her  at  the  end 
of  the  voyage, 
as  he  had  don 
parish. 


The  Queen  against  The  Inhabitants  of  St~  . 
Marylebone. 
(St.  Marylebone  against  St.  George). 

/^N  appeal  against  an  order  of  one  of  the  Metropolitan 
Police  Magistrates  for  the  removal  of  Arm  Sdl^^ 
and  her  legitimate  child  from  the  parish  of  St.  George^  ^ 
the  county  of  Middlesexy  to  the  parish  of  St.  Maryhbi^^s 
in  the  same  county,  the  Sessions  confirmed  the  oiA^f 
subject  to  the  opinion  of  this  Court  on  the  following  caSC' 
For  three  years  and  upwards  previous  to  the  apph" 
cation  for  the  order  of  removal,  the  pauper,  Ann  Selkrfy 
with  her  husband  WilUam  Sellersy  resided  in  the -parish 
of  St  George,     The  pauper's  husband  is  a  seaman,  and 
in  the  course  of  his  occupation  had  gone  several  voyages, 
at  the  termination  of  which  he  had  always  returned  to 
and  resided  with  his  wife.     In  the  month  of  September 
1848  he  engaged  himself  in  his  ordinary  occupation  as  a 
sailor  for  a  voyage  to  Calcutta  and  back,  in  the  merchant 
ship  the  Queen,  and  immediately  afterwards,  in  or  about 
the  same  month  of  September^  he  proceeded  on  his  voyage. 
Previous  to  his  so  sailing  he  made  an  arrangement  with 
the  owners  of  the  ship,  whereby  they  were  to  pay  to  his 

fonc  after  previous  voyages,  resuming  his  residence  with  her  in  the  remoring 
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ife  (with  whom  the  said  child  of  the  said  Ann  Sellers  Quten't  Bneh. 

^d  her  husband  remained  for  maintenance  and  care),  L_ 

orii^  his  voyage,  the  sum  of  1/.  5s.  per  month,  being  a    '^^®  Queen 

^icty  of  his  pay,  and  which  sum  was  duly  received  by    Io^*^*nt»  ©^ 

^(rom  time  to  time.    fF.  Sellers  is  a  native  of  Scotlandy  Maryleboke. 

md  has  never  done  any  act  whereby  to  gain  or  acquire 

^  legal   settlement  in  Enghmd.     Ann    Sellers  having 

**coine  chargeable  with    her   child   to   the   parish   of 

^  Gtorgey  and   her   husband  not  having  returned  to 

^^hndy  an  order  was  made  on  the  20th  April  1849 

^^  the  removal  of  herself  and  child  to  the  parish  of 

^  Marylebone  as  the  place  of  her  maiden  settlement ; 

*®  having  previous  to  her  marriage  acquired   a  set- 

'fe«»ent  there  &c.    After  the  order  was  made,  namely, 

*oot  the  20th  June  1849,  the  said  ship  arrived  in  Lon- 

^i  and  the  pauper's  husband,  having  completed  his 

'^^ytge,  immediately  returned   to  where   his  wife   and 

^"d  were  living,  in  the  said  parish  of  St,  George^  and 

^tinoed   to   reside   there  with  them   for   about    two 

^^^ths,  at  the  expiration  of  which  time  the  ship  again 

^Icd  for  Calcutta  and  back,  and  the  pauper's  husband 

s^led  on  board  her  as  before,  having  first  made  similar 

firr^ngements  for  the  payment  of  part  of  his  wages  to 

his  wife  whilst  he  was  on  his  voyage ;  and  the  sum  of 

IL  5s.  was  duly  paid  her. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  pauper,  Ann  Sellers^  was,  at  the  date  of  the  said 
order,  removeable  to  her  maiden  settlement,  the  order 
>f  Sessions  was  to  be  affirmed,  otherwise  to  be  quashed. 

Pashleg  appeared  in  support  of  the  order  of  Sessions  ; 
»ut  the  Court  called  on 

VOL.   XVI.   N.   8.  2   a 
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yohauxyr.       Huddleston,  contra.    The  order  of  removal  is 

1  f)^  1 

The  husband  was  absent  on  his  ordinary  business; 


The  Queen     ^aggg  contributed  to  his  wife's  support ;  and  there 

^***^^^  °^   ^  c'^^  animus  revertendi  on  his  part.     He  was,  tl 

Maeylebone.  fore,  constructively  resident  with  her ;  Regina  v.  T 

nestone  (a) ;  and  she  could  not  legally  be  separated  i 

him   by  an   order  removing  her  to  the  place  of 

maiden  settlement.     If  she  was  removeable  under  t 

circumstances,  she  would,  on  principle,  be  also  rem 

able  during  his  absence  on  business  for  a  single  • 

If  he  had  deserted  her,  or  a  permanent  sepaiation 

been  agreed  upon,  the  order  might  be  good.     Sa 

St,  Botolp/i's  (i),  overruling  Rex  v.  Norton  (c),  will 

relied  upon  in  support  of  the  order.     But  neither  t 

case  nor  the  cases  on  which  it  was  founded  apply  wb 

the   husband  is  constructively  resident  with  bis  w 

[Fatfeson  J.     In  Rex  v.  Heaton  Norris,  cited  bj'Bt 

let/  J.  in  Rex  v.  Cottingham  (d),  a  "  Cliebea  pension 

bom   in   Scotlandy  left  his  wife  and  family  at  Hea 

Norris   whilst  he  came  to   do  town   duty,  and  in 

absence  the  wife  and  family  were  removed  to  the  wi 

maiden  settlement."    The  point  that  she  was  not 

moveable  at  all,  certainly,  was  not  made  there ;  nor  coi 

it  have  been  made ;  for  it  is  stated  that  the  only  quest) 

put  was,  whether  the  removal  ought  to  have  been 

Scotland.]     The  decision  in  Rex  v.  Cottingham  (e)  tui 

upon  the  husband's  desertion.     In  Rex  v.  Stogumber\ 

it  was  held  that  the  wife  was  not  removeable  during  t 

husband  s  imprisonment  in  the  parish  where  she  v 

(a)  12  Q.  B.  157.  (6)  Bur,  Sett,  Ca,  367. 

(c)  Bur.  Sitt.  Ca.  122.  (d)  7  B.  Sf  a615.  619. 

(0  1  B.^C.  615.  (g)  9A.^E,  e22. 
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reading.    This  order  of  removal  would  be  conclusive   Queen*8  Bench. 


1851. 


as  to  the  place  of  the   husband's  settlement ;  Bex  v. 

fflwiwrtA  (a\   Rex   v.    Woadchester  (*).     [Patteson   J.  The  Queen 

The  same  objection  was  noticed   in  Rex  y,    CotHng^  Inhabitanti  of 

fctt»(c)and  in  Regina  v.  All  Saints  Derby  (rf).]  Mabylebone. 


Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
^irfer  b  perfectly  valid.  We  must  look  to  the  state  of 
Aings  in  April  1849,  when  the  order  was  made.  The 
^  was  then  inhabiting  the  parish  which  has  obtained 
4e  order,  and  became  chargeable  there.  She  was  then 
prima  facie  removeable.  What  is  the  objection  ?  That 
^  husband  was  living,  and  that  in  the  previous  Sep- 
*^*fcr  he  had  left  her  for  the  purpose  of  going  to 
'^fcttttfl  in  the  course  of  his  ordinary  vocation  as  a 
*wjan;  that  there  was  a  clear  animus  revertendi  on 
"*part;  and  that,  consequently,  he  was  still  construc- 
^^ly  resident  with  his  wife.  He  had  not,  however, 
P^vided  suflScient  maintenance  for  his  wife  and  child, 
^oder  these  circumstances  they  became  chargeable, 
'^t  was  to  be  done  with  them?  She  might  be  re- 
eved to  his  place  of  settlement  if  he  had  one.  He  had 
^^e.  The  wife  had  a  maiden  settlement.  It  is  said  that 
^^  Settlement  is  suspended  during  coverture  unless  the 
"•^hand  has  deserted  her,  and  that  there  is  no  evidence 
^^  of  such  desertion.  In  case  of  such  desertion  she 
^"Rut  unquestionably  be  removed  to  the  place  of  her 
'^den  settlement ;  and  I  think  that  the  fact  of  the  hus- 
^^  having  gone  to  a  distant  quarter  of  the  globe  and 
^^g  left  his  wife  chargeable  to  the  parish  is  equiva- 
"^^  to  desertion  for  the  purpose  of  the  present  question. 

^*^    Cold.  42.  (6)  Bur.  Sett.  Cfl.  191. 

^^  ^  7  5.  ^f  C.  616.  (rf)  November  I4th.  1849.     Ante,  vol.  14. 

2  A  2 
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FoiMtne  XV L    Thcrc  is  DO  hardship  in  thus  removing  his  wife.     VVbc 

! he  returns  to  this  country  he  will  find  her  in  the  parish 

The  Queen  ^1^;^.^  ghc  has  been  removed ;  and  he  may  live  with  \h 
InbaWunte  of  cither  in  that  parish  or  in  any  other.  We  are  not  to  lo* 
M.\ttYLtiioNE.  to  the  general  law  of  domicile  (a)  on  a  question  of  ll 
sort,  but  to  the  law  specially  ordained  for  the  relief  ai 
removal  of  chai^able  paupers.  For  the  purposes 
the  Poor  Law  the  husband  was  not  in  this  count! 
and  had  deserted  his  wife.  I  do  not,  therefore,  re: 
to  the  authorities  respecting  domicile,  for  they  arc  c 
applicable. 

Patteson  J.  I  am  of  the  same  opinion.  The  vklm 
question  is  whether  the  circumstances  under  which  ' 
husband  had  left  his  wife  were  not  equivalent  to  * 
scrtion  for  the  purposes  of  this  order.  It  is  a  mistake 
sup{)ose  that  the  order  will  be  conclusive  as  to  the  pi 
of  the  husband's  settlement;  it  will  be  prima  facie  c 
dcnce  of  it,  and  no  more.  In  Rex  v.  Cottingharrx 
Bayley  J,  deals  thus  with  the  same  objection:  ** 
mischief  will  result  from  this  decision,  for  during 
absence  of  the  husband  the  family  will  lie  maintained 
the  parish  which  is  bound  to  maintain  them,  and  uf 
his  return  that  parish  may  pass  him  and  his  family 
Irelandr 

CoLERiDQB  J.  If  the  husband  had  any  setdemec 
his  wife  might  be  removed  to  the  place  of  that  8cttl< 
nient;  for  he  was  chargeable  to  that  place  by  leaving  W 
wife  chargeable.     He,  however,  had  no  settlement,  an 

(a)  Iluddleston  bad  proposed  to  shew  that  the  husband^s  domicile  v' 
ill  this  country. 

(6)  7  Ji.  &  a  615. 
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was  a  native  of  Scotland,  If  (ti  -. 
to  S^afhftf!  without  thehusbrit, 
re  m  a  v  cd  to  Srotland.  She  ccl'.:  :  • 
nor  is  tlicre  any  oilier  place  * 
removed  in  his  right;  ami  I  r. 
order  for  her  removal  to  the  j.s? 
ment   is  good. 


I,  en* 8  B  nch. 

•he  Ql'Kl.N 

V. 

I.OUDS 

of  the 
■|Ii:a>iky. 

Queen 
!  )o\vaper's 
Annuity. 


^Vic.nTMVN  J.  concurrc?!. 

Oniir    - 

(a)  Uoportcdbv£  _\ 


"^'^^^   1>EKX  (ujuin6t  the-  L  . 

THE  Tk^. 


Ex 


Parte  IIkxuy  LordBRo*.;. 
trustee  of  her  late  Ma'-.v 


XX^ORTLEY,  in  Mitt,.., 
of  Lord  Brougham^  -^ 


c.  1  !* ,  prant'^r!  to  lr««toc«  fr.r 


^4 

nw-^^^'^^'-iKcmi  the  decease  of  his  Mr-- 

ttiaJ  •'  '  payable  f»ut  of  the  roiisoli<la»J^ . 

^,^;)^  to  ^.ay  the  31  it  March,  3()th  Jav 

y..'  *'''!i>,  \\w  tim  juivment  thereof :  ^ 

'*^^n  iifti-r  the  ilereasc  of  hi's  BU^ 

^  *^i>  Majistv  died  on  iOth  Jumt  \i; 

\^^'^^n^  of  -i.O.*  >0()/.    This  payroeR. ». 

^u»  a-ivisj-d  that  the  entire  sum  wis 

Tile  r|nartcrlv  pavments  were  lu. 

'^Uind   Dtumhtr  iJ>49.     Her  tr.,* 

mjmtTjt  wbicb  *Tould  have  I 

Od  triTc  nisi  for  a  mftnoAmm  | 


.c  a 

^Tced 

Jt  their 

.ttrnan  Js. 
,c  1837  was 
ijord  CamplnH 
e  i^n.    This 
i>tir  fnmted. 
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refunding  of 
what  on  that 
supposition 
would  have 
been  the  over- 
payment on 
30tb/M}ie  1837 
a  condition  to 
the  issuing 
of  the  writ ; 
there  bcmg 
no  equity 
to  require 
Her  Majesty's 
representatives 
to  restore  a  sum 
received  under 
the  bona  fide 
belief  that  it 
was  her  own. 

But,  Held 
that  the  an- 
nuity was  not 
apportionable. 

Kule  dis- 
charged. 

Quttre, 
Whether  the 
Attorney  Ge- 
neral, shewing 
cause  against 
the  above  rule 
for  a  manda- 
musy  had  a 
right  of  reply. 


Q.  B.   HILARY  TERM. 

late  Majesty  Queen  Adelaide,  obtained  a  ] 
mandamus  to  the  Lords  of  the  Treasury 
warrant  (pursuant  to  stat  4  &  5  fl^  4.  e. 
the  payment  of  so  much  of  an  annuity 
granted  to  the  trustees  of  Queen  Adelaide 
on  the  consolidated  fund  by  stat.  1  &  2 
s,  I.,  B3  was  due  subsequently  to  30th  Se 
The  material  facts  were  as  follows. 

King   William  the  fourth  by  indcntup 
Lord   Brougham  and   others,  as  trustees 
Queen  Dowager,  Queen  Adelaide,  an  annuit 
which  was   expressed  to   be   in   lieu   of 
grant  was   made  in  pursuance  of  stat.  1 
c.   IL,  and  followed  the  precise  words  of 
annuity  was  expressed  to  "  commence  ar 
immediately  from  and  after  the  decease  of 
and   continue   from   thenceforth    for    and 
natural  life  of  Her  Majesty,"  to  be  "  paid 
out  of  the  consolidated  fund  ^^at  the  fc 
days  of  payment  in  the  year,  that  is  to  sa 
30th  June,  30th  September,  Slst December 
equal  portions,  the  first  payment  then 
at  such  of  the  said  days  as  shall  first  a 
after  the  decease  of  his  Majesty,  in  case 
Queen  should  survive  him."     The  ind 
tained  a  grant  of  Marlborough  House,  i 
ship  of  Bushy  Park,  during  the  life  o 
an  interest  therein  to  her  executors 
her  decease,  in  pursuance  of  the  \ 
sect.  3.    of  the  statute.      King    W 
20th    of  June   1837.      On    the    3 
the    trustees  of  the    Queen    Dowj 
quarter's  payment,  of  25,000/.     Th 
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ander  the  advice  of  the  then  law  officers  of  the  Crown,  Queen's  B.nch, 
of  i^hich  her  Majesty  was  informed.  The  trustees  ^^^^' 
received  the  same  sum  on  each  quarter  day  up  to  and 
on  the  30th  September  1849.  On  the  2d  of  December 
m  that  year  the  Queen  Dowager  died.  Lord  Brougham^ 
Hs  surviving  trustee,  applied  for  a  proportional  part  of 
the  quarterly  sum  of  25,000/.  which  would  have  become 
payable  on  the  31st  December  1849  had  she  survived 
«o  long.    The  claim  was  disputed. 
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Sir  JbAn  Romillyy  Attorney  General,  on  this  day  (a), 

Baidthat,  if  the  Court  thought  that  the  trustees  had  the 

'^bt  to  this  money,  no  objection  would  be  made  on  the 

Pwt  of  the  Crown  to  the  form  of  the  remedy  by  man- 

^mus.    [Lord  Campbell  C.  J.     This  Court  would  not 

^^tend  the  writ  of  mandamus  to  a  case  to  which  it  was 

^ot  applicable,  merely  because  the  objection  was  waived. 

^ot  \ve  think  that  if  the   claim   be   founded   in    law 

''^damus  is  the  proper  remedy.     We  think  also  that 

^  J'ule  should  be  made  absolute  without  argument. 

^     fquestion   is    of  sufficient   doubt   and   importance 

'^^Ice  it  fit  that  it  should  be  raised  on  the  record, 

^P^i^lly  as  there  are  circumstances  rendering  it  desirable 

^liere  should  be  an  appeal  from  the  decision  of  this 

'^^^^    as  at  present  constituted  (/>).] 

*^^  a  desire  was  expressed  on  both  sides  to  have  a 
prese  -^:^  ^  decision  of  this  Court,  which  the  counsel  agreed 
8houl.<j  ^  fljj^l  whichever  way  it  was  given :  and  at  their 

{a)    ^^fore  Ix)rd  Campbell  C.  J.,  Patteion,  Coleridge  and  Wightman  Js. 

{y)    A^hen  the  payment  of  the  full  quarter  on  the  30th  June  1 837  was 

j^JSfi*  ^fter  consulting  the  then  law  officers  of  the  Crown,  Lord  Camplitl 

^^  Attorney  General,  and  as  such  had  joined  in  the  advice  given.     This 

z^^'^^tMnco  was  mentioned  at  the  time  when  the  rule  nisi  was  granted. 
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request)  and 
proceeded. 


by  consent  of  the  Court,  the   argumei 


Sir  J^.  Eomilly,  Attorney  General,  Sir  A,  J.  E,  Cochbur 
Solicitor  General,  M,  D.  Hill  and  IVelshy  shewed  cause 

Meretoetlier  Scrjl.,  Sir  F.  Thesiger^  Peacock^  Joh 
Henderson  and  Seare  supported  the  rule. 

The  Attorney  General^  as  representing  the  Crowi 
claimed  a  right  to  be  heard  in  reply.  This  right  ws 
disputed ;  and  reference  was  made  to  Regina  v.  Arcltbishc 
of  Canterbury  (a).  The  Attorney  General  suggested  thi 
his  reply  in  this  case  should  be  by  consent,  on  conditic 
that  it  should  be  considered  neither  an  exercise  of  tl 
right  on  the  part  of  the  Crown,  nor  an  acknowledgmei 
on  his  part  as  Attorney  General  that  such  a  right  di 
not  exist;  so  that  the  proceeding  should  not  be  a  pn 
cedent  either  way.  On  this  understanding  he  was  heai 
in  reply. 

The  arguments  used  sufficiently  appear  from  tl 
judgment  of  the  Court.  Both  sides  agreed  that  evei 
authority  bearing  on  the  question  of  apportionment  wi 
collected  in  Jarman's  Bythewoody  vol  4.  (3d  ed.)  p.  33J 
and  in  the  note  to  Ex  parte  Smyth  (J). 

Cur,  adv.  vulL 

Lord  Campbell  C.  J.,  in  the  ensuing  vacation  {Fe 
ruary  1st),  deUvered  the  judgment  of  the  Court, 
The  claim  here  being  for  the  arrears  of  an  annui 


(a)  11  Q.  j5.  660,  note  (rf). 


(6)  1  Swanst.  337. 
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granted  under  an  act  of  Parliament  and  charged  upon   Queen*9  Bench, 
the  consolidated  fund,  we  think  that  the  application  for  . 
a  maodamus  is  regular.    The  right,  if  it  exists,  is  a  legal  < 
right  ;  and  there  is  no  efficient  remedy  without  the  aid 
of    thkia  prerogative  writ;  stat  4  &  5  fl^.  4.  c.  15.  s.  13. 
has    enacted  that  the  payment  of  such  an  annuity  can 
only     he  obtained  by  the  warrant  of  the  Lords  of  the 
Treasury ;  and  the  duty  of  granting  the  warrant,  where 
tlie  j>ayment  is  due,  is  imposed  upon  them. 

Riat  it  has  been  contended  that,  even  if  we  should  be 

of    opinion  that   the  sum  claimed  is  legally  due,  the 

annixity  accruing  de  die  in  diem,  and  therefore  being 

apportionable,  we  ought  in  the  exercise  of  our  discretion 

to  MTithhold  the  mandamus,  by  reason  of  the  full  quarter's 

annuity  paid  to  her  late  Majesty  on  the  30th  June  1837. 

We    should  not  think  that  payment  an  answer  to  the 

application ;  for  it  was  made  as  of  right  in  discharge  of 

*  wbt  then  due  and  payable,  after  a  dispute  as  to  whe- 

^'^   ia  point  of  law  it  could  be  justly  claimed.     An 

^^ation  being  communicated  to  her  late  Majesty  that 

®  Government  made  the  payment  to  her  after  obtain- 

^  the  opinion  of  the  legal  advisers  of  the  Crown  that 

strictly  entitled  to  it,  she  was  fully  justified  in 


she 


^  '^K    out   the  money   in  works  of  piety,  or  in  any 

^^r  she  thought  fit :  and  it  could  not  afterwards  be 

^^^red  back  from  her  or  set  off  against  a  subsequent 

*  ^^^riy  portion  of  the  annuity,  even  if  the  payment 

l>cen  made  under  a  mistake  of  law.     It  has  been 

^    ^d  by  the  Attorney  General  that  a  suitor  in- 

^^8  a  discretionary  interference  of  the  Court  in  his 

^^i:*  must  do  justice  before  he  asks  justice :  but  we  are 

^    opinion  that  it  would  be  injustice  to  require  that  a 

^^^  of  money  so  paid  and  spent  should  be  afterwards 
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refunded  or  brought  into  account.  Skyring  v.  Green" 
wood  {a)  and  a  variety  of  other  cases  have  been  decided 
upon  the  principle  which  guides  us  in  disposing  of  this 
objection.  The  fate  of  the  rule  therefore  depends  upon 
the  question  whether  the  annuity  be  apportionable ;  and, 
if  it  be  apportionable,  the  mandamus  must  issue. 

After  an  attentive  examination  of  all  the  authorities 
cited,  we  are  of  opinion  that  the  annuity  is  not  appor- 
tionable. Were  it  an  annuity  granted  in  similar  terms 
between  subject  and  subject,  we  conceive  there  can  be  no 
doubt  upon  the  subject  The  rule  is  thus  laid  down  in 
the  preamble  to  stat.  4  &  5  W.  A:,  c.  22  (4).  «  By  law, 
rents,  annuities,  and  other  payments  due  at  fixed  and 
stated  periods  are  not  apportionable  (unless  express  pro- 
vision be  made  for  the  purpose)."  We  are  not  absolutely 
bound  by  this  recital ;  but  it  is  very  strong  evidence  oi 
what  the  law  is ;  and  the  burden  of  proving  that  the 
legislature  has  fallen  into  a  mistake  is  cast  upon  those 
who  say  so :  but  the  rule  thus  laid  down,  instead  of  being 
liable  to  the  imputation  of  error,  is  fortified  by  a  long 
series  of  decisions  from  very  ancient  to  very  recent 
times.  The  only  contrary  authorities  that  have  been 
produced  are  those  respecting  annuities  for  the  main- 
tenance of  infants,  and  of  married  women  living  apart 
from  their  husbands :  these  are  treated  in  the  books  as 
exceptions  to  the  rule,  and  will  be  found  to  rest,  not  on 
legal  right,  but  upon  the  power  sometimes  assumed  bj 
a  Court  of  equity  to  correct  the  rigour  of  the  common 
law.  One  of  the  cases  respecting  an  annuity  to  a  married 
woman  for  her  separate  maintenance  was  decided  in  8 


(a)  4^.*  C.  281. 

(6)  "  To  amend  an  act**  (II  G,  2.  c.  19.)  "  respecting  the  apportion- 
ment of  rents,  annuities,  and  other  periodical  payments.*' 
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Coixrt  of  law,  but  not  in  an  action  of  covenant  for  noti" 

pay  laient  of  the  annuity.     In  Howell  v.  Hanforth  (a)  the 

aniiuity  had  been  secured  by  a  bond  under  a  penalty 

^^y^  ic2h  had  been  forfeited     De  Grey  C.  J.  there  said : 

^  ^h^  annuitant  may  sue  the  bond  and  levy  the  penalty, 

8til3j^ct  to   the  equitable   interposition  of  the  Court" 

**  -A.:«ad  though  rents  and  common  annuities  are  not  ap- 

P^^**t.ionable,  either  by  law  or  equity,  yet  in  equity  the 

°^^»«atenance  of  infants  is  always  apportioned  up  to  the 

^^y    of  their  deaths,"  &c.     "  This  case  depends  on  similar 

P^**^ciples;  the  annuity  being  for  a  separate  mainte- 

^^'^c^e  to  a  feme  covert"    Therefore  leave  was  given  to 

*^*^^    out  execution  for  the  proportional  arrears  of  the 

*^^^^^ity  between  the  last  quarter  day  to  which  it  had 

^^^"ti  paid  and  the  death  of  the  annuitant     The  two 

^^^-■.itable  exceptions,  as  to  infants  and  married  women 

**^*^^g  separate  from  their  husbands,  instead  of  establishing 

^   ^'^Jale  that  annuities  granted  for  maintenance  are  legally 

^¥^I>ortionable,  confirm  the  contrary  rule;  this  rule  in- 

**^^^^  is  quite  familiar  to  every  branch  of  the  profession : 

^^^^i    upon   such  a  grant  between  subject  and  subject 

^*^^**«  certainly  would  have  been  no  apportionment  either 

^^   t.fce  first  quarter  or  the  last. 

^^e  have  now  only  to  consider  whether  there  be  any- 

^^8  peculiar  in  the  grant  of  this  annuity  between  these 

^^J^al    personages.     By   stat    56    G,  3.  c.   24.,  under 

*^t  a  similar  annuity  was  granted  to  Prince  Leopold 

\  o^-  liing  oi  Belgium)  on  the  demise  of  her  Royal  High- 

^^  ttie  Princess  Charlotte,  it  is  expressly  provided  (s,  2.) 

^^  first  payment  thereof  to  be  made  on  the  first  quar- 

^^^  y  ^ay  of  payment  next  after  the  decease  of  Her  said 

J^'^yal  Highness,  of  such  proportion  of  such  quarterly 
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(a)  2  r.  Black.  843.  1016. 


364 


Q.   B.    HILARY   TERM. 


Volum»  XVL 
1851. 

Tbe  QiTEEN 

V. 

Lords 

of  the 

Teeasury. 

Queen 
Do  wafer's 
Annuity. 


payment  as  shall  Lave  accrued  between  the  day  of  such 
decease  and  such  quarter  day."  There  the  annuity  is 
expressly  made  apportionable  ;  but  here  the  counsel  for 
the  representatives  of  llcr  Majesty  Queen  Adelaide  are 
obliged  to  •resort  to  what  they  say  is  impliedly  the 
meaning  of  the  legislature^  from  the  object  which  was 
in  view — "  that  a  good,  certain,  and  competent  revenue 
should  be  settled  for  supporting  the  honour  and  dignity 
of  Her  Majesty" — ,  and  they  suggest  one  state  of  facts 
upon  which,  if  the  annuity  may  not  be  apportioned, 
the  Queen  might  have  survived  his  Majesty  nearly  a 
quarter  of  a  year  and  yet  never  have  been  entitled 
to  any  allowance  as  Dowager ;  for  he  might  have  died 
the  day  after  quarter  day,  and  she  might  have  died  the 
day  before  the  next  quarter  day.  This  shews  that  it 
might  have  been  more  prudent  to  have  expressed  that 
the  annuity  should  be  apportionable,  but  does  not  vary 
the  eflTect  of  the  language  actually  employed.  The 
same  risk  would  be  run  by  a  private  jointress;  yet 
that  would  not  alter  the  construction  of  the  grant. 
Where  there  is  no  apportionment  more  is  left  to  chance ; 
but,  the  chances  being  calculated,  the  advantages  are 
as  great  to  the  grantee  without  as  with  apportion- 
ment. In  the  event  that  has  happened,  although  we 
should  refuse  this  mandamus.  Her  Majesty  will  have 
received  her  annuity  nineteen  days  more  than  if  an 
apportionment  had  been  introduced  after  the  precedent 
of  Prince  Leopold's.  It  cannot  be  gravely  contended 
that  there  should  be  an  apportionment  in  the  last  quarter 
and  not  in  the  first ;  for  the  apportionment  must  rest 
upon  the  supposition  that  the  annuity  was  meant  to 
become  due,  like  interest  on  a  mortgage,  de  die  in  diem; 
and  upon  that  supposition  the  annuity  could  not  begin 
to  run  till  after  the  demise  of  King  IViUianu     But,  the 
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onnuitj  being  made  payable  on  the  four  quarter  days  by 
even  and  equal  portions^  "  the  first  payment  thereof  to 
l)e  made  at  such  of  the  said  days  as  shall  first  and  next 
liappen  after  the  decease  of  His  Majesty,"  without  any 
"^ords  of  qualification,  there  can  be  no  doubt  that  the 
sum  of  25,000JL  became  due  and  payable  to  Her  Majesty 
on  the  30th  of  Juney  the   first  quarter  day  after  His 
J^J€!8ty*8  decease.    For  the  same  reason  there  could  be 
Slothing  claimed  aft^r  the  30th  September  1849,  as  her 
Jltfajesty  died  before  the  31st  of  December  following.   No 
clemand  could  be  made  at  the  Treasury  on  the  2d  of 
-December,  the  day  of  her  death  ;  for  that  is  not  a  day  of 
payment  named  in  the  act,  and,  when  the  31st  of  De- 
cember came  round,  her  representatives  could  not  demand 
^5,000i,  as  the  annuity  was  only  for  her  life.    Nor  could 
^hcy  claim   a  fractional 'part  of  the  quarter's  annuity, 
^s    it  was   to  be  paid  by  "even  and  equal  portions.** 
-f^orliament  undoubtedly  meant  to  "make  such  a  pro- 
'^ision''  as  should  be  "adequate  to  the  maintenance  of 
Jler  Majesty's  Royal  dignity ;"  but  Parliament  must  be 
^'Jpposed  to  know  the  legal  meaning  of  the  language  it 
^Oiploys,  and  to  have  supposed   that  in  this  way  the 
^^V>ject  was  gained  as  effectually  as  if  the  annuity  had 
l>oen  made  to  accrue  daily  from  the  death  of  the  King 
^o  the  death  of  the  Queen. 

Much  stress  was  laid  upon  the  words  of  the  act  "  and 

Continue  ft'om  thenceforth  for  and  during  the  natural 

Ufc  of  Her  Majesty,"  but  the  same  or  similar  words 

Occur  in  all  grants  of  annuity  for  life,  which,  if  made 

payable  at  fixed  times,  do  not  admit  of  apportionment. 

An  argument  was  drawn,  by  some  of  the  counsel  for 

the  rule,  from  the  third  section  of  the  act  which  settles 

ujK)U  Her  Majesty  Marlborouyh  House  and  Bushy  Park 
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beyond  her  own  life  ;  which  is  supposed  to  raise  an  in- 
ference that  a  pecuniary  provision  roust  have  been  in- 
tended to  meet  this  surviving  expence.  But,  upon  their 
own  construction  of  the  act,  there  would  have  been  no 
such  provision  had  she  died  on  quarter  day  ;  and  their 
argument  would  prove  too  much;  for  an  estate  or  interest 
is  given  in  those  houses  to  her  executors  "to  continue 
for  one  whole  year  from  thence  next  ensuing."  The 
object  evidently  was  to  confer  a  boon^  not  a  burthen,  by 
allowing  twelve  months  for  the  disposal  of  her  effects  in 
the  place  where  they  should  happen  to  be  at  the  time  oS 
her  decease. 

Then  recourse  is  had  to  the  language  of  the  grant, 
by  which  it  is  said  to  be  "in  lieu  of  dower."  But 
the  effect  of  the  grant  must  depend  upon  the  power 
contained  in  the  act  of  Parliament ;  and,  further,  an 
annuity  granted  in  the  same  way  to  a  jointress  in  bar  of 
dower  does  not  admit  of  apportionment 

Finally,  reliance  is  placed  on  the  exalted  rank  of  Her 
Majesty.  We  are  at  a  loss  to  know  how  this  should 
influence  the  construction  of  the  language  by  which  pro- 
vision is  made  for  her :  we  might  as  well  be  told  of  her 
exemplary  virtues  while  living,  and  of  her  saintlike  death, 
which  will  ever  make  her  memory  cherished  with  affec- 
tion and  reverence  by  the  English  nation :  these  we  are 
most  ready  to  acknowledge ;  but  we  sit  here  merely  as 
Judges  to  interpret  an  act  of  Parliament:  and  according 
to  the  just  interpretation  of  this  act  of  Parliament  we 
are  all  clearly  of  opinion  that  in  the  event  which  has 
happened  no  arrears  of  the  annuity  can  be  claimed  sub- 
sequently to  the  30th  of  September  1849. 

Under  the  peculiar  circumstances  of  this  case,  we  were 
willing  to  have  allowed  the  mandamus  to  issue,  so  that 
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there  might  have  been  a  more  solemn  argument  after 
the  inetmrn,  and^  the  question  being  put  upon  the  record^ 
it  ixmight  have  been  carried  to  the  House  of  Lords :  but, 
both  parties  having  declared  that  the  j  should  be  contented 
^ith  oar  opinion  now,  we  have  only  to  say  that  the  rule 
f^T-  the  mandamus  must  be  discharged. 

•  Rule  discharged  (a). 


QuetH*8  Bench. 
1851. 

The  Queen 

V. 

LOEOS 

of  the 
Treasury. 

Queen 
Dowa^er*8 
Anntut/. 


(a)  Reported  by  C.  Blackburn,  Esq. 


The  Queen  against  Mallinson. 


Tuesday, 
January  28tfa. 


A  HTICLES  of   the  peace   were  exhibited  in  this  When  arti- 

Lourt,    in   last    Michaelmas  term,   on    behalf   ot  peace  have 

^^^^^^as  Gray  against  John  MalUnson.      Both   parties  an^attachment 

resided  at  Huddersfield  in  the  West  Riding  of  York-  '^^^it'' 

thire,  bringing  in 

the  defendant 
The  articles  purported  to  be  exhibited  "  through  fear  ^^.^"^  sureties, 

of  receiving  some  great  bodily  harm."     They   slated  not  entertain 

,       ,  ^  an  application 

tmf,  m  1850,  Gray  was  a  woollen  spinner  at  Glasgow,  to  discharge 
and  in  the  habit  of  executing  commissions  in  the  trade  ;  and  to  award 

and  Mallinson  \vsL3  a  woollen  cloth  merchant  at  Hudders-  ^xit,  2i  /a.  I. 
Jield.     That    Gray,   on    the    suggestion    of  Mallinsoii,  li,^'^;oundZ 

agreed  to  give  up  his  business  at  GlasgoWy  and  form  ^l^f^^  ^o^^e 

article?,  though 

notice  of  such 

application  has  been  given  to  the  prosecutor. 

It  is  8u£Bcient  ground  for  articles  of  the  peace  that  the  complainant  has  been  accustomed 

to  go  to  a  particular  place,  rightfully  as  he  alleges,  for  the  transaction  of  business,  and  has 

been  threatened  with  violence  if  he  goes  there  again. 

Affidavits  are  not  admissible  in  contradiction  to  articles  of  the  peace  ;  nor  for  the  purpose  of 
supplying  farts  said  to  have  been  suppressed  by  the  complainant ;  as  the  contents  of  a  corre- 
spondence  alluded  to  in  the  articles.  Nor  is  it  an  objection  to  the  articles  that  such  cor- 
respondence is  not  set  out,  if  it  docs  not  contain  any  part  of  the  menace  relied  upon . 

This  Court  will,  if  it  sees  ground,  require  surety  of  the  peace,  although  justices  have 
refused  to  do  so  on  the  same  complaint. 
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V. 

Malunson. 
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a  partnership  with  MalUnsan  at  Huddersfield  on  certain 
terms  as  to  profits^  but  no  agreement  of  partnership  was 
signed     That  Gray  disposed  of  his  Glasgow  business, 
and  came  to  Huddersfield  in  April,  1850,  and  entered 
upon  the  duties  of  the  said  partnership  at  the  warehouse 
and  counting  house  of  Mallinson  at  Huddersfield.     That 
the  business  was  from  thenceforth  carried  on  at  those 
premises,  in  partnership  between  Gray  and  Mallinson  as 
the  articles  alleged,  under  the  name  of  Mallinson,  Gray 
attending  and  acting  as  partner.    That,  on  the  14th  Octo- 
ber 1850,  Mallinson,  having  been  in  London,  returned  to 
the  said  counting  house.     That  "some  angry  correspon- 
dence" (which  was  not  set  out)  had  passed  between  him 
and  Gray  during  Mallinson's  absence.  That  Gray  entered 
the  counting  house  where  Mallinson  was.     "  That  the 
said  John  Mallinson  asked  this  exhibitant  what  he,  this 
exhibitant,  did  there  ;  to  which  this  exhibitant  replied 
*  What  do  I  do  here  ?  what  do  you  suppose  I  want  ?  or  to 
the   like  effect     That  the   said  John    Mallinson  then 
ordered  him  this  exhibitant  to  leave  the  premises,  which 
he  this  exhibitant  declined  to  do ;  and  that,  on  the  said 
J.  Mallinson  repeating  the  same  and  this  exhibitant 
again  declining  to  accede  thereto,  the  said  J.  Mallinson 
instantly  took  this  exhibitant  by  the  collar ;  and  that^  on 
this  exhibitant  resisting  such  violence   by  holding  on 
to  the  counter  of  the  said  counting  house  and  to  the 
door  with   his  hands,   the  said   J.  Mallinson   forcibly 
removed  this  exhibitant's  hand  from  the  counter,  and 
the  said  John  Bottomley^^  (a  clerk  of  Mallinson  who  was 
present)  "held  the  door,  so  that  the  exhibitant  was 
forcibly  dragged  from  his  hold  thereon.     That  the  said 
J.  Mallinson  then  with  his  whole  force  thrust  exhibitant 
through  the  door  and  down  the  stairs."   The  effects  of  the 
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violenoe  were  then  described.    "That,  on  this  exhi-  Quten'M Bench. 
Ktanft  getting  up,  the  said  J.  Mallimon  followed  him        ^^^^' 
down  the  remainder  of  the  said  stairs  to  the  doorway     TheQuBSN 
'^•dmg  into  the  street,  and  swore  that  he  would  kick    Mallinsok. 
K  this  exhibitant's,  soul  to  Hell  if  he  this  exhibitant 
c^'er  caooe  near  the  place  again ;  or  used  words  to  the 
^  effect   And  this  exhibitant  on  his.  oath  saith  that, 
V  reason  of  the  premises  aforesaid,  he  this  exhibitant 
'^rily  believes  that,  if  he  were  to  go  on  to  the  said 
P^^inises  of  the  said  partnership,   he  this   exhibitant 
'^sustain  great  violence  and  personal  injury  from  the 
^  J.  MaUinson  ;  and  that,  from  the  great  strength  and 
^lent  temper  of  said  J.  MalKnson,  his  life  would  be 
codangered:  and  that  by  reason  thereof  he  has  been 
invented  ever  since  by  bodily  fear  from  visiting  the 
iud  premises  or  attending  to  the  business  of  the  said 
oopartnership."    That  exhibitant  offered  an   arrange- 
ment of   the  dispute,  which  MalUnson^    through   his 
aolidtor,  refused.     That,  in  consequence  thereof,  and  to 
enable  exhibitant  to  visit  the  said  premises  and  exercise 
his  rights  therein  as  partner,  he,  on  the  29th  of  October^ 
laid  an  information  before  a  justice  of  the  West  Riding  of 
Yorkshire,  stating  that,  on  the  14th  of  October,  at  &c., 
John  MaUinson,  of  &c.,  "  did  threaten  to  kick  and  beat 
the  said  complainant,  and  to  do  him    some  grievous 
bodily  harm,  and  that,  from  the  above  and  other  threats 
used  by  the  said  J.  M.  towards  the  complainant,  he  this 
complainant  is  afraid  that  the  said  J,  M.  will  do  him 
9ome  grievous  bodily  injury :"  and  therefore  he  prayed 
that  MalUnson  might  be  required  to  find  sureties  of 
the  peace  and  for  good  behaviour  towards  the  com- 
plainant    That,  on  November  2d  1850,  Gray  attended 
before  two  justices  of  the  Riding,  and,  having  sworn  to 

VOU  XVL   N.  8.  2   B 
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Vobtnu  XFi.   the  effect  stated  in  the  information,  called  apon  theic^ 

1851 
1_  to  bind  Mallinson  to  the  peace.     That  the  applicatioir-! 

0  Queen    ^^  opposed    by  a  solicitor  for  MalUnson^  who  wa^x 

Malunbon.    allowed  to  offer  evidence  on  the  question  of  the  assaoK. 

{Grains  solicitor   objecting  that   the  justices  had  i^^ 

power  to  enter  into  that  question) :  and,  although  it  we^c 

deposed,  and  admitted  on  MaUimorCs  behalf  that  l^e 

^^  had  threatened  to  turn  this  exhibitant  out  of  the  said 

premises  if  ever  he  ventured  thereon  again,"  the  justices 

dismissed  the  information.      The  articles  concluded: 

^^And  this  exhibitant  on  his  oath  further  saith  tha^ 

having  given  up  his  said  business  of  a  spinner,  and  his  said 

commissions,  he  this  exhibitant  has  no  present  means  of 

support  for  himself  and  his  family  apart  from  his  income 

by  virtue  of  the  said  copartnership ;  and  that,  in  order  to 

carry  on  the  same,  it  is  of  importance  to  him  to  be 

enabled    to    visit  the  said  premises  without   fear  or 

violence  or  injury  to  him  this  exhibitant ;  and  therefore 

this  exhibitant  humbly  craves  that  the  said  John  MdOmr 

son  may  be  restrained  from  doing  any  grievous  bodily 

harm  to  this  exhibitant  by  this  honourable  Court,  and  may 

be  ordered  to  give  security  to  keep  the  peace  towards 

this  exhibitant     And  lastly"  &c. :  disclaimer  of  malice 

&C.,  in  the  usual  form. 

On  application  ex  parte,  before  Paiteson  J.,  in  the  Bail 

Court,  Gra^  was  sworn  to  these  articles ;  and  they  were 

filed,  and  an  attachment  was  ordered  to  issue  against 

Mallinson  (a). 

Pashki/j  in  Michaelmas  term,  1850,  moved  that  all 
proceedings  on  these  articles  might  be  stayed ;  and  that 

(a)  Megina  t.  MaUimoH,  Bail  Court;  before  Patte$omJ,t  1   Lewmin, 
M.  4  P.  619. 
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the  exhibitant  might  shew  cause  why  the  articles  should   Qukh's  Bmek. 

not  be  discharged^  and  why  the  exhibitant  should  not  !_ 

PV  MaBmsan  such  costs  and  damages  as  the  Court     "^^  Q.^^^ 
"iM^aM  thmk  fit,  for  the  wrongful  vexation  occasioned  to     Malunbon. 
^  by  the  exhibiting  of  the  articles.     He  grounded  the 
■Pplication  on  stat  21  Jac.  1.  c.  8.  s.  2.     [Lord  Campbell 
^  J*    Does  the  statute  anticipate  this  kind  of  shewing 
<*we against  the  articles?]     The  defendant  is  here.     It 
"  «8  if  he  surrendered   on    an    indictment      [Cole- 
'"^  J.    How  do  you  diew  the   defendant  to  be  a 
F^  grieved,   within   the   statute?     And    what   can 
"c  Court    do?    The    opposite    party    is   not  here.] 
Wotioe  has  been  given  to  the  exhibitant     [Lord  Camp- 
WC.  J.    Is  there  any  precedent  for  such  a  course  as 
tki§?    Surety  of  the  peace  is  an  ex  parte  proceeding. 
Hfthe  articles  are  wrongfully  exhibited  there  is  a  remedy 
hj  indictment  for  perjury,  and   a  remedy  under  the 
itatate ;  but  this  motion  is  premature.]     The  defendant 
does  not  wish  to  go  into  Yorkshire  to  be  taken  by  the 
abeiiff,  which  must  be  the  course  if  the  articles  stand. 
His  suggestion  is  that  the  articles  improvid^  emanave- 
nint     It  is  like  a  defendant  coming  into  Court  to  quash 
an  indictment  bad  on  the  face  of  it     [^Coleridge  J.     In 
Rex  v.  Stanhope  (a)  the  defendant  was  allowed  to  ques- 
tion the  sufficiency  of  the  articles ;  but  that  was  when  he 
attended  to  put  in  bail :  and  both  sides  were  heard.] 

Ix>rd  Campbell  C.  J.  That  case  is  the  only  pre- 
cedent [His  Lordship  then  read  the  report.]  And  it 
shews  that,  in  this  stage  of  proceedings,  your  application 
is  premature. 

(a)  12  A,  §•  E,  620,  note  (6)  to  Regina  v.  Dunn. 
2   B   2 
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rchmexri.  CoLEBiDOE  J.    You  must  object  either  to  the  suffi- 

'___  ciency  of  the  articles,  or  to  the  amount  of  bail     But 

The  QoEEN  ^^  jjjyg^  ]^  ^Yxen  the  party  comes  in  under  the  attach- 

Mallinson.  ment 

WiQHTMAN  J.  concurred  (a). 

Rule  refused. 

MaUinson  was  arrested,  on  9  th  December ^  1850,  by  an 
officer  of  the  sheriff  of  Yorkshire^  on  a  warrant  issued 
under  the  attachment;  and  he  gave  a  bail  bond  con- 
ditioned  for  his  appearance  in  this  Court 

On  this  day,  the  defendant  being  in  Court, 

Pashley  moved  that  MaUinson  might  be  dischaiged 
and  all  further  proceedings  stayed :  and  he  admitted  that 
the  object  was  to  review  the  previous  decision  of  Pat" 
teson  J.  First,  the  {yrticles,  on  the  face  of  them,  are 
insufficient  Whether  the  applicant  was  a  partner  with 
MdlUnson  or  not,  is  a  point  not  to  be  decided  in  this 
course  of  proceeding.  The  alleged  assault  took  place 
after  the  complainant  had  been  twice  required  to  leave 
MalUnson's  premises.  Then,  as  to  the  threat,  it  is  only 
provisional ;  if  the  complainant  goes  to  that  place  again. 
But  the  party  exhibiting  articles  ought  to  be  in  actual 
fear  of  grievous  bodily  harm.  Here  is  no  such  a|^e- 
hension,  even  on  the  applicant's  shewing,  unless  he  goes 
to  a  particular  place.  [Lord  Campbell  C.  J.  The  local 
nature  of  the  threat  does  not  destroy  its  effect  If  a  man 
says:  '<I  will  assault  you  if  you  come  to  such  a  place, 

(a)  Erie  J.  wai  not  in  Court. 
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but  not  elsewhere,"  is  not  that  ground   for  requiring  Queen^s  Bench. 

soreties?]    The  threat  ought  to  be  absolute  and  not        ^^^^' 

oontiogent    If  a  partner  is  obstructed  by  his  co-partner     "^^  ^^^^ 

in  endeavouring  to  attend  at  the  place  of  business,  he    Malukson. 

may  have  a  remedy  in  equity ;  Charlton  v.  Poulter  (a). 

[Lord  Campbell  C.  J.  May  not  there  also  be  a  remedy 

by  articles,  to  prevent  a  breach  of  the  peace  ?    As  to  the 

local   nature   of  the   threat:   suppose   a  person   were 

threatened  with  violence  if  he  should  go  to  the  parish 

church.]  An  action  would  lie  if  a  person  were  prevented 

from  going  where  he  had  a  right  to  go.     It  does  not 

follow  that  articles  may  be  exhibited.     [Lord  Campbell 

C.  J.     An  action  might  be  too  late  when  the  party  was 

mined  by  being  kept  from  his  place  of  business.     When 

▼idence  is  threatened  if  a  man  goes  to  a  place  which  he 

has  a  right  to  go  to,  we  are  clearly  of  opinion  that  there 

18  sufficient  ground  for  articles  of  the  peace.]    They  must 

be  requisite  for  his  needful   safety,  generally.     [Lord 

Campbell  C.  J.     When  it  is  necessary  that  he  should 

have  access  to  a  particular  place,  whether  it  be  for  his 

affidrs  or  for  the  good  of  his  soul,  and  he  is  prevented 

by  threats,  it  is  a  case  for  articles  of  the  peace.]     A  civil 

right  ought  not  to  be  asserted  in  this  manner.     Suppose 

there  were  a  disputed  right  of  way.     [Lord    Campbell 

C.  J.     A  right  of  way  is  not  to  be  asserted  by  a  breach 

of  the  peace.     A  man  disputing  such  a  right  is  not  to 

say  "I  will  shoot  you  if  you  use  that  patli."] 

PoMhley  then  proposed  to  put  in  affidavits  on  behalf  of 
the  defendant.  [I^ord  Campbell  C.  J.  What  authority 
is  there  for  receiving  affidavits  in  answer  to  articles  of 

(a)  1  Ves.  Jun,  429.  (cited  in  Itaac  y.  Humpage)  ;  }9  Vet.  148,  note  (70) 
to  Sontayi.  Rowe. 
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VcimmeXFL    the  peacc?]     Rex  Y.  Stanhope  (a)  shews  dMt  thej  i 
be  admitted  for  some  purposes,  though  not  in  direct  < 


'^  ^^"»    tradiction  to  the  articles  according  to  Bex  r.  Dokerty  C^> 
Malujisox.     [Wightman  3.    Rex  v.  Stanhope  (a)  b  against  yoo,  oc&cltfr 
the  circumstances  of  this  case.]     The  defendant's    ^ifi- 
davits  would  shew  that  the  articles  suppress  &ct&    [Ljc^wd 
Campbell  C.  J.     That  ground  might  be  allied  in  erw^'rj 
case.]     An  ^^  angry  correspondence**  is  mentioned  in  tl^ 
articles,  and   appears  to   have  caused  the  quarrd.      ^^ 
should  have  been  set  out     In  Retina  v,  Iham  {e)  a  J*^ 
of  the  defendant's  letter,  but  not  the  whole,  was  set  otm^^ 
and  the  Court  would  not  act  upon  such  a  statemeo  '^^ 
[Lord  Campbell  C.  J.     That  would  only  shew  that  ^^ 
could  not  act  upon  the  angry  correspondence;  hot  tb^^ 
correspondence  forms  no  part  of  the  ground  of  applicsr^^^^'^ 
tion.     fVightman  J.     Suppose  the  correspondence  ap-^^"*"^ 
peared  not  to  have  been  angry,  the  other  fiu:ts  remaining^^K 
the  same,  how  would  that  assist  you?    Lord  Cr-^**''^^ 


C.  J.     Really  you  are  striving  to  overturn  a  practice  t 
which  is  quite  established.] 

Lastly,  the  magistrates   here   have  refused  to  biwE^jd 
MalUnson  to  the  peace.     The  prosecutor  cannot 
the  present  application  unless  he  shews  that  their  lefi 
was  improper.     [Lord   Campbell  C.  J.  If  we  hold 
sureties  ought  to  have  been  given,  we  decide  that 
refusal  was  wrong.]     In  Rex  v.  Tregarthen  (d),  whcres*    s 
magistrate  had  taken  sureties  of  the  peace,  this  Cot^^it 
refused  to  interfere.     [Coleridge  J.  In  Regina  v.  DumM  Cf) 


(a)  12  A.  ^  E.  620,  note  (/). 

(6)  13  Eatt,  171.  And  see  Regina  v.  2>itiiji,  12  A.  ^  E.  599.  €09. 

(c)  12  A.  ^  E.  599.  616.  (rf)  5  B.  8f  Ad.  678. 

(«)  12  A,  ^  E,  599. 
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^Q  discharged  the  defendant  though  the  Sessions  had   Queen*»  Batch, 
^'Oimd  him  to  the  peace.]  

The  QuKEN 

V. 

Sir  F.  Thesiger,  on  behalf  of  the  prosecutor,  was  not    Mallinson. 


Lord  Campbell  C.  J.  For  the  reasons  given  during 
the  argument,  I  think  that  the  articles  are  sufficient; 
that  the  affidavits  cannot  be  received ;  and  that,  although 
tbe  magistrates  refused  to  take  sureties  of  the  peace,  it 
the  duty  of  this  Court  to  do  so. 


Patteson  J.    I  saw  no  reason  for  doubt  when  this 
was  before  me,  and  I  sec  none  now. 


Coleridge  and  VVioutman  Js.  concurred. 

Rule  refused. 
Defendant  admitted  to  bail. 


Ho\VKiNS  against  Baldwin. 


Wedneidatfy 
January  29th. 


TXTILLESy  for  the  defendant,  had  in  last  term  obtained  A  commission 

wY  bsued  under 

a  rule  to  shew  cause  why  the  Master  should  not  stat.  l  w,  4. 

c.  22.  *.  4.  at 

the  instance  of 
plaintiff,  for  the  examination  of  witnesses  in  Ireland,  Defendant  did  not  join  in  the  commis- 
sion. Neither  the  order  for  a  commission  nor  the  commission  specified  the  place  of  exa- 
mination. By  agreement  between  the  attorneys,  prior  to  the  granting  of  the  order,  the  exa- 
mination was  taken  at  a  particular  place  in  Ireland,  Cross-interrogatories  were  administered 
on  behalf  of  defendant ;  and  on  the  return  of  the  commission  he  obtained  copies  of  the  examina- 
tions. On  the  trial,  documents  obtained  under  the  commission  were  used  by  plaintiff,  who 
obtained  a  verdict.    On  taxation  the  Master  allowed  plaintiff  the  costs  of  the  commission. 

Held,  on  a  rule  to  review  his  taxation,  that  the  omission  to  specifv  the  place  of  examina- 
tion in  the  order  was,  at  most,  an  irregularity,  which  was  waived  by  defendant's  conduct ; 
and  that  the  costs  were  properly  allowed. 
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Volume  XVL    review  his  taxation  in  this  cause,  and  why  the  plaintiff 

1861 
L_  should  not  return  to  the  defendant  the  difference  in  his 

HowKiN*      favour  (if  any)  between  the  amount  of  costs  to  be  taxed 
Baldwin,      upon  such  review  and  the  amount  paid  for  costs  by 
defendant  to  plaintiff.    From  the  affidavits  on  both  sides 
the  following  appeared  to  be  the  material  facts. 

Wightman  J.,  on  28th  February  1850,  made  an  order 
in  this  cause  '*  that  a  commission  do  issue  herein,  at  the 
instance  of  the  plaintiff,  directed  to  G.  JF*.,  of  N.  Street, 
Dublifij  solicitor,  and  ,  to  examine  W.  I^^ti 

N.  Street,  Dublin,  solicitor,  on  interrogatories  on  behalf 
of  the  plaintiff;  the  defendant  being  at  liberty  to  cross- 
examine  the  said  parties  if  necessary."  There  was  the 
usual  order  for  returning  the  examinations  and  cross- 
examinations  and  admitting  them  in  evidence.  By  an 
order  of  Coleridge  J.,  made  on  9th  March  1850,  it  was 
ordered  that  the  plaintiff  was  to  be  at  liberty  to  amend 
the  order  of  Wightman  J.  by  adding  the  name  of  F.  &, 
of  jKI  Street,  Dublin,  solicitor,  as  another  commissifnery 
*Uhe  defendant  having  refused  to  join  in  such  com- 
mission." 

A  commission  issued  on  14th  March  in  pursuance  of 
the  amended  order.  It  was  addressed  to  the  said  com- 
missioners, by  the  above  description,  and  commanded 
them  to  examine  the  witness  ^^at  a  certain  time  and 
place  or  times  and  places  to  be  by  you  appointed  for 
that  purpose."  Neither  in  the  orders  nor  in  the  com- 
mission was  the  place  of  examination  directed  (further 
than  might  be  inferred  from  the  commissioners  and 
witness  being  all  described  as  of  Dublin);  but  before  the 
orders  were  made  it  was  agreed  between  the  attorneys 
on  both  sided  that  the  commission  should  be  executed 
in  Dublin.    The  defendant's  attorney  had  a  copy  of  the 
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intenogatwies  to  be  administered  to  the  witness,  and  Quteu't  BmA. 
had  nodoe  of  the  time  at  which  the  examiDation  wa«  to  ' 

be  held :  and  on  the  examination  of  the  witness,  which  ^o^i^Q^b 
was  at  the  place  agreed  upon,  cross-interrogatories  were  Baldwin. 
administered  on  behalf  of  the  defendant  The  deposi* 
don  of  the  witness,  and  some  letters  of  the  defendant 
which  the  witness  produced,  were  returned  with  the 
oommission.  The  defendant's  attorney  attended  at  the 
opening  of  the  seals  and  took  copies  of  the  examinations, 
mod  served  the  Judge's  clerk  with  a  subpoena  to  bring 
the  originab  into  Court  At  the  trial  the  letters  re* 
tamed  with  the  commission  were  put  in  evidence  by 
the  pUuntiff  on  proof  of  the  handwriting  of  the  defend- 
ant: but  the  commission  was  not  fiuther  used.  The 
I^aintiff  had  a  verdict 

On  the  taxation  of  costs,  the  defendant  objected  to 
the  allowance  of  the  costs  of  the  commission,  on  the 
ground  that  it  was  irregular  on  the  face  of  it,  and  that  it 
had  not  been  used.  The  Master  allowed  those  costs ; 
mod  Maule  J.  at  chambers  dismissed  an  order  to  review 
the  taxation,  without  prejudice  to  the  defendant's  re- 
newing his  application  to  the  Court  of  Queen's 
Bench. 

Willes,  in  moving  for  the  rule,  relied  on  GreviUe  v. 
Stultz{a). 

O^MaUey  and  Keane  now  shewed  cause.  The  point 
depends  upon  the  true  construction  of  stat  I  W.  4. 
e.  22.  $,  4.,  by  which  it  is  enacted  that  "it  shall  be 
lawful"  for  the  Court  in  which  a  suit  is  pending,  or  a 
Judge,  "  upon  the  application  of  any  of  the  parties  to 

(a)  11  Q.  ^.  997. 
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VolmM  XVI.  such  suit,"  "  to  order  a  commission  to  issue  for  the  exami- 
•  nation  of  witnesses  on  oath  at  any  place  or  places  out  of 
H0WKIN8  gQch"  Court's  "  jurisdiction,  by  interrogatories  or  other- 
Baldwin.  maef  and  by  the  same  or  any  subsequent  order  or  orders 
to  give  all  such  directions  touching  the  time,  place,  and 
manner  of  such  examination,  as  well  within  the  jurisdiction 
of  the  Court  wherein  the  action  shall  be  depending  as 
without,  and  all  other  matters  and  circumstances  con- 
nected with  such  examinations,  as  may  appear  reasonable 
and  just."  These  words  seem  carefully  selected  as  ren- 
dering it  lawful  for  the  Judge  to  give  such  directions  as  to 
time  and  place  as  may  to  him  appear  reasonable  and  just, 
without  making  it  imperative  to  give  any.  Grevilk  ▼. 
Stultz  (a)  appears  however  to  be  a  decision  that  the 
order  is  irregular  if  it  docs  not  contain  a  direction  as 
to  the  time  and  place.  It  is  not  necessary  to  consider 
whether  Grevilk  v.  Stultz  (a)  was  well  decided ;  for  in 
the  present  case  the  parties  agreed  on  the  time  and 
place,  and  the  defendant  attended,  and  took  the  benefit 
of  the  commission  by  cross-examining  and  by  giving  a 
subpoena  to  produce  documents  obtained  by  it  By  that 
he  waived  the  irregularity,  if  there  was  one.  [^Coleru^  J. 
No  agreement  between  the  parties  to  give  the  commis- 
sioners jurisdiction  could  make  their  proceedings  judicial. 
Lord  Campbell  C.  J.  The  question  here  is,  not  whether 
the  oath  of  the  witness  was  taken  in  a  judicial  proceed- 
ing, but  whether  the  costs  should  be  allowed.  Now,  if 
at  Nisi  Prius  it  were  to  appear  that  an  order  for  a  com- 
mission was  defective,  yet  it  appeared  that  the  parties 
had  agreed  that  the  witness  should  be  examined  at  a 
particular  time  and  place,  and  acted  on  that  agreement, 

(a)  11  Q.  5.  997. 
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I  think  the  evidence  taken  under  it,  though  defective,   Queen*s  Bench. 
vrould  be  admitted ;  and,  if  so,  it  may  be  reasonable  to        ^^^^' 
allow  the  co8t&].     The  objection,  if  good,  should  have      Howkins 
been  taken  by  a  proceeding  under  sect.  9.  Baldwin. 

They  then  proposed  to  cite  a  case  from  the  Irish  Law 
JRqwrts.  [Lord  Campbell  C.  J.  I  have  the  greatest 
respect  for  the  Irish  Judges ;  and  on  any  point  of  general 
law  we  shall  be  most  happy  to  hear  their  decisions :  but 
on  such  a  point  as  this  we  cannot  allow  Irish  cases  to  be 
cited*  By  so  doing  we  should  impose  on  gentlemen  of 
the  bar  the  necessity  of  reading  all  the  Irish  Reports  on 
points  of  practice.] 

WiOes^  contriL  Greville  v.  Stultz  (a)  was  decided  in 
conformity  with  SteihheUer  v.  Newton  {b) ;  and  both 
aathorities  shew  that  the  place  where  the  commission  is 
to  be  executed  is  of  importance,  and  is  to  be  settled  by 
the  Judge  who  makes  the  order,  and  that  an  order  and 
commission  like  the  present,  which  leave  it  open  to 
the  commissioners  to  examine  when  and  where  they 
please,  are  not  in  conformity  with  the  statutable  power, 
and  are  void.  In  Greville  w.  Stultz  {a)  the  party  objecting 
had  notice,  and  took  no  step  to  set  aside  the  commission ; 
yet  that  did  not  waive  the  objection.  Here  he  has  done 
no  more  than  cross-examine  the  witness.  A  nullity  cannot 
be  conGrmed. 

Lord  Campbell  C.  J.  There  is  no  ground  for  this 
application.  I  am  clearly  of  opinion  that  the  commis- 
sion  was  not  void;   at   most   it   was   no    worse    than 

(a)  11  Q.  B.  997. 

(6)  I  Scott  N,  R,  148.  S.  C,    8  Dowl.  P.  C.  579.     See  S.  C.  at  Niii 
priui,  9  Car.  ^  P,  313.  315.,  et  seq. 


HOWKIVS 

Baldwin. 
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VoiunuXVl.    irregular.    It  is  not  necessary  to  decide  whether  the 

1851  •    . 

'     .  commission  was  irregular  or  not;  for,  if  there  was  an 

irregularity,  it  does  not  lie  in  the  defendant's  mouth 
to  compldn  of  it  after  having  agreed  that  the  commis- 
sion should  be  executed  at  a  particular  time  and  place, 
having  then  and  there  attended,  and  having  actually 
administered  cross-interrogatories  under  the  commis- 
sion he  now  seeks  to  impeach.  Then,  as  to  the  other 
objection,  the  commission  was  used  at  the  trial;  for 
material  letters  returned  with  it  were  put  in  by  the 
plaintiff.  Are  not  the  costs  of  the  commission  under 
which  these  letters  were  obtained  reasonable  ezpences 
of  the  trial,  and  as  such  to  be  allowed  in  taxation? 
I  think  they  are.  As  this  application  is  made  after 
the  objection  had  been  taken  before  the  Master  and 
overruled  by  him,  and  again  before  my  Brother  Mauk 
at  chambers  and  overruled  by  him,  the  rule  must  be 
discharged  with  costs. 

Patteson  J.  I  quite  agree  with  Mr.  fFilks  in 
thinking  that  the  place  where  the  commission  is  to 
be  executed  is  very  material  to  be  enquired  into  by  the 
Judge  who  makes  the  order;  and  it  is  a  very  proper 
provision  that  the  Judge  should  have  power  to  insert  it 
in  his  order;  but  the  omission  on  his  part  to  do  so 
cannot  make  the  order  void.  It  is  at  most  an  irregu- 
larity ;  and  the  cross-examination,  when  the  commis- 
sion was  executed,  waived  that  irregularity.  In  that 
respect  the  present  case  differs  from  GremOe  v.  Shcftr  (a), 
in  which  there  was  no  cross-examination.  As  for  the 
other  ground  of  objection,  the  commission  was  in  fiict 
used  at  the  trial. 

(a)  11  Q.  J?.  997. 
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CoLKBiDGE  J.    I  certainly  think  that  the  commission  Qwm'i  B$»€h, 

^^as  irregular;  but  not  more;  and  the  irregularity  was  ! — 

"^•luved  by  the  cross-examination,  and   still  more  by        ^^ 
^le  use  of  it  at  the  trial  Baldwiw. 

WiGHTMAN  J.    As  the  parties  had  before  the  making 

of  the  order  expressly  agreed  as  to  the  place  where 

the  commission  was  to  be  executed,  I  doubt  whether  the 

omission  was  even  an  irregularity.    But,  however  that 

may  be,  I  think  the  irregularity,  if  there  was    one, 

W9B  entirely  waived  by  the  defendant,  who  took  every 

benefit  he  •  could  have   taken  under  the  commission 

if  regular,  who  attended  at  the  time  and  place,  and 

crofls-examined    the    witness,    and  who    allowed    the 

evidence  thus  obtained  to  be  made  use  of  at  the  trial 

Rule  discharged  with  costs  (a). 

(a)  Reported  by  C.  Blaekburth  Esq- 


The  Queen  against  the  Commissionebs  of      ^^^buu 
Land  Tax. 


D    HALL,  in  last  term,  obtained  a  rule  nisi  for  a  Commissionen 

mandamus  requiring  the  Commissioners  of  land  acting  under 

8Ut.  38  G,  3. 
e.  5.,  are  bound  to  assess  the  amount  chargeable  on  the  division  for  which  thev  act  according 
to  the  real  valoe  of  the  assessable  property  for  the  year ;  and  they  are  not  justified  in  retaining 
an  assessment  which  has  been  in  use  many  years,  and  after  changes  in  the  ralue  of  property, 
merely  because  the  making  of  a  new  estimate  would  be  difficiDt  and  require  expenses  for 
which  they  do  not  possess  funds. 

Bat  the  Court  would  not  grant  a  mandamus  calling  on  the  Commissioners  to  meet  and  make 
an  equal  assessment  for  the  year  according  to  the  best  of  their  judgment  and  discretion,  on 
a  Bogffestion  that  they  had  made  their  assessment  on  an  old  and  disproportioned  estimate 
thooffn  requested  by  an  inhabitant  of  the  division  paying  land  tax  to  reduce  the  assessment 
on  his  dktrict  to  an  equal  pound  rate :  the  Commissioners  deposing  in  answer  to  the  rule 
nin  for  a  mandamui  that  they  had  made  the  assessment  for  the  year,  and  made  it  according 
to  the  bett  of  their  judgment  and  discretion. 
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FotmmeXVl.    tax  for  the  Division  of  Bradley  Haverstoe  in  the  county 
of  Lincoln  to  meet  and  cause  the  proportion  of  land  tax 


The  QuE£N     charged  on  the  same  division  to  be  equally  taxed  and 
Commission-    assessed  within  the  said  division  and  within  every  parish 

ER8  OF  ^  .       -     J 

Land  Tax.  and  place  therein  according  to  the  best  of  their  judg- 
ment and  discretion,  pursuant  to  the  statutes  in  such 
case  &C.9  for  the  year  commencing  25th  March  1850; 
and  for  that  purpose  to  enter  such  adjournment,  if  any, 
as  might  be  necessary,  of  any  meeting  of  the  said  Com- 
missioners that  might  have  been  already  held  for  the 
taxing  and  assessing  of  the  land  tax  in  the  s^d  division 
for  the  year  aforesaid. 

An  affidavit  in  support  of  the  rule,  sworn  by  an  agent 
of  Sir  John  Nelthorpe  after  mentioned,  set  forth  that,  by 
a  statute  of  38  G.  3.  (a)  (c.  5.),  and  another  statute 
(38  G.  3.  c.  60.  (J))  making  the  former  act  perpetual, 
the  sum  of  71,907/.  0^.  M,  was  directed  to  be  assessed 
and  taxed  upon  the  county  of  Lincoln  with  the  city  and 
county  of  the  city  of  Lincoln^  by  way  of  land  tax ;  and 
that  the  said  county  has  been  immemorially  divided 
into  certain  wapentakes  or  hundreds,  which,  during  all 
the  time  that  the. several  acts  regulating  the  assessment 
and  collection  of  the  land  tax  have  been  in  force,  have 
been  and  still  are  respectively  the  land  tax  divisions  of 
the  said  county;  and  that  one  of  the  said  wapentakes, 
hundreds  or  land  tax  divisions  is  called  Bradley  Haver- 
sto€y  and  consists  of  various  parishes,  places  and  townships 
which  uniformly  and  invariably  have  been,  and  still  are. 


(a)  "  For  granting  an  aid  to  His  Majesty  by  a  land  tax,  to  be  raised  in 
Great  Briiainf  for  the  service  of  the  year  1798." 

(b)  **  For  making  perpetual,  subject  to  redemption  and  purchase  in  the 
manner  therein  stated,  the  several  sums  of  money  now  charged  in  Great 
Britain  as  a  land  tax  for  one  year,  from  the  26th  day  of  March  1798." 
And  see  Stat  53  G.  3.  e.  142. 
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*Pttr«tely  assessed  to  the  land  tax  for  raising  in  each  Queen't  Btndk. 

••^ch    parish  &c,  its  proportion  or  quota  of  the  amount 

^^'^^^Igeable  on  the  entu«  wapentake,  hundred,  &c.  of    Th«QuBKN 

-^»>»rffey  Haverstoe,     And  thafthe  township  of  BradUuy   Commission- 

*^     «ie  wapentake,  hundred  &c.  of  Bradley  Haverstoe^     Land  Tax. 

^Orixig  all  the  time  aforesaid  hath  been  and  still  is 

*   ^^parate  township  therein,  and  not  a  hundred,  lathe, 

^^^I^^ntake,  rape,  ward  or  other  land  tax  division  within 

*^^      meaning  of  any  statute  relating  to  the  land  tax. 

^^  that  Sir  John  Nelthorpey  of  Scawhy  in  the  county 

-tLincdny  Baronet,  is  the  principal  owner  of  the  lands 

^^^  hereditaments  situate  in  the  said  township  of  Bradley. 

"^  *Uit  the  lands  and  hereditaments  in  the  said  township 

^^  charged  to  the  land  tax  for  the  year  commencing  on 

^5th  March,  1846,  at  the  sum  of  66i  in  the  land  tax 

Assessment  made  for  that  land  tax  year  by  the  Commis- 

^ers  for  putting  in  execution  the  land  tax  acts  within 

the  said  wapentake  &c.  of  Bradley  Haverstoe.     That  the 

annual  value  of  all  the  lands  and  hereditaments  within  the 

said  township  of  Bradley  before  and  at  the  time  of  the 

making  the  said  assessment  did  not  exceed,  and  hath  not  at 

any  time  afterwards  exceeded,  and  now  does  not  exceed, 

the  sum  of  1122/.,  and  that  therefore  the  owners  of  the 

lands  and  hereditaments  within   the  said  township  of 

Bradley  were  by  the  last  mentioned  assessment  charged 

after  the  rate  of  1.9. 2c?.  in  the  pound  on  the  annual  value 

thereof.    That  the  total  amount  of  land  tax  not  redeemed 

in  Bradley  Haverstoe  did  not  at  any  time  during  the  period 

aforesaid,  and  now  docs  not,  exceed  1880/.     And  that 

the  total  annual  value  of  lands  and  hereditaments  within 

the  said  land  tax  division  upon  which  the  land  tax  from 

time  to  time  during  the  period  aforesaid  had  not  and  now 

has  not  been  redeemed  was  not,  at  any  time  during  the 
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FoimmeXFL   period  afoiesaid,  and  now  is  not,  lesEi  than  SSyOOCM.; 

1851 
L__  therefore  a  land  tax  chargeable  at  an  equal  pound  rate 

The  QcTSEN  yp^^  ^jjg  whole  of  the  lands  &c.  not  redeemed  in  the 
^^*^*^*'-  said  land  tax  division  of  Bradley  Haverstoe  would  not 
Land  Tax,  exceed  7A  in  the  pound.  And  that  part  of  the  said 
division  of  Bradley  Haverstoe,  of  the  annual  value  of 
11,500/.,  during  all  the  period  aforesaid  hath  been,  and 
still  is,  assessed  to  the  land  tax  at  less  than  2dl  in  the 
pound.  The  aflSdavit  then  stated  the  proceedings  on  an 
appeal  made  by  Sir  J.  Nelthorpe  to  the  Commissioners 
against  the  assessment  made  upon  him  in  1847,  when  the 
Commissioners  entered  into  the  calculations  and  evidence 
adduced  by  Sir  J.  Nelthorpe,  and  the  results  (according 
to  this  a£Sdavit)  appeared  as  above  stated;  but  the 
Commissioners  did  not,  either  in  that  year  or  in  the  two 
following,  alter  the  assessment  on  Bradley  township.  The 
affidavit  also  stated  that,  in  other  instances,  which  were 
specified,  when  the  land  tax  Commissioners  for  divisions 
have  been  willing  to  assess  equally,  no  difficulty  has  heesi 
found  in  adjusting  the  proportions.  It  then  averred  as 
follows.  '*  That  the  said  Commissioners  did  not,  at  their 
meeting  for  the  purpose  of  assessing  the  proportion  of 
land  tax  chained  on  the  said  division  for  the  year  com- 
mencing the  25th  day  of  MarcK*  1850,  ''cause  the  pro- 
portion of  land  tax  charged  on  the  said  division  to  be 
equally  taxed  and  assessed  within  the  said  division  and 
within  every  parish  and  place  therein  according  to  the 
best  of  their  judgment  and  discretion,  but  entirely  neg- 
lected and  refused  to  exercise  any  judgment  or  discretion 
in  that  behalf:  That  the  said  commissioners,  before  and 
at  the  time  of  and  ever  since  the  said  meeting,  have  had 
full  notice  of  the  inequalities  aforesud,  and  that  a 
pound  rate  not  exceeding  Td.  in  the  pound  on  the  then 
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^^^^■^   annual  value  of  the  lands  and  hereditaments  in  the   Quem'f  Bench. 
aajd    division  assessed  and  chargeable  to  the  land   tax    _  _    ^  *  _ 
^ould  raise  a  sum  equal  to  the  quota  of  land  tax  then    '^^^  ^^^^^ 
ch^x-lged  on  the  said  division,  and  that,  by  making  the   Commission- 
•"^^^asoaent  for  the  year  commencing   the  25th  day  of    Land  Tax. 
«fat»ndi  1850  in  the  same  proportions  as  in  the  several 
"^*ore  mentioned  years,  they  were  charging  the  township 
^  Bradley  after  the  rate  of  Is.  2d.  in  the  pound,  and  the 
^^^'•Taship  of  Beekby  in  the  said  division  after  the  rate  of 
^Hd^  in  the  pound.     That  the  said  land  tax  Commis- 
'^tt'aerB  nevertheless,  at  their  last  mentioned  meeting  or 
>^8oine  adjournment  thereof,  assessed  the  several  parishes 
iod  townships  in  the  said  division  in  the  same  propor- 
AfDs  as  in  the  said  former  years,  without  re-apportioning 
tiie  same  according  to  the  proportionate  values  of  the 
property  chaigeable  to  the  land  tax  in  the  said  respective 
parishes  and  townships,  and  without  any  pretence  that 
in   their  judgment  and  discretion  they  were  thereby 
cmaing  the  proportions  charged  on  the  said  divisions  to 
be  equally  taxed  and  assessed  therein." 

Another  affidavit  stated  an  express  notice  of  the  subject 
matter  of  complaint,  sent  to  the  Commissioners,  March 
llth,  1850,  on  behalf  of  Sir  J.  Nelthorpe,  with  a  request 
that  they  would  reduce  the  assessment  on  Bradley  to  the 
footing  of  an  equal  pound  rate  on  the  district ;  which 
request  had  not  been  complied  with.  There  was  also  an 
affidavit  stating  a  representation  made  to  the  Commis- 
sioners on  the  subject  by  another  proprietor  within  the 
division  of  Bradley  Haverstoe :  and  two  further  affidavits 
shewing  instances  in  which  assessments  on  townships 
had  been  rectified  by  the  Commissioners  on  complaint, 
in  the  counties  of  Nottingham  and  Warwick. 

The  Commissioners  for  Bradley  Haverstoe  made  affi-* 
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davit  in  answer;  and  (after  some  explanatory  statements 
as  to  an  application  of  Sir  J.  Nelthorpe  in  1846,  men- 
tioned in  the  aflSdavit  first  above  referred  to)  they  de- 
posed that,  in  consequence  of  representations  made  by 
Sir  J.  Nelthorpe's  agent,  they  held  a  special  meeting, 
March  29th,  1847,  for  the  purpose  of  considering  the 
statements,  and  of  ordering  a  re-assessment  within  the 
division,  if  necessary  or  practicable.  That  the  agent  at- 
tended, but  offered  no  evidence  beyond  his  ovm  allq^tion. 
And  that,  ^^  after  duly  considering  all  the  circumstances  of 
the  case,  including  as  well  the  said  unsupported  allq^tions 
of  the  said  WiUiam  NichohorT  (the  agent)  as  ^^also  the  very 
long  period  of  years  during  which  the  parochial  quotas 
in  the  said  last  mentioned  land  tax  division  had  con- 
tinued unaltered,  also  the  absence  of  all  evidence  on 
which  reliance  could  be  placed  of  the  actual  then  value 
of  the  lands  in  the  different  parishes  within  the  last 
mentioned  division  as  differing  fix)m  the  value  in  former 
years,  and  the  inability  of  these  deponents  to  cause  any 
new  valuation  to  be  made,  it  did  not  appear  to  the  said 
Commissioners,  in  the  exercise  of  their  judgment  and 
discretion,  that  they  had  sufficient  materials  or  evidence 
before  them  or  within  their  power  or  control  to  alter  or 
vary  the  said  assessment  of  land  tax  in  the  said  land  tax 
division  of  Bradley  HaverstoCf  or  that  they  ought  then 
to  interfere  with  the  then  present  assessment  thereo£'* 
That  Sir «/.  Nelthorpe  appealed  against  the  assessment  on 
the  parish  of  Bradley  for  the  year  commencing  March 
25th,  1847,  and  the  appeal  was  heard  by  the  Commis- 
sioners on  September  22d,  when  Sir  J.  Nelthorpe^s  agent 
attended,  and  made  statements  as  before,  and  produced 
certain  written  calculations  which  he  alleged  to'  be 
founded  on  the  property  tax  valuation  of  the  lands  and 
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bereditaments  in  the  land  tax  division  of  Bradley  Haver- 
Mio^y  and  which  shewed,  as  he  contended,  the  manner  and 
proportions  in  which  the  land  tax  ought  to  be  charged 
u^   the  said  division:  and  he  called  a  witness,  Inmaih 
^OT^ejof  of  taxes  for  the  division  of  Bradley  Haverstoe, 
^bo  deposed  on  oath  that  he  had  checked  and  examined 
*«    agent's  calculations  with  the  original  property  tax 
•■^^aanents  for  the  said  land  tax  division  of  Bradley 
^'^''erftoe  to  which  Inman  had  access  as  such  surveyor, 
^  with  the  land  tax  assessments  for  the  same  land  tax 
^^00 ;   that    such    calculations    were    arithmetically 
^^'Kiect;  and  that  the  figures  on  which  the  same  calcula- 
tions were  based  were  truly  copied  from  the  said  property 
tsx  and  land  tax  assessments  respectively.     And  the  de* 
ponents  said  that  the  original  property  tax  assessments 
bt  Bradley  Haverstoe  were  not,  on  this  occasion,  pro- 
duced to  them  or  offered  in  evidence:   and  that  no 
evidence  or  proof  on  oath  was  given  or  tendered  at  the 
said  meeting  in  support  of  the  said  appeal  other  than 
the  said  evidence  of  Inman:  That  the  Commissioners 
never  had  in  their  possession  or  under  their  controul  the 
property  tax  assessments,  or  any  property  tax  books  or 
papers  for  the  division  of  Bradley  Haverstoe:  and  that  they 
did  not,  at  the  said  meeting,  enter  into  or  cause  to  be  veri- 
fied the  said  calculations  as  suggested  on  the  other  side. 
That  no  evidence  was  adduced  before  them  at  the  said 
meeting,  or  at  any  other  time,  sufiicicnt,  in  their  judg- 
ment and  belief,  to  establish  that  an  equal  pound  rate 
upon  the  annual  value  of  all  the  lands  and  tenements 
within  the  said  land  tax  division  of  Bradley  Haverstoe 
chargeable  with  land  tax  was  a  fraction  less  than  Id,  in 
the  pound;  or  any  other  given  sum  :  and  that  the  appeal 
was  dismissed  because  the  evidence  adduced  against  the 
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sioners.    That  the  Commissioners  bad  always  acted  in 
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The  Queen     ^q  execution  of  their  oflBce  according  to  the  best  of 
i)oMMi88ioN-    their  judgment  and  discretion,  and  uprightly.     That 

EttS  OF  A 

Land  Tax.  meetings  were  duly  holden  for  the  hearing  of  appeals 
against  the  assessments  of  1848,  1849  and  1850;  and 
that  there  was  no  appeal  against  the  land  tax  assessment 
for  Bradley  Haverstae  for  1850. 

It  was  further  stated  in  this  affidavit,  and  in  another 
sworn  by  the  clerk  of  the  Commissioners,  as  a  difficulty 
in  readjusting  the  assessment,  that  there  were  lands  in 
Bradley  Haverstoe  which  had  belonged  to  Catholics,  and 
therefore  (by  stat.  A  W.  &  M.  c.  1.,  and  other  acts)  had 
been  subject  to  double  land  tax,  which  liability  had 
been  taken  off  by  stat.  I  &2  W.4.C.  21. ;  and  that  it 
was  difficult,  and  the  Commissioners  were  not  enabled, 
to  ascertain  what  lands,  not  now  belonging  to  Catholics, 
had  formerly  been  held  by  them :  and  no  evidence  on 
that  subject  was  before  the  Commissioners.  That,  m 
the  calculations  adduced  on  behalf  of  Sir  J.  Neltharpe^ 
allowance  had  not  been  made  for  land  tax  redeemed, 
and  that,  by  reason  of  this  redemption,  and  from  other 
causes,  the  income  tax  assessments  were  no  sufficient 
basis  for  such  calculations.  And  that  the  expense  of  a 
valuation  of  lands  by  land  valuers  was  five  per  cent  on 
the  value. 

Two  Commissioners  who  actually  made  the  valuation 
now  complained  of  deposed  that,  at  the  time  of  making 
it,  they  were  told  that  the  former  assessment  had  been 
complained  of,  but  did  not  know  or  believe  that  the 
assessment  ought  to  be  made  on  all  the  chaigeable  lands 
at  an  equal  pound  rate  of  7d.  in  the  pound,  or  any  other 
given  equal  pound  rate  on  the  annual  value.    That  they 
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<lt«l    not  and  do  not  know,  and  had  not  and  have  not  QueatU  Bauh. 
mentis  of  ascertaining,  the  annual  value  of  the  chargeable 

***^d8  in  Bradley  Haverstoe ;  nor  have  they  any  power  '^^^  Queen 

^^  Compelling  production  of  the  property  tax  assessments.  Commisrion- 

yj 1»^^  ,  EB8  OF 

"■■**^t  they  have   been  informed  and  believe  that  the     Land  Tax. 

H^otas  of  land  tax  charged  on  each  parish  and  place 

^^^I^  the  said  land  tax  division,  with  the  exception  of 

^^^  and  hereditaments  which  have  from  time  to  time 

^longed  to  Roman  Catholics,  have  never  been  changed 

^^  more  than  one  hundred  years.     That,  on  the  occa- 

^oix  of  their  making  the  assessment,  they  had  not, 

^^^rding  to  the  best  of  their  judgment  and  discretion, 

^^^flfcient  evidence  before   them  or  in  their  power  to 

^Qable  them  to  alter  or  correct  any  errors  or  inaccuracies 

ftat  might  exist  in  the  said  ancient  parochial  quotas : 

tod  ^  that,  in  making  the  said  assessment,  and  continuing 

tbe  said  ancient  parochial  quotas,  they  acted  to  the  best 

of  their  judgment  and  discretion,  conceiving  that  they 

were  exercising  a  sounder  discretion  in  continuing  the 

said  ancient  parochial  quotas,  and  leaving  it  to  any  party 

who  thought  himself  aggrieved  to  his  remedy  by  appeal, 

than  they  would  have  exercised  in  case  they  had  made 

soch  assessment  otherwise." 

Hugh  HiU  (with  whom  was  Phipson)  now  shewed 
cause.  This  case  depends  upon  stat.  38  G.  3.  c.  5.,  the 
material  provisions  of  which  are  kept  in  force  by  stat. 
42  G.  3.C.  116.5.  3. 

The  act  38  G.  3.  c.  5.  s.  4.  requires  that  all  heredita- 
ments &c.  in  the  counties  before  mentioned  (including 
ZJncoln)^  and  all  persons  holding  such  hereditaments 
&c.,  in  respect  thereof,  **  shall  be  charged  with  as  much 
equality  and  indifference  as  is  possible,  by  a  pound  rate. 
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for  or  towards  the  said  several  and  respective  sums  by 
this  act  set  or  imposed"  *'  for  and  upon  all  and  evexy 
such  counties,  cities,'*  &c.;  among  which  Lincobuhiref 
with  the  city  and  county  of  the  city  oi  Lincoln^  is  taxed, 
by  sect  2,  at  71,907t  Os.  Sd.     Sect  7  enacts  that  the 
several  commissioners  shall  meet  as  is  there  directed, 
within  each  of  the  counties  &c.  for  which  they  are 
appointed,  for  putting  so  nmch  of  this  act  in  execution 
as  is  hereby  committed  to  their  charge ;  and  they  ^are 
hereby  authorised  and  required  to  put  so  much  as 
aforesaid  of  this  present  act  in  execution,  and  shalL 
ascertmn   and  set  down   in  writing   the  several  pro^ 
portions  which  ought  to  be  chaiged  upon  every  hun- 
dred, lathe,   wapentake,  rape,  ward,  or  other  divifliona. 
respectively,  within  England^  fVales,  and  Berwick  ypoim^ 
Tweedy  for  and  towards  the  raising  and  making  up  th^ 
whole  sum  before  by  this  act  charged  upon  the  whol^ 
county,  city,  or  other  places,  for  which  they  are  hereby^ 
appointed  commissioners,  by  charging  in  proportion  to^ 
the  sums  which  were  assessed  on  the  same  hundreds  or   " 
divisions  respectively,  by  an    act"  &c  (4  ^  &  J£. 
c.  l.)(a)-  Then,  by  sect.  8,  the  Commissioners  within  the      ^ 
several  hundreds  &c.,  or  other  divisions,  are  *^authori8ed..^^-~^ 
and  required"  (in  the  words  adopted  by  the  present 
rule)  ^'  to  cause  the  several  proportions  charged  on 
respective  hundreds,  lathes,  wapentakes,  rapes,  wards^  ( 
other  divisions  as  aforesaid,  for  or  towards  the    aid 
hereby  granted,  to  be  equally  taxed  and  assessed  within  - 
every  such  hundred,"  &c.  "  or  other  division,  and  within 
every  parish  and  place  therein,  according  to  the  best 
their  judgments  and  discretion  :"  and  for  that  purpose  to^ 

(a)  //li/ referred  here  to  the  case  Conaming  the  Commiaumen  0/ Ac 
Land  tax  Sec,  I\irktr,  74. 
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i»«ae  precepts  to  such  persons  as  they  think  most  con-  Quem's  Bench. 

▼exu«nt  to  be  presentors  and  assessors:  which  assessors  ^^^^' 

■i^    required  to  assess  the  sum  given  them  in  charge  The  Queen 

"^sspectively  upon  all  personal  estates  &c.  chargeable  Commission- 

__^  -  ,    ,  ,  -  „  BR8  0F 

»™0.er  the  act,  "and  by  an  equal  pound  rate  upon  all     Land  Tax. 
O'^^^orSy  lands,   tenements,   rents,    hereditaments,    and 
°*^er  the  premises,   within    the  limits,    circuits,    and 
°*^iBda^  of  the  respective  parishes  or  places  for  which 
"^^^3  shall  be  appointed :"  and  the  Commissioners  are 
"^^tier  required  to  pve  notice  (as  is  directed  in  sect.  8) 
^  '^hat  time,  place,  &c.,  the  "  appeals  of  any  person  or 
P^^lBons,  who  shall  think  themselves  aggrieved  by  being 
^^Mated  by  the  said  assessors,  may  be  heard  and 
^^teiuined;"  of  which  time  and  place  public  notice 
^^Jl  be  given  as  pointed  out  by  the  same  clause,  ^*that 
^U  persons  who  shall  think  themselves  over-rated  may 
*tiow  when  and  where  to  make  their  appeal  to  the  said 
Vommissioners."     Every  person  intending  to  appeal  is 
^^>^qiiired  to  give  the  assessors  notice,  in  order  that,  if 
^tiey  think  proper,  they  may  attend  to  justify  the  assess-' 
^^ent :  the  collectors  are  required  to  permit  the  persons 
flunking  themselves  over-rated  to  inspect  the  duplicates 
^^f  the   assessments  upon  the   division  or  district  for 
"^^rhicb  every  such  collector  respectively  acts:  and  it  is 
V^y  the  same  clause  "declared,  that  all  appeals  once 
^Iieard  and  determined  by  the  said  Commissioners"  on 
'^Jie  day  appointed  "  shall  be  final,  without  any  further 
appeal,    upon   any   pretence  whatsoever.'*      Sect    23 
enacts  that  "all  questions  and  differences  which  shall 
^rise  touching  any  of  the  said  rates,  duties,  and  assess- 
Xnents,  in  England^  Walesy  and  Berwick  upon  Tweedy  or 
the  coUecting  thereof,  shall  be  heard  and  finally  deter- 
mined by  the  said  Commissioners,  in  such  manner  as  by 
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VobauXVi.    this  act  is  directed,  upon  complaint  thereof  made  ^ 

!__  them  by  any  person  or  persons  thereby  grieved,  witb<^ 

The  Queen  fu^her  trouble,  or  suit  in  law,  in  his  Majesty's  Court  ^ 
^''^ErJoT''"  King's  Bench,  or  any  other  Court  whatsoever."  Sectft* 
Land  Tax.    enables  the   Commissioners    to   abate   the 

without  appeal,  "  if  any  person"  "who  shall  be 
or  assessed  by  thb  act  to  or  with  a  pound  rate  upon  IiiA 
her,  or  their  manors,  lands,"  &c.  "  shall,  upon  complfitB^ 
made  to  the  Commissioners,  in  such  manner,  and  •* 
such  times,  as  are  herein  directed  in  cases  of  appeals 
make  it  appear  to  the  said  Commissioners,  or  any  thre^ 
or  more  of  them  then  present  for  hearing  and  deter^ 
mining  such  appeals,   by   proof  upon  oath,  that  sndi 
assessment  doth  exceed  the  equal  pound  rate  that  oa(^ 
to  be  charged  on  him :"  and  to  re-assess  the  money  so 
abated  as  they  in  their  discretion  think  most  reaaonalik 
within  the  whole  hundred,  &c.  or  other  division  where 
the  overcharge  shall  happen ;  or  to  chaige  it  upon  any 
particular  part  which  may  appear  to  them  underchaiged; 
•  so  that  the   whole  sum   payable   for  the   division  be 
answered  and  paid  without  diminution. 

One  question  will  be,  whether  the  disproportion  now 
complained  of  is  not  the  subject  of  an  appeal  {^W^ht" 
man  J.  The  complainant  does  not  allege  that  he  is 
over-assessed  relatively  to  other  proprietors  in  his  own 
parish,  but  that  the  division  of  Bradley  is  over-assessed.] 
Further,  the  Commissioners  have  no  means  of  revaluing 
the  properties  or  causing  them  to  be  revalued.  [Sir 
F.  Thesigery  contra,  referred  to  stat  6  G.  4.  c  32.  $.  8., 
which  empowers  the  Lords  of  the  Treasury  to  order  an 
allowance  to  the  land  tax  Commissioners  for  incidental 
expenses  relative  to  the  assessments.]  And,  again,  no 
ground  is  laid  for  a  mandamus.     No  request  and  refusal 
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wiu     [Sir  F.  Thesigery  contra,  suggested  that  the   Qneen'a  Bench. 

isnoneiB  had  refused,  by  not  doing  that  which  !__ 

inant  urged  them  to  do,  but  doing  the  contrary.  ^®  Q^een 
HampbeU  C.  J.  The  request  would  be  only  that  ^''^JJJ'^;'''' 
)uld  carry  the  act  into  execution,  which  they  were  ^^^'^  '^^^' 
to  do  without  a  request]  It  is  in  the  discretion 
[Commissioners  to  assess  according  to  their  judg- 
K  they  do  erroneously,  mandamus  is  not  the 
[Lord  Campbell  C.  J.  We  can  make  them  ex- 
heir  jurisdiction,  but  not  in  a  particular  manner.] 
ire  called  upon  to  assess  according  to  their  judg- 
id  discretion.  They  say  they  have  done  so.  The 
8  been  performed;  and  there  is  no  refusal  [Lord 
H  C.  J.  Within  the  division  for  which  the 
Bsioners  act  there  ought  to  be  an  equal  pound  rate, 
bt  the  Commissioners  might  have  done  more  than 
ive.]  That  intimation  of  the  Court  will  be  a 
>r  the  future.  [Lord  Campbell  C.  J.  But  I  have 
dty  in  saying  that  a  mandamus  can  go.  Sir  F, 
r  said  that  the  complainant  would  be  satisfied 
e  expression  of  opinion  by  the  Court.  Lord 
•fl  C.  J.  To  go  on  from  year  to  year  with  one 
ta  where  values  must  be  fluctuating  cannot  be 


7.  Thesiger  then  proposed  that  the  rule  should 
laiged  without  costs.  Hill  contended  that  the  rule 
)  be  discharged  as  a  matter  of  right ;  and  he  again 
I  to  the  appeal  clause  (sect.  8)  of  stat.  38  G,  3.  c.  5. 
SjTtf  J.  It  is  clear  the  Commissioners  have  not 
lite  what  they  ought  to  have  done.  Lord  Camp- 
J.  The  proposal  is  reasonable.  The  Commis- 
have  made  a  considerable  mistake.] 
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Volume  XV I.        Phipson  (with  HUt)  and  Watson  and  Miller  Serjt  {yr  :^ 

^^^^'        Sir  F.  Thesiger)  were  not  heard. 

The  Queen 

V. 

Commission-        Per  Curiam  (a). 

E£8  OF 

Land  Tax.  Rule  discharged  without  coet:^ 


(a)  Lord  GuiipM/ C.  J.,  PatUton,  ColtridgtvA  WightmoHJs, 


Friday, 
January  ^\bL 


A.  person  who 
had  been  tried 
for  feloDY 
and  acquitted 
by  the  Court 
of  Quarter 
Sessions  was 
arrested  on  a 
ca.  sa.  while 
yet  in  the 
Court,  and 
while  the 
Quarter  Ses- 
sions were 
still  sitting. 
Held,  on 
motion  to  dis- 
charge him 
out  of  custody, 
that  an  ac« 
quitted  prisoner 
has  no  privi- 
lege from 
arrest,  even 
while  in 
Court 


Hare  against  Hyde. 

"pASHLEYy  in  the  present  term,  obtained  a  rule  nisi 
to  discharge  the  defendant  in  this  cause  fix>m  custody. 
It  appeared  that  the  defendant  was  indicted  and  tried 
for  embezzlement  at  the  West  Riding  Quarter  Sessiona 
He  was  acquitted  and  ordered  to  be  discharged.  Im- 
mediately afterwards  he  was  arrested  on  a  ca.  sa.  at  the 
suit  of  the  plaintiff  in  this  cause.  It  did  not  distincdy 
appear  on  the  affidavits  whether  he  had  actually  left  the 
dock  or  not;  but  it  was  clear  that  he  had  been  discharged 
by  the  Quarter  Sessions  and  arrested  in  Court  immedi- 
ately afterwards,  and  whilst  the  Quarter  Sessions  were 
still  sitting. 

Pickering  now  shewed  cause.  An  accused  person  who 
is  acquitted  on  a  criminal  charge  has  no  privilege  rede- 
undo  ;  Anonymous  (a)  case  in  Dowling,  Jacobs  v.  Jacobs(b)f 
Goodwin  v.  Lordon  (c).  [Lord  Campbell  C.  J.  After  ac- 
quittal and  discharge  the  prisoner  is  in  Court  like  any  one 

(a)  1  Bowl  P.  C.  157.  (6)  SDowL  P.  C  675. 

(c)  \  A.  ^  E.  378.     See  also  In  the  matter  of  DaugUu,  3  Q.  B,  825. 


tur  was  served  on  the  party  at  the  Old  Bcdleyy 
the  Court  was  sitting  there,  and  it  was  held  that 
enrice  was  a  sufficient  demand.] 
i  Court  then  called  upon 

AZfy^' contra.  The  defendant  would  have  been 
d  to  his  writ  of  privilege.  In  Com.  Dig,  Privikge 
I  it  is  said  '^  So  this  privilege  extends  to  a  party  or 
18^  who  attends  in  the  inferior  Courts  of  record." 
Campbell  C.  J.  That  proves  too  much.  If  he  has 
me  privilege  as  a  witness,  he  has  it  till  he  reaches 
ome  again,  which  the  cases  shew  he  has  not. 
man  J.  Is  a  prisoner  on  a  criminal  chai^ge  a 
iritbin  Chief  Baron  Camyns*s  meaning?]  He  was 
•r^  and  the  Queen  the  other  in  a  cause  pending 
Quarter  Sessions,  viz.  The  Queen  v.  Hyde.  The 
18  to  remove  obstructions  to  parties  accused,  who 
I  be  encouraged  to  face  theur  trials.  It  has  been 
i  by  the  Irish  Court  of  King's  Bench;  CaUans  v. 

d  Campbell  C.  J.  I  am  of  opinion  that  the  de- 
\t  bad  no  privily  in  respect  of  his  having  been 
ind  acquitted  and  ordered  to  be  discharged.  He 
Eter  that  in  the  same  position  as  any  other  of  the 

.^«««^<.        :»        r*^,,»«-  TTiA        ^AOAO      o\>^XWT     «V.Af       A«^        ««^_ 


Hare 

T. 

Hyde. 
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privilege  more  than  any  one  else. 

The  question  then  conies  to  be,  whether  any  person 
arrested  on  civil  process  in  a  Court  of  justice  is  entitled 
to  be  dischaiged.  I  do  not  think  he  is.  It  is  not  a 
proper  course  to  execute  an  arrest  in  such  a  place ;  and  I 
do  not  say  that  the  Court  in  some  cases  may  not 
discharge  the  person  so  arrested;  but  no  such  case  is 
made  here.  We  are  not  asked  to  vindicate  the  dignity 
of  the  Court  of  Quarter  Sessions,  but  applied  to  by  the 
defendant,  who  is  in  custody. 

Patteson  J.     This  is  the  defendant's  rule.     He  has 
no  privilege,  and  has  been  arrested,  so  &r  as  he  is  con-^ 
cemed,  rightly ;  though  it  may  be  that  the  arrest  was  ^ 
contempt  of  the  Court  of  Quarter  Sessions. 

Coleridge  J.  and  Wightman  J.  concurred. 

Rule  discharged  (a). 

(a)  Reported  by  C.  Blaekbum,  Etq. 
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RuMBELOW  against  Whalley.  ^'•^y* 

January  Slst. 

IpRENTICE,  for  the  plaintiff  in  this  cause,  obtained,  Debt  for  work 

o^  .  and  labour. 

during  the  term,  a  rule  nisi  to  review  the  Master's  Pleas.  To  the 

^        .  whole  decla- 

^*^tlon.  ration  except 

as  to  10/., 
parcel  &c, 

G.  Rochfort  Clarke  now  shewed  cause;  and  Prentice  ^^Aitoto/ 

T«^as  heard  in  support  of  the  rule.  "i^^  P"^^ 

**^  ^c,  payment 

before  action : 

The  judgment  of  the  Court  makes  any  further  state-  excepted  from 

ment  unnecessary.  J^.tS 

Cur.  adv.  vult.       ^^^^n 
the  ordinary 
foim. 

Patteson  J.,  in  the  ensuing  vacation  {February  22d.),  Replication, 

delivered  the  judgment  of  the  Court.  on  the  first 

This  was  an  action  of  debt  for  work  and  labour.  the^econd?(Mf 

The  defendant  pleaded,  as  to  all  but  10/.,  Never  in-  L^'ufwI^foiT. 

debted.     Secondly,  as  to  10/.,  other  than  that  excepted,  ^;^onr^°fid 

payment.     ITiirdlv,  as  to  the  10/.,  excepted,  payment  into  Court, 
.     •^  "  .  *°"  praying 

into  Court  of  10/.  1^.,  and  that  he  never  was  indebted  to  judpaent  for 
-»  ,   .     .^  .  1  ,    .  1  .1  plaintiflF's  costs 

tbe  plain  tin  m  more  than  10/.  as  to  the  said  sum  of  m  respect  of 

lO/.,  and  that  the  plaintiff  had  not  sustained  greater      a  verdict 

<^Mnages  than  U.  as  to  the  detention  of  that  10/.  nWnUffo/^'' 

The  plaintiff  replied,  joining  issue  on  the   plea  of  ^Ibted  to  the 

^^ever  indebted,  and  traversing  the  plea  of  payment;  e^^ent  of  lOi, 

^"nd,  as  to  the  plea  of  payment  into  Court,  accepting  fondant  on  the 

ment,  so  that 
'plaintiff  recovered  nothing  beyond  the  money  paid  into  Court.     On  a  rule  to  review  the 
^fXaster's  taxation  of  costs : 

Held,  that  plainti£f  was  entitled  to  the  costs  as  to  the  causes  of  action  relating  to  the  \0U 
t»%id  into  Court,  up  to  and  including  the  payment  into  Court 


398  Q.   B.  HILARY  TERM. 

Volume  XVL    the  sum  paid  in  and  praying  judgment  for  his  costs  in 
^^^^'       that  respect 


RuMBELow  On  the  trial  the  jury  found  for  the  plaintiff  on  the  plea 
Whalley.  of  Never  indebted,  to  the  extent  of  lOi  beyond  the  sum 
paid  into  Court,  and  for  the  defendant  on  the  plea  of 
payment  The  Master,  on  taxation,  has  allowed  the  de- 
fendant all  the  costs  of  suit,  deducting  only  the  plaindfiTs 
costs  as  to  the  issue  on  the  plea  of  Never  indebted.  In 
so  doing  he  has  followed  the  last  decision  at  ChambeiB 
in  this  Court,  diough  there  had  been  one  or  more 
former  decisions  the  other  way. 

A  rule  nisi  was  obtained  for  reviewing  the  taxation  by 
disallowing  the  defendant  all  his  costs  anterior  to  the 
plea  of  payment  of  money  into  Court,  so  far  as  relates 
to  the  causes  of  action  to  which  that  plea  was  pleaded, 
and  allowing  the  plaintiff  all  his  costs  as  to  such  causes 
of  action  up  to  and  including  the  payment  into  Court 
The  question  turns  on  the  Rule  of  Trin.  T.  1  VtcL  {a): 
"  The  plaintiff,  after  delivery  of  a  plea  of  payment  of 
money  into  Court,  shall  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  Court  in  full 
satisfaction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in,  and  he  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of  suit ;  and,  in  case 
of  nonpayment  thereof  within  forty  eight  hours,  to  sign 
judgment  for  his  costs  of  suit  so  taxed;  or  the  plaintiff 
may  reply  that  he  has  sustained  damages  (or  that  the 
defendant  was  and  is  indebted  to  him,  as  the  case  may 
be)  to  a  greater  amount  than  the  said  sum ;  and,  in  the 
event  of  an  issue  thereon  being  found  for  the  defendant, 
the  defendant  shall  be  entitled  to  judgment  and  his  costs 
of  suit" 

(a)  BA.^R  279. 
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By  the  language  of  this  rale  it  is  plain  that  it  con-  Qscmv  Be»eh. 

templated  the  pajnnent  into  Court,  either  in  respect  of  '___ 

the  whole  causes  of  action,  or  in  respect  of  a  part  only  R^mbklow 
of  them  selected  by  the  defendant;  and  in  cither  case  Whalley. 
it  gives  the  plaintiff  his  costs  of  suit  if  he  accepts  the 
money  so  paid  into  Court  in  discharge.  It  is  equally 
clear  that  it  gives  the  defendant  his  costs  of  suit  only 
where  the  plaintiff  replies  damages  or  debt  to  a  greater 
amount  and  there  is  an  issue  thereon,  that  is  on  such 
allegation  of  greater  amount.  In  the  present  case  there 
is  no  such  issue ;  therefore  it  is  not  within  the  words 
of  the  latter  part  of  the  rule.  But  it  is  within  the  words 
of  the  earlier  part  of  the  rule,  because  the  plaintiff 
has  accepted  the  money  in  discharge  of  the  cause  of 
action  in  respect  of  which  it  was  paid  in.  To  such  a 
plea  as  the  present  the  plaintiff  could  not  reply  a  greater 
amount  of  debt,  since  it  is  impossible  for  a  person  to 
be  indebted  in  more  than  lOL  in  respect  of  1021 ;  the 
defendant  by  adopting  this  form  of  plea  has  insulated  (to 
use  the  expression  of  Parke  B.  in  Harrison  v.  fFatt  (a) ) 
one  part  of  the  declaration  from  the  rest,  and  so  pre- 
vented the  raising  such  an  issue  as  would  under  the 
latter  part  of  the  rule,  if  found  for  him,  have  given  him 
the  costs  of  suit  K  he  had  pleaded  to  the  whole  decla- 
ration payment  into  Court  of  lOL  Is.  and  no  debt  ultra, 
he  would  have  driven  the  plaintiff  either  to  accept  that 
sum  in  discharge  of  the  whole  causes  of  action,  or  to 
have  replied  a  debt  ultra  and  so  incurred  the  risk  of 
having  to  pay  all  the  costs  of  suit  if  he  had  failed  upon 
that  issue. 

Here  the  defendant  could  not  so  plead,  because  he 

(a)  16  M.  §•  W.  316,  317. 
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was  indebted  at  one  time  in  a  greater  amount  than  the 
sum   paid  into   Court,   and   was  obliged  to  plead  an 
affirmative  plea  to  get  rid  of  that  greater  amount,  which 
affirmative   plea  could  not  be  joined  with  a  plea  of 
payment  into  Court  to  the  whole  declaration.     It  comes 
to   this    therefore,   that,   whenever   the   only  question 
intended  to  be  raised  by  the  pleadings  is  the  amount  of 
the  original  debt,  the  defendant  can  put  the  plaintiff  to  the 
alternative  of  accepting  in  discharge  of  his  whole  demand 
whatever  sum  the  defendant  chooses  to  pay  into  Court,  or 
proceeding  for  more  at  the  risk  of  the  costs  of  the  suit 
But,  wherever  the  original  debt  is  larger  than  the  sum 
which  the  defendant  chooses  to  pay  into  Court  as  a 
balance,  and  thus  he  is  obliged  to  plead  an  affirmative 
plea  or  pleas  to  reduce   that  original   debt    to   such 
balance,  he  necessarily  insulates  the  sum  so  paid  in  fix>m 
the  rest  of  the  declaration,  and  so  entitles  the  plaintiff  to 
accept  it  in  dischai^e  of  the  causes  of  action  in  respect 
of  which  it  is  paid  into  Court,  and  to  receive  all  costs 
of  suit  thereon. 

The  authorities  are  quite  in  accordance  with  this  view 
of  the  question.  The  case  of  Harrison  v.  Watt  {a)  is 
identical  with  the  present  case  in  all  points.  Goodee  v. 
Goldsmith  {b)  is  to  the  same  effect ;  and  the  recent  case  of 
McLean  v.  Phillips  (c)  proceeds  upon  the  very  distinc- 
>  tion  above  pointed  out,  although  it  was  not  expressly 
noticed  by  the  Court.  Neither  is  that  distinction  a 
frivolous  one  with  reference  to  the  present  rule  of  Court, 
as  at  first  sight  might  perhaps  be  thought  Suppose  a 
declaration  for  goods  sold  and  delivered  and  for  work  and 
labour ;  the  defendant  pleads  payment  into  Court  as  to 


(a)  16  Af.^  W.  316. 
(c)  7  Om.  P.  817. 


(6)  2M.^W.  20i. 
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the  goods,  and  never  indebted  as  to  the  work  and  labour;    Queen'M  Bench. 

.     .  ....  1851 

the  plaintiff  accepts  the  money  paid  in  in  discharge  of  the   ' 

count  for  goods  sold,  and  proceeds  as  to  the  work  and     Rumbe^-o^ 

labour  and  fidls.     It  seems  clear  that  under  the  rule  in     Whatlfy. 

question  he  would   be  entitled  to  his  costs  as  to  the 

goods.    But  suppose  the  defendant  had  paid  a  sum  into 

Court  in  respect  of  both  demands  and  the  plaintiff  had 

gone  on  for  a  larger  amount  and  failed,  he  would   be 

precisely  within  the  words  and  meaning  of  the  latter 

part  of  the  rule.     Whether  it  would  be  right  to  alicr  the 

rule  and  give  the  plaintiff  his  costs  at  all  events  up  to  the 

time  of  payment  of  money  into  Court  so  far  as  relates  to 

the  causes  of  action  in  respect  of  which  it  is  paid  in 

(since  it  appears  plain  that  he  was  right  in  bringing  an 

action)^  is  not  for  us  to  determine ;  but  as  the  rule  now 

stands  we  are  of  opinion  that  such  a  case  as  the  present 

is  not  within  the  latter  part  of  the  rule,  though  it  is  within 

the  former,  and  that  the  taxation  must  be  reviewed  in 

the  manner  prayed. 

It  is  not  contested  that  the  defendant  is  entitled  to 
the  costs  subsequent  to  the  payment  into  Court,  which 
he  has  on  other  rules,  and  other  grounds,  indepcndenr 
of  that  rule  which  we  have  been  called  upon  to  in- 
terpret 

Rule  absolute  (a), 

(a)  Reported  by   C.  Bhtckburn^  E^q. 
See  Thame  v  Boa$U  1*2  Q.  B.  80B   815.  noto  {b),  104*2 
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Friday,  Hunter  against  Liddell. 

January  3l8t. 

The  Master        TTUMFREY  had  obtained  a  rule  nisi  on  behalf  of 
taxing  C08U  ^^ic  defendant  in  this  cause^  to  review  the  Master's 

ought  not  to  ' 

allow forthe  taxation.     The   cause   was  tried   in  Londoru   and   the 

travelling  ex- 
penses of  plaintiff  obtained  a  verdict.     Several  of  his  witnesses  (as 
witnesses  a  ,,/«,.  v  ^    .  ,  , 

ffreater  amount  appeared  bj  affidavit)  were  seafanng  men  who  came  by 

able,  though  it  sea  from  Newcastle  to  London  to  attend  the  trial     The 

i^a  mile,  and  plaintiff  had  paid  them  at  the  rate  of  Is.  per  mile,  which 

Sonf actually  g^^^^J  exceeded  the  cost  of  a  passage  from  Newcastle  to 

S^**^rii*n  Lo^<^^*    The  Master  allowed  the  sum  paid;  and  Pat- 

them.  i^f^  J,  at  chambers  refused  to  disturb  his  taxation. 


Sir  F.  Thesiger  and  Atherton  now  shewed  cause.  They 
stated  that  the  Masters  had  uniformly  construed  the 
Directions  to  taxing  officers^  Reg.  Gen.  HiL  Vac  4  W^.  4.  (a), 
as  requiring  them  to  allow  the  sum  actually  paid,  pro- 
vided it  did  not  exceed  1^.  per  mile;  and  they  ai^gued 
that,  supposing  this  practice  to  be  wrong,  it  ought  not  to 
be  altered  retrospectively,  so  as  to  affect  the  plaintiff  who 
in  reliance  on  it  had  actually  disbursed  the  money. 

Humfreyy  contra,  was  not  called  upon. 

J/ord  Campbell  C.  J.  I  am  quite  clear  that  this  rule 
must  be  absolute.  The  direction  to  taxing  officers  in 
question  is  in  these  words:  ''For  every  witness  the  allow- 

(a)  b  B,^  Ad,  xix. 
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ance  for  travelliDg  to  be  the  expense  actually  paid,  not  ex-  Queen's  Bench. 
ceeding  Is.  a  mile,  unless  under  special  circumstances  (a)."  ^  _ 

It  is  clear  what  the  meaning  of  this  is.  The  taxing  Hunter 
officers  are  to  enquire  what  expenses  are  actually  in-  Iaddell. 
curred,  and  to  allow  those  if  they  do  not  exceed  Is.  a 
mile;  but  it  is  not  meant  that  they  are  to  permit  the  suc- 
cessful party  to  pay  his  witnesses  Is.  s,  mile  whatever  be 
the  expense,  and  have  that  payment  allowed  in  costs,  so 
as  to  make  the  maximum  prescribed  a  minimum.  It 
appears  that  the  construction  put  upon  the  rule  has  been 
to  make  such  an  allowance.  We  have  conferred  with 
all  our  brethren;  and  the  Judges  are  unanimously  of 
opinion  that  the  construction  put  upon  the  rule  is  wrong. 
The  expenses  of  witnesses  called  by  the  successful  party 
must  be  borne  by  the  unsuccessful  party,  but  it  is  only 
the  reasonable  expenses.  To  lay  down  a  rule  by  which 
the  successful  party  could  always  make  the  unsuccessful 
party  pay  1^  a  mile  for  the  expenses,  though,  as  in  the 
present  case,  the  witnesses  were  seafaring  men  travelling 
by  sea,  who  could  and  did  come  to  the  trial  for  much  less 
than  Is.  a  mile,  would  be  unreasonable ;  and,  when  it  is 
brought  before  us  that  such  a  rule  has  in  practice  been 
acted  upon,  we  are  bound  to  correct  it 

Patteson  J.  The  meaning  of  the  direction  seems 
very  clear:  but,  finding  that  the  practice  of  the  Masters 
had  been  uniform,  I  did  not  think  it  right  to  overthrow 
it  at  chambers. 

CoLEBiDOB  and  Wightman  Js.  concurred. 

Rule  absolute  (&). 

(«)  SB.  Sf  Ad.  xix.  (6)  Reported  by  C  Blackburn,  Esq. 

2  D  2 
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Under  Stat. 
9&}0  Vi€t. 
c.  66.  «.  1., 
an  imprison- 
inent,  out  of 
the  parish,  in 
default  of  pay- 
ing a  fine,  upon 
a  summary  con- 
viction, does 
not  break  the 
residence  in 
the  parish ; 
and,  if  there  be 
on  the  whole 
a  five  years' 
residence, 
without  reck- 
oning the  time 
of  imprison- 
ment, and  the 
residence  be 
continuous  with 
the  exception 
of  that  time, 
the  resident  is 
irremoveable. 

Where  a 
case  is  stated 
for  the  Court 
under  stat. 
12  &  13  Viei, 
0.  45.f.  n., 
and  argued  on 
concilium,  the 
counsel  sup- 
porting the 
order  of  the 
magistrates  is 
entitled  to  be- 
gin and  reply. 


The  Queen,  on  the  prosecution  of  the  Overseers 
of  Leeds,  against  the  Overseers  of  Holbeck. 

nPHE  following  case  was  stated  for  the  Coart,  by  cider 
of  Wightman  J.,  under  stat.  12  &  13  Vict  c,  46.  s.  11. 

On  2d  April  1850,  the  respondents  took  out  an  order 
of  two  justices  of  the  peace  for  the  borough  of  Leeds^ 
having  jurisdiction  in  that  behalf,  for  the  removal  of 
John  Rhodes  the  younger  from  the  township  of  Leeds 
to  the  township  of  HoJbech^  both  in  the  said  borough. 

The  appellants  admit  the  settlement  to  be  in  their 
township:  and  the  respondents  admit  that  the  pauper 
had  resided  six  years  in  their  township,  previously  to 
taking  out  the  order,  and  was  irremoveable  therefrom, 
unless  committal  to  prison  and  imprisonment  therein 
as  hereinafter  mentioned  interrupts  the  residence  and 
creates  removeability. 

On  4th  December  1848,  the  pauper  was  convicted  by 
two  justices  of  the  said  borough  for  an  assault,  and  was 
adjudged  to  pay  a  penalty  of  6s.,  and  8<.  for  costs,  and, 
in  default  of  payment,  was  ordered  to  be  committed  to 
the  House  of  correction  of  the  said  borough  for  seven 
days,  "  unless  the  said  several  suras  should  be  sooner 
paid."  The  pauper  did  not  pay  the  penalty  and  costs, 
or  either  of  them,  and  was  therefore  sent  to  the  House 
of  correction,  which  is  not  in  the  township  of  Leeds  but 
in  another  township ;  and  he  was  confined  there  for  the 
seven  days. 

On  5th  September  1849,  the  pauper  was  again   con- 
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victed  under  the  Leeds  Improvement  Act,  for  being  Quten'»  Bench. 
drunk,  and  he  was  ordered  to  pay  a  penalty  of  5*.,  and 
5«.  further  for  costs ;  and,  in  default  of  immediate  pay- 
ment of  the  said  penalty  and  costs,  he  was  to  be  im- 
prisoned for  three  days.  Not  paying,  he  was  committed 
to  the  said  House  of  correction,  and  served  the  three 
days  therein  as  a  prisoner. 

(The  two  convictions  were  set  out  in  the  case.) 
The  appellants  and  respondents  apply  to  this  Court 
for  its  decision  upon  the  facts,  and  engage  to  carry  out 
the  same,  as  provided  by  stat.  12  &  13  VicU  c.  45.  8.\\. 
The  case  was  argued  in  last  term  (a). 


Pickerinff,  for  the  appellants,  claimed  to  begin,  lie 
contended  that,  as  this  was  a  concilium,  and  he  was 
impugning  the  decision  of  the  magistrates,  his  position 
was  analogous  to  that  of  the  counsel  for  a  defendant  on  a 
conviction  brought  up  by  certiorari,  or  on  a  writ  of  error 
after  a  judgment  for  the  Crown,  or  on  the  impugning  a 
conviction  by  habeas  corpus;  and  he  referred  to  Comer's 
I^ctice  of  the  Crown  side  of  the  Court  of  QueaCs  Bench, 
pp.  78,104,117. 

Pashleyy  contra,  mentioned  Regina  v,  Dlgnam  (b). 


Lord  Campbell  C.  J.  There  is  a  special  case :  the 
counsel  for  the  prosecutor  therefore  begins ;  and  that  is 
the  position  of  the  counsel  supporting  the  order  of  the 
justices. 

(a)  November  13th,   1850.      Before  Lord   Campbell  C.  J.,    Coleridge, 
Wigktman  and  Erie  Js. 
(6)  1  A.^  E,  593. 
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Vohme  XV L  Poshleyy  for  the  respondents.    The  pauper  had  resided 

^^^^-  in  Leeds  six  years ;  and  that  is  undoubtedly  su£Scient  to 

The  Queen  make  him  irremoveable  under  sect  1  of  stat.  9  &  10  Vict 


V. 


Overseers  of  c.  66.,  unless  the  len  days  during  which  he  was  im- 
prisoned effect  a  break  in  the  residence.  In  Regina  t. 
Halifax  (a)  it  was  held  that  such  a  break  was  prodaoed 
by  a  removal  under  an  order,  though  it  lasted  for  a  few 
days  only,  and  there  was  always  an  animus  reyertendL 
The  same  point  was  ruled  in  Regina  v.  Seend  (ft).  [Lord 
Campbell  C.  J.  Do  you  say  that  the  five  years  could  not 
be  completed  after  the  expiration  of  the  imprisonment  ?] 
They  could  not,  more  than  after  a  return  finom  a 
removal  by  reason  of  cesser  of  chargeability.  There 
must  be  a  fresh  five  years  complete.  In  Regina  ▼•  Sal- 
ford  (c)  it  was  held  that  an  imprisonment  under  sentence 
for  misdemeanor  broke  the  residence ;  that  is  the  present 
case.  Ten  days,  for  this  purpose,  must  be  as  effective  as 
a  year.  [Erie  J.  Has  not  a  distinction  been  suggested 
between  felony  and  misdemeanor,  on  account  of  the 
former  working  a  forfeiture  of  property?]  Regina  v. 
Pott  Shrigley  {d)  was  certainly  a  case  of  felony;  but 
Regina  v.  Salford  (c)  was  one  of  misdemeanor.  It  is 
enough  if  the  inhabitancy  be  destroyed  by  compulsion. 
[Lord  Campbell  C.  J.  Suppose  the  apprehension  turns 
out  to  be  illegal,  and  the  pauper  is  released  after  twen^ 
four  hours'  confinement]  The  rule  may  be  confined  to 
criminal  execution.  [Lord  Campbell  C.  J.  Then  you 
give  up  the  generality  of  your  canon :  the  case  I  suppoe 
would  be  one  of  compulsory  pemoctation.  Suppose  a 
man  put  in  the  stocks  for  twenty  four  hours.]     It  would 


(a)  12Q.  B.  in.  (6)  12  Q,  B.  133. 

(c)   12  Q.  B,  106.  {d)  12  Q.  B.  143. 
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be  very  inconvenient  to  attempt  to  draw  a  line  between    Queen*  Bthch, 

different  kinds  of  compulsory  absence.     [Lord  Campbell  __l^'j 

C.  J,  It  would  be  very  inconvenient  not  to  do  so.]  ^*^®  Quttw 
Cases  like  those  supposed  might  have  occurred  before  ^crse<;w  of 
the  decifflons  which  have  been  cited:  and  the  same 
aigument  might  have  been  suggested  against  those 
decisions.  [Jx)rd  Campbell  C.  J.  Could  not  the  pau- 
per here  have  obtained  his  liberty  at  any  time  by  paying 
the  fine?]  He  had  no  locus  poenitentiae  after  he  was 
committed  in  default  of  payment :  he  could  not  tender 
the  money  to  the  gaoler.  It  may  be  admitted  that  an 
imprisonment  produced  by  a  fraud  on  the  part  of  the 
parochial  authorities  would  be  ineffectual.  [Lord  Camp- 
bell C.  J.  But  not,  you  say,  a  mistaken  charge:  a 
charge  for  instance  dismissed  upon  proof  of  an  alibi. 
£rk  J.  Possibly  a  distinction  might  be  drawn  between 
a  conviction  and  a  mere  bringing  up  for  enquiry.]  That 
might  be  reasonable.  In  Rex  v.  Great  Salkeld  {a)  a  bas- 
tard, bom  in  L.  while  his  mother  was  there  under  an  order 
of  removal  from  S,,  which  order  was  afterwards  quashed, 
was  held  to  be  bom  in  S,  for  the  purpose  of  settlement ; 
so  perhaps  it  might  be  considered  that  an  imprisonment 
not  ending  in  a  conviction  worked  no  interruption. 
[Lord  Campbell  C.  J.  Some  questions  have  arisen  as 
to  the  interruption  of  a  year's  service  by  the  apprehension 
of  the  servant.  Coleridge  J.  mentioned  Rex  v.  Barton  tipon 
Irwell  (6),  Rex  v.  Westmeon  (c),  Rex  v.  North  Cray  (d), 
Rex  V.  Coningsby  (e).]  In  such  cases  the  forty  days' 
residence  gives  the  settlement,  upon  the  condition  of  a 
hiring  and  service  for  a  year:   and    the    dispensation 

(a)  6  Af.  ^  5.  408.  (6)  2  ilf.  ^  5.  329. 

(c)   CaUL  129.  (t/)   Cald.  496. 

(e)  \  B.tn  Ad.  156. 
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Volume  XVI.    prcvcnts  the   breach  of  the  condition.     The  question 

L_  here   is  different:   the  irremoveabiliiy  requires  a  ccm- 

e  Queen    tinuQQg  fiy^   years'   residence.     It  is  not  even   like   a 
^oTr"  ^^    question  of  domicile:  there  the  old  domicile  remains  till 
a  new  one  be  gained. 

Pickertnffy  contra.  There  is  no  resemblance  between 
such  a  case  as  this  and  an  imprisonment^  or  transporta- 
tion, under  a  conviction  for  misdemeanor  or  felony. 
Here  the  pauper  could  at  any  time  have  put  an  end  to 
the  absence  by  paying  the  fine :  he  remains  in  prison 
merely  till  he  can  find  the  money :  the  imprisonment  is 
therefore  not  a  break  per  se ;  which  is  the  only  question 
raised  for  the  Court.  The  argument  on  the  other  side 
jvould  go  the  length  of  breaking  a  residence  by  an  im- 
prisonment for  the  most  trivial  breach  of  a  local  act;  for 
instance,an  omission  to  remove  snow  from  the  street  door. 
No  analogy  can  be  drawn  from  the  effect  of  an  order  of 
removal :  there  the  effect  is,  ex  vi  termini  and  by  the 
very  nature  of  the  proceeding,  to  change  the  residence. 
That  appears  from  the  language  of  the  Court  in  Regina 
V.  Halifax  (a).  The  object  of  the  statute  would  be 
almost  entirely  defeated  by  construing  residence  with  the 
strictness  contended  for  by  the  respondents. 

Pashley^  in  reply.  In  Re  Bartlett{b)  it  was  held  by  the 
Court  of  Exchequer  that  imprisonment  under  sentence 
for  misdemeanor  was  no  excuse  for  the  non-residence 
of  a  perpetual  curate,  under  stat.  1  &  2  Vict  c.  106.: 
and  this  Court  had  previously  taken  the  same  view  in 
Ex  parte  Bartlett  (c).      In  Regina  v.  Pott  Shrigley  (rf) 

(a)  12  Q.  B.  116.  (6)  3  Exch.  28. 

(,c)  12  g.  B.  488.  (d)  12  Q.  B.  143. 
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the  Court  expressly  rely  upon  Regina  v.  Salford  (a),  as  Quetn't  Bench. 
establishing   the  principle   that  imprisonment  under  a        ^^^^' 

conyiction  causes  a  break  in  the  residence ;  and  they  say  The  Queen 

that,  if  the  pauper  in  Regina  v.  Pott  Shrigley  (b)  had  Overseen  of 

^     •/      \  HOLBECK. 

returned,  his  residence  would  nevertheless  have  been 
broken  by  the  imprisonment  and  transportation.  It  is 
said  that  the  imprisonment  in  default  of  payment  of  fine 
stands  upon  a  difierent  footing  from  imprisonment  under 
a  sentence  without  an  alternative,  because  in  the  former 
case  the  party  may  terminate  his  imprisonment  by  pay- 
ing: but,  even  if  this  were  so,  it  would  introduce  a 
dilemma:  for,  if  he  has  the  money  and  will  not  pay, 
his  absence  is  voluntary  and  there  is  no  purpose  of 
return :  but,  if  he  cannot  pay,  then  there  is  a  compulsory 
absence  as  much  as  in  the  case  of  every  other  imprison- 
ment. Under  the  civil  law,  banishment  created  a  new 
domicile ;  ^'  relegatus  in  eo  loco,  in  quern  relegatus  est, 
interim  necessarium  domicilium  habet  ;*'  Dig.  lib.  l.  tit. 
1.  c.  22.  §  3.  [Lord  Campbell  C.  J.  Perhaps  that  may 
be  so  now,  when  a  man  is  sent  to  Botany  Bay,  but 
surely  not  when  there  is  no  relegatio  beyond  a  three 
days'  imprisonment  for  not  paying  a  finc.J 

Cur,  adv.  vulL 

Lord  Cabiipbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

In  this  case  it  is  admitted  that  the  pauper  has  resided 
for  the  five  years,  so  as  to  be  irremovcablc,  unless  an 
interruption  in  such  residence  had  been  created  by 
imprisonment      We  assume,  therefore,  that  he  had  a 

(«i)  12  g.  B.  106.  {^b)  12  Q.  II  143. 
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Qwea'i  Btnck.  dwelling  or  a  place  of  residence  in  the  respondent  parish, 
together  with  the  iutention  of  returning  thereto  as  soon 
TheQuKKN    33  (j^^  ^jj^g  of  the  imprisonment  expired:  and  the  ques- 
Oveneere  of    tion  of  interruption  is  then  raised 

HOLBECK.  ^ 

Upon  the  argument  it  was  contended  that  absence 
under  an  imprisonment  in  execution  would  create  an 
interruption,  because  the  power  of  returning  would  be 
taken  away  by  law  during  such  imprisonment,  thoi^h  it 
was  not  supposed  that  absence  alone  would  produce  that 
effect  But  we  find  no  good  reason,  and  no  analogy,  to 
support  this  position ;  while  the  danger  of  endeavour  to 
defeat  the  right  by  means  of  imprisonment  affords  a 
reason  against  it :  nor  is  there  anything  in  the  statute 
tending  to  define  the  meaning  to  be  attached  to  the 
term  <^  residence,"  which  is  capable  of  being  applied  to 
various  combinations  of  facts:  neither  is  there  any 
authority  for  it 

The  decisions  in  respect  of  orders  of  removal  stand 
upon  the  nature  of  that  proceeding,  which  was  created 
for  the  purpose  of  breaking  the  continuity  of  inhabiting 
for  forty  days ;  and  it  ought  to  have  the  same  effect  in 
respect  of  five  years  as  of  forty  days.  The  judgments  in 
Regina  v.  Salford  (a)  and  Regina  v.  Pott  Shrigley  (h)  at 
first  give  the  impression  that  imprisonment  would  be  a 
break  in  the  residence.  But,  if  the  points  presented  for 
decision  are  considered,  it  will  appear  that  no  such  rule 
was  laid  down.  In  Regina  v.  Pott  Shrigley  (i)  the 
pauperis  husband  was  sentenced  to  be  transported  before 
the  order  in  question  for  the  removal  of  the  pauper  was 
made.  Under  these  circumstances  it  was  contended 
that  the  residence  of  the  wife  after  the  transportation  of 

(a)  12  Q.  B.  \Q(^.  (6)  12  Q.  B.  143. 
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the  husband  united  with  her  former  residence  with  him^ 
and  rendered  her  irremoveable :  but,  as  a  wife  is  not 
irremoveable  unless  her  husband  if  present  would  be  so, 
this  was  decided  in  the  negative :  and  the  case  has  no 
bearing  on  the  question  of  interruption  of  residence, 
further  than  that  it  is  assumed  throughout  that  the  trans- 
portation is  an  interruption.  In  Regina  v.  Salford  {a) 
the  main  question  was,  whether  the  time  of  imprisonment 
during  the  five  years  preceding  the  order  was  to  be 
excluded  Scorn  computation  for  all  purposes,  where  the 
place  of  imprisonment  was  out  of  the  parish :  and  no 
point  was  made  in  respect  of  domicile  or  intention  to 
return.  The  Coiut  decided  that,  unless  there  were  five 
years'  residence,  the  question  of  exclusion  of  time  of 
imprisonment  by  force  of  the  proviso  did  not  arise. 
It  was  not  argued  that  the  residence  continued  unbroken 
daring  the  time  of  the  imprisonment  stated  in  that  case. 
If  that  point  had  been  established,  the  proviso  would 
have  been  inapplicable :  but,  assuming  the  residence  to 
have  been  broken  when  the  imprisonment  occurred, 
the  application  of  the  proviso  became  essential.  The 
question  of  interruption  was  not  discussed;  but  the 
decision  assumed  the  interruption  to  be  admitted. 

The  point  therefore  now  presented  was  not  decided 
in  these  cases.  And,  as  the  operation  of  the  statute 
would  be  much  restricted  if  we  held  the  irrcmovcability 
to  be  destroyed  by  every  imprisonment,  we  have  come  to 
the  conclusion  against  the  appellants  upon  the  facts  here 
stated 

Judgment  for  respondents  (b). 

(a)  12  Q.  B.  lOe. 

(6)  See  T%e  Queen,  on  the  proteeutum  of  the  Overseers  of  Rotherfidd^ 
V.  The  Oveneert  of  Hartjidd,  and  The  Queen  v.  The  Inhabitants  of 
St.  Andrew,  ffoHwrnf  both  decided  January  21,  1852. 


Queen's  Bench, 
1851. 


The  Queen 

V. 

Overacers  of 

HOLBECK. 
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The  Queen  against  Cottle  and  two  Others. 


A  local  and 
personal  act 
(3  &  4  Vict, 
e,  xxxri.) 
created  trus- 
tees of  certain 


turnpike  roads, 
which  were 


npii 
ich  \ 
described  by 


TNDICTMENT,  The  first  count  charged  that  de- 
fendants, on  &c.>  with  force  &c,y  at  the  parish  &c. 
(Sf.  James  in  Taunton,  Somersetshire),  in  a  certain  road 
there  called  the  Kingston  Road,  being  the  Queen's 
common  highway,  used  for  all  the  liege  &C.5  with  their 
8«m!e  inSe**^   horscs,  coaches,  carts  and  carriages,  to  go  &c.,  unlawitilly 

town  of  T. 
The  act  was 
to  be  fai  ope- 
ration for 
thirty  one 
years.  Sect  27 
enacted  that 
it  should  not 
be  lawful  for 
the  trustees  to 
continue  or 
erect  any  turn- 
pike  or  toll- 
g^te  across  the 

said  roads,  in  the  towns  of  T.  and  H'.,  or  in  any  other  town  through  or  into  which  tlie  said 
roads  mi§[ht  pass  or  be  made.  Held,  on  indictment,  for  erecting  and  continuing  a  turnpike 
gate  withm  the  town  of  T. ,  and  issue  joined  upon  a  plea  of  Not  guilty : 

1.  That  the  jury  were  rightly  directed  that  the  word  "  towns**  was  to  be  understood  in  a 
popular  sense,  as  a  congregation  of  houses,  and  they  were  to  conuder  whether  the  spot 
where  the  gate  stood  was  surrounded  by  houses  so  reasonably  near  that  the  mhahitants 
might  fairly  be  said  to  dwell  together. 

2.  That  a  gate  was  unlawfully  built  or  continued  which  stood  across  the  road  within 
the  town  of  T.  as  constituted  for  the  time  being ;  and  that  the  enactment  was  not  confined  to 
the  town  as  constituted  at  the  time  when  the  act  passed. 


and  injuriously  did  place,  fix  and  fasten  a  certiun  gate  in, 
upon  and  across  the  Queen's  common  highway  aforesaid, 
and  then  and  there,  on  &c.,  did  continue  See.,  whereby 
the  highway  was  obstructed  &c. 

Second  count.  That,  after  the  making  &c.,  of  a  cer- 
tain act  &c.  (3  &  4  Vict  c.  xxzvi.,  local  and  personal, 
public  {a) ),    "  for   more    effectually  repairing   several 


(a)  Sect  1  recites  Stat  18  G,  3.  c.  97.,  "  for  more  effectually  amending, 
widening,  and  keeping  in  repair  several  roads  leading  from  the  town  of 
Taunton,  in  the  county  of  Somenet;  and  for  repealing  two**  fonner  acts 
'*  relating  to  the  said  roads ;  and  for  amending,  widening  and  keeping  in 
repair,  scfcral  other  roads  adjoining  thereto;**  stat.  39  G.  3.  c  38., 
(local  and  personal,  public)  "for  altering,  enlarging  and  repealing  some 
of  ibc  provisions  in  an  act**  &c.  (^18  G,  3.  c.  97.)  "for  repairing  several 
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roads  leading  from  the  town  of  Taunton  in  the  connty  of  Queen'*  Bench. 

Somerset^  and  for  making  several  deviations  and  new  lines  \ — 

The  Queen 

Cottle. 
roads  leading  from  the  town  of  Taunion,  and  other  roads  adjoining 
thereto,  in  the  county  of  Someruit  and  for  extending  the  provbions 
of  the  said  act,  to  a  road  from  Tweker't  Gate,  in  the  parish  of  Lyng, 
to  Piper's  /mi,  in  the  parish  of  Atheott  in  the  said  county  of  Somertei;** 
and  Stat.  57  G,  3.  c.  Ixvil  (local  and  personal,  public)  "  for  continuing 
and  amending  two  acts  of  his  present  Majesty,  for  repairing  several  roads 
leading  from  the  town  of  ToMmion,  in  the  county  of  Somenetg**  and  after 
renting  also  that  it  would  be  of  g^reat  benefit  and  convenience  to  the  per- 
sons residing  m  the  neighbourhood  of  the  said  roads,  and  to  the  inhabitants 
of  several  adjacent  towns  and  places,  if  power  were  given  to  widen,  divert 
and  improve  certain  roads  in  this  clause  mentioned ;  and  also  that  it  is 
expedient  that  the  tolls  authorised  to  be  taken  by  the  said  acts  should  be 
altered  or  increased,  and  the  acts  repealed ;  repeals  tho  same. 

Sect  2  enacts  that  this  Act  shall  be  put  in  execution  for  the  purpose  of 
repairing  &e.  the  several  roads  comprised  in  the  districts  after  mentioned, 
tbat  is  to  say  :  **  The  Minehead  and  Milverton  district,  comprising  the  roads 
lfn^«"g  from  the  North  end  of  the  market-ground,  in  the  town  of  Taunton, 
through  North-Stxeet,  and  through  the  parishes  of  Taunton  Saint  James, 
Siapkgmf^*  &c.  ^'to  the  town  of  Milverton $**  "and  also'* (a  road  in  tho 
parish  of  MUvtrton^  *'  to  Milverion  turnpike-gate ")  :  **  The  Broomjield 
district,  comprising  the  roads  from  the  George  Inn,  in  the  parish  of  Taunton 
Saint  Jamet,ihTOUg\i  the  parish"  &c.  ;  *'and  from  the  smith's  shop  at  Row- 
barton,  in  the  parish  of  Taunton  Saint  James,  through  tho  parishes**  &'c. 
■«  to  the  direction  post  beyond*'  &c. ;  **  Tho  London  and  Bridgwater  district, 
comprising  the  roads  from  the  north-east  comer  of  the  market-ground,  in 
the  town  of  Taunton,  through  the  cast  part  of  Fore- Street,  and  through 
^ojf-Street,  East-ridge,  the  parishes  or*&c.  (specifying points,  as  before): 
••  The  Wellington  and  Pitminster  district,  comprising  the  roads  from  the 
south-east  comer  of  the  market-ground,  in  the  town  of  Taunton,  through 
the  south  part  of  Fore- Street  to  ^t^A- Street;  and  from  the  north-west 
comer  of  the  said  market-ground,  through  the  west  part  of  Fore- Street, 
and  through  Zf/yA-Street  and  Shuttem,  and  the  parishes  of  Wilton,**  &c, 
**and  Wellington,  to  WhiU  Ball,  in  the  parish  of  Sampford  ArundeU"*  &c  : 
••  The  Skoreditch  dl«trict,  comprisi  g  the  roads  from  the  junction  of  Etut- 
Slreet  and  5'tZMr-Street,  in  the  town  of  Taunton,  through  the  said  Silter. 
Street,  and  through  the  parishes"  &c.  :  "  And,  the  AshcoU  district,  com- 
prising  the  road  from  Tucker's  Gate,  in  the  parish  of  Lgng,  through  the 
parishes**  &c., "  to  Piper's  Inn,  in  the  parish  of  Ashcott." 

Sect.  3  appoints  certain  persons  and  their  successors  trustees. 
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of  road  connected  therewith^"  to  wit  on  &c.»  defendants, 
with  force  &c.,  at  the  parish  aforesaid  ftc,  a  certain 
turnpike  gate,  before  that  time  made,  erected  and  set  up 
in  the  said  town  of  Taunton  by  certain  persons  to  the 
jurors  unknown,  across  a  certain  road  in  the  said  town  of 
Taunton,  called  the  Kingston  Ready  the  said  road  then, 
and  during  all  the  time  aforesaid,  being  a  public  highway, 
and  being  one  of  ^  the  roads  comprised  in  the  said  act, 
unlawfully  &c.,  did  continue  across  the  said  road,  in  the 
said  town  of  Taunton,  and  yet  do  continue  &c. ;  and  that 
defendants,  on  &c.,  at  &c.,  in  the  said  road  in  the  said 


Powers  are  then  given  (sect  5)  to  widen,  divert,  &o.,  describing  the 
points  minutely. 

Sect.  14.  **And  whereas  there  are  several  tampike  or  toU-hooaes 
belonging  to  the  said  turnpike-roads,  in  and  near  the  town  of  TbamloM, 
which  it  may  bo  convenient  to  discontinue  as  toll  or  coUectiDg-boiiaes :  Be 
it  therefore  enacted/*  &c.  (power  to  sell  such  houses). 

Sect  15  enacts :  **  That  it  shall  bo  lawful  for  the  said  tnisteet  to  de- 
mand, and  take  or  cause  to  be  demanded  and  taken  at  each  and  eteiy  oC 
the  toll-gates,  turnpikes,  side-bars  or  chains,  continued  or  to  be  erected  m, 
upon  or  on  the  sides  of  the  said  roads,  such  tolls  or  sums  of  mooej  as  the 
said  trustees"  shall  order,  not  exceeding  &c.:  then  follows  a  table  of 
tolls. 

Sect.  27  enacu :  "  That  it  shall  not  be  lawful  for  the  said  tmsteea  to  eon- 
tinne  or  erect  any  turnpike  or  toll-gate  across  the  said  roads,  in  the  towna 
of  Thunton  and  WdlingUm^  or  in  any  other  town  through  or  into  whidi  the 
said  roads  may  pass  or  be  made,  nor  to  apply,  expend  or  appropriate  any 
of  the  tolls  hereby  granted,  or  any  of  the  moneys  raited  by  virtue  of  the 
said  recited  acts  hereby  repealed,  or  to  be  raised  by  virtue  of  thb  act,  in 
repairing  or  amending  any  part  of  the  said  turnpike-roads,  in  any  town  or 
place  which  is  or  shall  be  paved  or  repaired  by  any  commiasionerB  or  tros- 
tees  for  executing  any  local  act  of  Parliament** 

Sect  30  gives  tho  construction  of  certain  words  in  the  Ac^  not  indnding 
"towns." 

Sect.  32  enacts :  "  That  this  act  shall  commence  and  take  efleet  npon 
the  third  Monday  next  after  the  passing  hereof,  and  shall  oontimie  and  be 
in  force  for  and  during  the  term  of  thirty  one  years,  and  from  thenoe  lo  the 
end  of  the  then  next  session  of  Parliament** 
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town  of  Taunton,  the  said  road  then,  and  during  all  the  Quetn'i  Btneh. 
time  aforesaid,  being  the  Queen*s  common  highway  used       ^^^^' 
for  all  the  liege  &c.,  with  their  horses,  coaches,  &c.,  to    '^^^  Quebn 
go  &c.,  unlawfully  and  injuriously  did  place,  fix  and       Cottle. 
&sten  the  said  turnpike  gate,  over  and  across  the  Queen's 
common  highway  aforesaid,  and  on  the  said  several  days 
and  times  did  permit  and  suffer  the  siud  turnpike  gate 
to  be  placed,  fixed  and  fastened  oyer  and   across  the 
Queen's  common   highway  aforesaid   for  the  space  of 
several  hom^   to  wit  &c.,  whereby  the  highway  was 
obstructed  &c. 

Third  count.  Like  the  second,  only  substituting 
"toll  gate"  for  "turnpike  gate." 

Plea:  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Russell  Gurney  Esq.,  at  the  Sum- 
mer Assizes  for  Somersetshire,  1850,  it  appeared  that  the 
defendants  were  trustees  of  the  turnpike  roads  under 
Stat.  3  &  4  Vict  c.  xxxvL,  mentioned  in  the  indictment: 
and  the  chai^ge  was  for  erecting  and  continuing  a  turn- 
pike gate,  in  violation,  as  alleged,  of  sect  27  of  that  act 
The  gate  in  question  was  erected  in  1841,  and,  as  was 
admitted,  was  not,  when  first  erected,  within  the  town  of 
Taunton,  as  the  town  then  stood ;  a  gate  which  had  stood 
within  the  town  being  then  removed,  and  the  present 
one  substituted.  For  the  defendants  it  was  contended, 
first,  that  the  word  "  town  "  must  be  understood  of  the 
town  as  it  existed  at  the  passing  of  the  act :  and,  secondly, 
that,  even  as  the  buildings  now  stood,  the  gate  was  not 
within  the  town.  On  the  first  point,  the  learned  Judge 
reserved  leave  to  move  to  enter  a  verdict  for  the  defend- 
ants: and  he  left  the  second  question  to  the  jury  as  one  of 
fiurt,  telling  them  that  the  word  ^Howns  "  in  the  act  was  to 
be  understood  in  a  popular  sense;    that  a   town   was. 
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generally,  a  congregation  of  houses;  and  tjiat  they  were 
to  say  whether  the  spot  was  surrounded  by  houses  so 
reasonably  near  that  the  inhabitants  might  be  f^ly  said 
to  dwell  together.     Verdict  for  the  Crown. 


In  Michaelmas  term,  1850,  Kinglahe  Seijt.  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  defendants  on  the 
point  reserved,  or  for  a  new  trial,  on  the  grounds  of 
misdirection,  and  that  the  verdict  was  contrary  to  the 
weight  of  the  evidence.     In  the  same  term  (a), 

Crowder^  Butt  and  Fitzlierbert  shewed  cause.  Erst : 
The  direction,  as  to  the  meaning  of  the  word  "  town"  in 
Stat  3  &  4  Vict,  c,  xxxvi.  s.  27.,  was  conformable  to  the  view 
taken  by  the  Judges  of  the  Court  of  Exchequer  in  SIKoit  v. 
South  Devon  Railway  Company  (b).  That  case  turned  upon 
the  meaning  of  the  word  'Uown"  in  sect.  11  of  the  Railway 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  20.  The  Judge 
who  tried  that  cause  had  simply  told  the  jury  that  the 
word  ^*  was  to  be  understood  in  its  ordinary  and  popular 
sense :"  and  a  new  trial  was  directed,  on  the  ground  that 
he  ought  to  have  given  a  more  precise  definition.  The  ^^ 
language  of  the  Judges,  in  disposing  of  the  rule  fo^s^ 
a  new  trial,  varies  to  a  certain  extent :  but  the  effect  i-^fi) 

that  expressed   by  Alderson   B. :  "  What   the  walls   *> >• 

towns  were  in  ancient  times,  that  is,  a  boundary,  co^Bn^ 
tinuous  buildings  are  now.  By  continuous  buildinfi^  1 
do  not  mean  buildings  which  touch  each  other,  l^«it 
buildings  so  reasonably  near  that  the  inhabitants  may  1^ 


(a)  Novtmher  22d,  1860.     Before  Lord  Campbdl  C.  J.,  Coleridge  m"^ 
Erie  Js.     Wightman  J.  was  at  the  Criininal  Court  of  Appeal 
{h)  2  Exch.  725. 
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conmdered  as  dwelling  together.  Within  the  ambit 
surrounded  by  such  houses  is  town,  and  when  the 
railway  passes  through  that  ambit  it  passes  through 
town."  The  Judge  in  the  present  case  said  that  a  town 
was  constituted  where  the  houses  were  so  reasonably 
near  that  the  inhabitants  might  be  fairly  said  to  dwell 
together.  In  moving  for  this  rule,  stat  3  &  4  Vict 
c.  xliii  (a)  was  mentioned.  The  17  th  section  of  that 
act  defines  ^^town"  only  for  the  purposes  of  that  and 
the  recited  acts,  not  including  stat  3  &  4  Vict  c.  xxxvi.: 
but,  if  it  were  applicable  to  this  last,  it  would  allow 
of  a  boundary,  the  parliamentary  one,  much  wider  than 
was  required  for  the  prosecution  in  this  case. 

Secondly:  the  enactment  in  sect.  27  of  stat  3  &  4 
Viet  c.  xxxvL  was  intended  to  apply,  not  merely  to  the 
town  as  existing  at  the  time  of  passing  the  act,  but  to 
whatever  should  become  town,  from  time  to  time,  during 
the  thirty  one  years  for  which  the  act  was  to  be  in  force. 
Of  common  right,  highways  ought  not  to  be  obstructed : 
and  here,  when  a  special  obstruction  was  allowed,  it  was 
clearly  intended  that  this  should  be  such  as  not  to  inter- 
rupt at  any  time  the  communications  between  inhabi- 
tants who  might  dwell  in  the  town.     In  Hammond  v. 

(a)  Local  and  personal,  public :  *'  For  amending  the  powers  and  pro- 
visiona  of  several  acts  relating  to  the  holding  of  markets  in  the  town  of 
TTnarafon  in  the  county  of  Somenet^  and  to  the  improvement  of  the  said 
town."  Sect.  1  recites  certain  acts  of  parliament  (9  G.  3.  c.  44.,  57  G.  3. 
e.  IxT.,  3  &  4  fP.  4.  c.  xlvii.,  the  last  two  local  and  personal,  public)  passed 
Ebr  regulating  &c.  the  market  and  streets  of  Taunton,  {See  Regina  v. 
JSadeock^  6  Q.  B.  787.)  Sect.  17  enacts  :  "That  the  words  'town  of 
Totoston,*  whenever  employed  or  referred  to  in  this  act  as  well  as  in  the 
Mad  recited  acts,  shall  for  the  purposes  of  the  same  acts  be  taken  to  include 
^1  the  streets,  lanes,  public  roads,  passages,  houses,  buildings,  lands,  and 
places  within  the  boundaries  at  present  Cxed  for  ascertaining  the  right  of 
|3ersont  to  vote  for  the  election  of  members  to  serve  in  Parliament  for  the 
borough  of  Taunton:' 

VOL.    XYI.    N.  8.  2    E 
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Vohme  XVL    Brewer  (a)  "  Lord  Mansfield  observed  that  it  was  neither 
^^^^'        usual  nor  convenient  to  erect  toll-gates  in  the  middle  of 

The  Queen  great  towns;"  "which  might  obstruct  the  necessary 
Cottle.  intercourse  amongst  the  inhabitants:^  and  he  construed 
the  act  there  in  question  accordingly.  Sect*  27  here 
prohibits  the  continuing  as  well  as  the  erecting.  Sect.  14 
speaks  of  the  discontinuing  of  toll -houses  then  existii^; 
and  sect.  15  of  continuing  toll-gates,  turnpikes,  &c. 
"  upon  or  on  the  sides  of  the  said  roads"  for  the  purpose 
of  tolls:  but  no  power  is  given  to  erect  gates  in  the 
town,  nor  to  continue  them  in  any  place  to  which  the 
town  may  extend.  In  Regina  v.  Fisher  (b)  Patteton  J. 
said :  "  It  is  very  difficult  to  define  what  is  a  town  in 
ordinary  meaning.  It  varies  from  day  to  day  by  the 
erection  of.  new  houses."  The  legislature,  when  they 
meant  to  define  by  fixed  points,  have  done  so^  as  in 
sect  2. 

(They  argued  also  as  to  the  weight  of  evidenoe.) 

Kinglake  Serjt,  Moody  and  M.  Smiih,  contra.  lust : 
The  Judge,  by  telling  the  jury  that  they  were  to  construe 
the  word  "town"  in  a  popular  sense,  in  effect  left  the 
meaning  of  the  word  in  the  statute  as  a  mere  question  of 
fact  [^Coleridge  J.  He  used  the  word  "popular"  as 
opposed  to  the  technical  sense  of  "township,**  not  as 
opposed  to  the  strict  sense  of  "  town,"]  He  ought  to 
have  told  the  jury  that  the  word  implied  a  continuous 
mass  of  houses,  with  or  without  land  attached,  or  a  con- 
tinuous occupation.  This  would  have  been  in  confor- 
mity with  the  view  of  Parke  B.  in  Elliott  v.  South  Devm 
Railway  Company  (c).     [^Coleridge  J.     It  seems  to  me 

(a)  1  Burr.  376.  (6)  8  Cnr.  ^  P.  612. 

(c)  2  Exeh,  725. 
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that  a  definition  by  mere  continuity  would  be  wrong.]   Queen'i  Bench. 
The  idea  of  contiguousness  was  not  sufficiently  pre-  ^  ' 

sented  to  the  jury  as  that  upon  which  the  construction  ^**®  Quben 
must  turn.  The  expressions  of  the  Court  of  Exchequer  Cottlk. 
in  the  last  cited  case  had  reference  to  a  different  statute 
firom  that  now  in  question ;  and  Rolfe  B.  observed  that 
it  was  'difficult  to  lay  down  a  definition  which  would 
meet  every  case."  The  definition,  ^'  so  reasonably  near 
that  the  inhabitants  might  be  fairly  said  to  dwell  toge- 
ther**, was  too  vague  to  be  a  guide  in  the  particular  case. 
The  jury  should  have  been  led  to  consider  more  exactly 
whether  the  place  was  town  or  mere  suburb.  [Lord 
dampbett  C.  J.  I  understand  the  direction  to  have 
meant  ''so  near  that  the  inhabitants  of  this  place  and 
the  inhabitants  of  the  other  part  of  Taunton  might  be 
considered  as  dwelling  together.'^ 

As  to  the  construction  of  stat  3  &  4  Vict.  c.  xxxvi. ; 
the  word  ''town"  in  sect  27  must  have  been  meant,  not 
Co  receive  a  popular  construction  from  time  to  time,  but 
to  have  a  fixed  and  settled  meaning  from  the  passing  of 
the  act.  That  clause  enables  tlic  trustees  to  '^  continue" 
existing  turnpike  gates,  mentioned  in  sect  14,  across 
certain  roads  created  under  acts  which  arc  recited  in 
sect  1,  "in  the  towns  of  Taunton  and  Wellington.^'  It 
could  not  have  been  intended  that  the  subject  matter  of 
such  enactments  should  vary  from  time  to  time.  (They 
also  relied  upon  the  language  of  stat  18  (?.  3.  c.  97., 
and  the  statutes  therein  referred  to,  and  of  the  Taunton 
Market  Act,  9  G.  3.  c.  44.  (a),  as  corresponding  with 

(a)  The  argument  on  these  statutes  was  that  they  treated  the  "tow u" 
&8  CO- extensive  with  the  town  corporate :  hut  it  was  observed  that  in  the 
present  case  the  limits  of  the  town  corporate  did  not  appear  by  the 
evidence. 

2   E   2 
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Vohme  XV J.   that  of  Stat  3  &  4  Vict  c.  xxxvi.,  and  requiring  the 

185J  • 
1_  construction   now  insisted  upon.)     The  legislature  in 

The  Queen  ^ging  ^he  word  **  town"  must  be  taken  to  have  contem- 
CoTTLE.  plated  that  which  was  actually  before  their  ejes,  not  a 
growth  of  building  from  accidental  causes,  as  the  erect- 
ing of  a  railway  station.  [Lord  Campbell  C.  J.  They 
might  have  some  regard  to  a  future  generation.  The 
act  was  to  be  in  force  thirty  one  years.]  Where  its 
operation  is  meant  to  be  prospective,  appropriate  words 
are  used ;  as  in  sect.  27,  which  prohibits  cxpendmg  the 
tolls  in  repair  of  the  said  turnpike  roads  in  any  town  or 
place  "  which  is  or  shall  be"  paved  or  repaired  by  com- 
missioners under  any  local  act.  So,  prospective  words 
were  used  in  stat.  5  G.  4.  c.  xxiL,  local  and  personal,  public 
referred  to  in  Elliott  v.  South  Devon  RaUwiiy  Comr 
pany  (a). 

Lord  Campbell  C.  J.  We  think  there  was  no  mis- 
direction in  this  case.  The  learned  Judge,  with  much 
felicity,  comprised  in  a  few  words  all  that  was  material 
in  the  language  of  the  Barons  of  the  Exchequer  as  to 
the  definition  of  a  town  in  Elliott  v.  ScuOi  Devon  JRaS' 
way  Company  (a).  The  jury  could  not  be  misled.  It 
is  urged  that  he  excluded  the  idea  of  continuity,  relied 
upon  by  that  Court :  but,  giving  a  reasonaUe  constmc- 
tion  to  his  words,  I  think  he  presented  it  to  the  jury 
sufficiently.  The  question  on  sect.  27  is  important,  and 
of  considerable  difficulty;  and  we  will  take  time  to  con- 
sider it.  As  to  the  weight  of  the  evidence,  we  will 
consult  the  learned  Judge. 

Cur.  adv.  vuU. 

(a)  2  Exeh.  726.  727. 


XIV.  VICTORIA.  421 

Lord  Campbell  C.  J.  in  this  term  {January  I8th\   Q«<m'«  Bench, 
delivered  the  judgment  of  the  Court  ^^^^' 

In  this  case,  having  expressed  our  approbation  of  the  '^**®  Queen 
direction  of  the  learned  Judge  to  the  jury  respecting  what  Cottle. 
ought  to  be  considered  the  limits  of  a  town  within  the 
meaning  of  the  act  of  parliament  on  which  the  indictment 
is  founded,  we  took  time  to  consider  the  point  upon 
which  leave  was  reserved  to  enter  a  verdict  for  the 
defendant:  viz.  whether  the  prohibition  to  continue 
any  turnpike  gate  across  roads  in  the  town  of  Taunton 
applies  to  the  town  as  It  was  on  the  19th  oiMay  1840, 
when  the  act  passed,  or  as  it  might  be  at  any  time  during 
the  thirty  one  years  for  which  the  act  was  to  be  in  force. 
We  have  come  to  the  conclusion  that  the  latter  is  the 
just  construction.  Whatever  inconvenience  might  arise 
from  authorizing  the  erection  of  a  turnpike  gate  in  a 
place  which,  when  the  act  passed,  had  been  in  the 
country,  and  before  the  act  expired  had  become  nearly 
the  centre  of  a  great  town,  if  there  had  been  a  clear 
enactment  to  that  effect  we  must  have  been  bound  by 
it:  but,  looking  to  the  language  here  employed,  we  think 
that  the  legislature  contemplated  the  probable  increase 
of  Taunton  within  a  period  longer  than  that  generally 
assigned  for  a  generation  of  the  human  race,  and  inten- 
ded that  its  inhabitants,  as  it  increased,  should  be  exempt 
from  the  annoyance  of  a  turnpike  gate  cutting  off  the  free 
intercourse  between  neighbours  in  the  same  street.  The 
words  are  ''it  shall  not  be  lawful  for  the  said  trustees  to  con- 
tinue or  erect  any  turnpike  or  toll-gate  across  the  said  roads, 
in  the  towns  of  Taunton  and  Wellington^  or  in  any  other 
town  through  or  into  which  the  said  roads  may  pass  or  be 
made.**  The  whole  structure  of  the  clause  is  prospective. 
What  is  to  be  ''  town"  must  be  the  same  to  the  continuing 


422 

Volttme  XV I. 
1851. 

The  QuEP.N 

Cottle. 


Q.   B.   HILARY  TERM. 

as  to  the  erecting  of  a  gate ;  and,  if  a  new  g^te  is  to  be 
erected  in  the  year  1870,  the  trustees  are  surely  directed 
to  consider  whether  the  road  is  then  within  the  limits  of 
the  town  of  Taunton  ;  not  whether  it  was  so  thirty  years 
before.  This  construction  is  fortified  by  the  reference 
to  ^*  any  other  town  through  or  into  which  the  said  roads 
may  pass ;"  meant  probably  to  protect  the  inhabitants  of 
any  new  town  which  might  spring  up  within  the  district 
while  the  act  should  be  in  force.  We  are  therefore  of 
opinion  that  the  learned  Judge  was  bound  to  leave  the 
question  to  the  jury  whether,  when  the  indictment  was 
found,  the  gate  stood  across  a  road  which  was  to  be 
considered  as  at  that  time  in  the  town  of  Taunton. 

We  have  likewise  to  dispose  of  the  application  for  a 
new  trial  on  the  ground  that  the  verdict  in  the  affirmative 
was  contrary  to  the  evidence.    Had  the  verdict  been  the 
other  way  we  should  by  no  means  have  disapproved  of 
it :  but,  considering  that  it  turned,  af);er  the  unexception- 
able  direction  of  the  learned  Judge,  upon  a  pure  questioa 
of  fact  to  be  decided  by  twelve  gentlemen  who  had  had 
a  view  of  the  locality,  and  that  they  may  have  come  to 
the  proper  conclusion,  we  think  that  theur  verdict  ongbf^- 
not  to  be  disturbed,  and  that  the  rule  for  a  new  trLsiZll 
must  be  discharged. 

Rule  d]8cha]ig^^««:5 
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Hay  against  Ayling. 


1861. 


A  SbUMPSIT.    1st  count,  on  a  bill  of  exchange  drawn  To  a  dedara- 

-^LM.  ,  i-./w  *.!       -r  -,     n  ^^^     ^       mr^i  11  tionbvdrawer 

by  plaintitf,  on  7th  July  I8489  for  50/.,  payable  against  ac 

«t  four  months  to  plaintiff  or  order,  directed   to   and  V^sliex^^ 

^Kxsepted  by  defendant.     2d  count,  on  a  bill  of  exchange  5o/]^facfa''^ 

^Irawn  by  plaintiff  on  the  same  day,  for  the  same  amount,  ^i^gJed'that 

^KMiyable  to  himself  or  order  at  six  months,  directed  to  and  °®  accepted 

^^^  ^  the  bills  at 

pted  by  defendant. 


plci 

he  accepted 

the  bills  at 

3d  count,  on  an  account  stated,  the  rec^uest 

of  a  third  per- 

Pleas.     1.  To  counts  1  and  2:   That  defendant  did  son  to  whom 

X  ,  m  «      •m.T  .ho  had  lost 

'^lot  accept    Issue  thereon.    To  count  3 :  Non  assumpsit  loo^  by  ga- 

^^  .1  ming,  and  in 

^■flSUe  tbereon.  consideration 

4.  To  the  whole  dechiration:  ITiat  heretofore,  and  tl^xh^''' 
\x^ofte  the  acceptance  of  the  said  several  bills  of  exchange  Jj^^®  ^gi^.^ 
Sn  the  first  and  second  counts  mentioned  or  either  of  them,  deration :  and 

that  the  plain- 

«um1  before  the  stating  of  the  account  in  the  last  count  tiff,  when  the 

,  ^  said  bills  were 

Vnentioned,  to  wit  on  1st  May  a.  d*  1848,  certain  persons  drawn  and 

,  .1  1        1    «•      1  1     11      accepted,  had 

i^hoae  names  respectively  are  to  the  defendant  wholly  notice  of  the 
unknown  were  about  to  game  at  a  certain  game,  to  wit  ^^n^onL^" 
a  game  of  horse  racing,  (that  is  to  say)  by  racing  divers  De^liSurla!' 
horses,  to  wit  a  horse  named  Surplice  and  divers  other  on^^ie^J^iaa 
horses;  and  the  defendant  then  betted  100/.  against  10/.  that  the  do- 

°  fondant  at  first 

accepted,  in 
consideration  of  the  gaining  transaction,  a  bill  drawn  by  the  plaintiff  for  100/.,  which  was 
fisboDOiired,  and  the  plaintiff  then  gave  him  time,  and  took  the  acceptances  declared  upon  by 
way  of  renewal ;  and  that  the  plaintiff  at  that  time  knew  of  the  gaming  transaction. 

Held  no  material  variance,  tne  evidence  shewing  sufficiently  that  the  acceptances  declared 
upon  were  given  for  the  original  faming  consideration.  Held  also  not  material  that  the 
latter  acceptances  were  given  partly  on  a  new  consideration,  namely  the  extension  of  time 
for  payment. 

QiMrrtf,  whether,  if  the  objection  had  been  well  founded,  the  variance,  supposing  the 
UkM  undisputed,  could  have  been  amended  at  nisi  prius,  under  stat.  3  &4  JF.  4.  c.  42.  r  23. 
Semble,  per  Lord  Campbell  C.  J., that  it  could. 

Held  also  that  the  validity  of  the  above  plea  was  not  affected  by  stat.  8  &  9  Vict.  c.  109. 
a.  18.,  which  makes  the  contract,  but  not  a  security,  void :  for  that,  under  ftat.  5  &  6 
IT.  4.  c.  41.  «.  l.,ihc  consideration  for  the  security  is  illegal ;  and  the  plaintiff  hero  was  not 
a  bona  fide  holder. 


1851. 
Hay 


424  Q.  B.   HILARY  TERM, 

Volume  XVL    with  De  Monte  Arbuthnot  that  one  of  the  persoDS,  an<3. 
whose  name  is  to  the  defendant  wholly  unknown,  wl»-^3 
was  about  to  game  the  said  game  with  the  said  hon 
Ayling.       named  Surplice^  would  not  win  the  said  game  with 

said  horse ;  and  the  said  De  Monte  Arbuthnot  then  bette 
\0l  against  100/.  with  the  said  defendant  that  the  sa 
person  would  win  the  said   game  with  the  said  hor 
named  Surjdice :  and  the  said  game  was  afterwardBy  ai 
before  the  acceptance  of  either  of  the  said   bills 
before  the  statement  of  the  said  account,  to  wit  on  tb^ 
day  and  year  aforesaid,  gamed ;  and  the  said  person  th^r^ 
won  the  said  game  with  the  said  horse  named  SurpHee^ 
and  the  said^De  Monte  Arbuthnot  then  by  betting  on  tbe 
side  of  the  said  person  won  of  the  defendant  the  said 
sum  of  lOOL  so  betted  as  aforesaid:  and  the  said  bilk  of 
exchange  in   the  first  and  second  counts  req)ectiTely 
mentioned  were  afterwards,  to  wit  on  7th  July  a.  d.  1848, 
at  the  request  of  the  said  De  Monte  Arbuthnot,  given  and 
accepted  by  the  defendant  in  consideration  of  the  said 
sum  of  100/.  so  won  by  betting  as  aforesaid   and  to 
secure  the  payment  thereof,  contrary  to  the  form  of  the 
statute  in  such  case  made;  and  there  never  was  any 
other  value  or  consideration  for  the  acceptance  of  the 
said  bills  or  of  either  of  them,  or  for  the  payment  by  the 
defendant  of  the  amount  thereof  or  of  any  part  thereof; 
and  the  plaintiff,  before  and  at  the  several  times  when 
he  made  the  said  several  bills  and  when  the  defendant 
accepted  the  same,  had  notice  of  the  premises  in  this 
plea  aforesaid,  and  took  the  said  bills  of  the  defendant 
with  such  notice.     And  the  defendant  further  says  That 
the  account  in  the  last  count  mentioned  was  afterwards, 
to  wit  on  1st  November,  a.  d.  1849,  stated  of  and  con- 
cerning the  moneys  alleged  to  be  due  on  the  said  bills  of 
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escboDge  in  the  elad  Ist  and  2d  counts  respectively  men-  Qmm'*  Beneh. 

tioned,  and  of  and  concerning  no  other  money  or  cause ;   ' 

and  the  said  sum  of  money  in  the  last  count  mentioned         ^^^ 
was  and  is  the  amount  of  the  said  several  bills  and  no       Ayung. 
other  money.     Verification. 

Replication :  De  Injuria.  Issue  thereon. 
On  the  trial,  before  Erie  J. y  at  the  Biiting&in  Middlesex 
during  this  term,  it  appeared  that;  in  May  1848,  the 
defendant  lost  100/.  to  Arbuthnot  by  a  gambling  bet  upon 
a  horse-race.  Arbuthnot^  owing  at  that  time  1002^  to  the 
plaintiff,  gave  him,  by  way  of  payment,  an  order  for  that 
sum  on  the  defendant;  and  defendant  thereupon  accepted 
a  bill  drawn  by  plaintiff  for  100/1  payable  at  one  month 
to  himself.  The  bill  was  dishonoured ;  and  the  plaintiff* 
at  defendant's  request,  gave  him  further  time,  and  took 
the  two  acceptances,  the  subject  of  this  action ,  in  sub- 
stitution for  the  former  acceptance,  knowing,  when  he 
did  so,  that  that  acceptance  had  been  given  for  a  gaming 
consideration. 

The  plaintiff's  counsel  contended  that  this  proof  varied 
mAterially  from  the  fourth  plea ;  and  he  cited  Boulton  v. 
Coghlan  (a).  Erk  J.  reserved  leave  to  move,  if  neces- 
sary, to  enter  a  verdict  for  the  plaintiff;  the  defendant 
being  also  at  liberty  to  move  that  an  amendment  might 
be  made  as  if  ordered  at  nisi  prius,  if  the  Court  should 
be  of  opinion  that  this  was  requisite,  and  might  be  done. 
The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  bills  in  question  were  given  on  the  gaming  consi- 
deration, directing  them  that  if  the  first  bill  was  given  for 
anillq^  consideration  the  others  were  so  likewise.  Ver- 
dict for  defendant. 

(a)  ]  N€w  Ca.  640. 
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and  8  &  9  Vict,  c  109.»  and  when  the  note  given  for  a  Qmen^s  Bm^. 
gaining  debt  was  absolutely  void,  by  stat.  9  Ann.  c.  14.  s.  1 .,  ^^^^' 
in  the  hands  of  any  holder.  Great  strictness  was  then  ^^^ 
necessary  in  the  averments  by  which,  it  might  be,  an  in-  Atuno. 
nocent  holder  was  to  be  divested  of  his  security.  It  was 
material  to  identify  an  instrument  which  was  said  to  be 
avoided  by  the  circumstances  of  its  origin.  Now  that 
the  instrument  itself  is  not  avoided,  but  only  affected 
with  illegality,  the  consequence  of  which  depends  on  the 
conduct  and  knowledge  of  the  holder,  the  same  par- 
ticularity as  to  the  bill  is  no  longer  requisite.  And, 
further,  in  this  case  the  original  and  the  substituted  bills 
were  both  given  to  the  same  party,  who,  therefore,  might 
know  equally  well  how  both  came  into  existence:  in 
BouUon  V.  Coghlan  (a)  the  bill  had  passed  to  a  second 
holder,  and  the  new  security  was  to  him.  In  David  v. 
Pireeee  (£),  which  may  also  be  cited,  an  additional  party 
had  been  introduced  [Patteson  J.  Both  in  the  pre- 
sent case  and  in  BouUon  v.  Coghlan  (a)  there  was  a  new 
element  in  the  transaction,  the  giving  time.  Cole* 
ridge  J.  Time  having  been  given,  can  it  be  said 
that  there  was  no  further  consideration  for  the  latter 
biUs  than  for  the  first?]  If  it  was  any  part  of  the  con- 
sideration that  the  first  bill  had  been  given  for  a  gaming 
debt,  the  plea  is  sustained.  Unless  that  supposition  is 
impossible,  the  verdict  was  well  given  for  the  defendant 
But,  if  necessary,  the  defendant  would  now  ask  that  the 
amendment  might  be  made,  as  the  variance  was  one  by 
which  the  plaintiff  could  not  be  misled. 

WaUon  and  Edwin  James^  contr^.     The  plea,  as  it 
stands,  is  no  answer ;  and  the  evidence  would  not  sup- 

(a)  1  New  Ca.  640.    S.  C.  1  Scott,  588.  (6)  5  Q.  B.  440. 
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both  in  BouUon  t.  Coghlan{a)  and  in  David  v.  Preece  {li)  Qutttt'i  Btnch. 
wa%  that  the  security  was  alleged  to  have  been  given  in  • 
satisGEurtion  of  one  cause  of  action  but  was  in  truth  given  ^^^ 
in  satisfaction  of  another:  and  the  variance  was  deemed  Ayung. 
so  essential  that  the  Court  in  the  former  case  could  not 
allow  an  amendment,  nor  could  the  Judge  at  nisi  prius 
amend  in  the  latter.  As  to  amending  in  the  present 
case;  that  privilege  is  introduced  only  to  correct  a 
variance:  here  the  objection  is  not  merely  variance, 
but  that  a  wrong  defence  is  set  up.  The  plea  is  that 
the  defendant  accepted  in  consideration  of  a  gaming 
debt,  the  plaintiff  having  notice  of  the  nature  of  such 
debt  when  these  bills  were  given:  the  defence  is  that 
they  were  given  in  renewal  of  a  previous  bill,  the  plain- 
tiff having  had  notice  of  the  unlawful  consideration 
when  that  bill  was  given.  An  amendment  raising  that 
defence  would  send  the  parties  to  trial  on  a  new  ques- 
tion, requiring  different  evidence.  [Lord  Campbell 
C.  J.  If  the  facts  relative  to  the  substitution  were 
undisputed,  I  should  think  there  would  be  power  to 
make  this  amendment,  and  that  it  would  be  wise  to 
exercise  the  power.] 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  term  {January  22d), 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  for  the  defendant 
on  his  last  plea  ought  not  to  be  disturbed,  as  all  the  ma- 
terial allegations  in  this  plea  were  proved.  The  plaintiff's 
:x>unsel  rested  their  objection  on  the  authority  of  BauU 
Urn  V.  Coffhlan  (a).     We  entirely  approve  of  that  decision. 

<«)  1  A'«r  Ca,  640 ;   S.  C,  \  Scott,  688.  (6)  5  Q.  B.  440. 
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There  the  plea,  after  stating  the  loss  of  the  money  at 
plaj,  went  on  to  allege  that^  the  said  money  being  so 
lost^  it  was  agreed  between  the  defendant  and  Aldridgt 
that  the  payment  thereof  should  be  secured  by  the  pro- 
missory note  of  the  defendant;  and  that^  in  pursuance  of 
that  agreementi  the  defendant  made  the  promissory  note 
on  which  the  action  was  brought.  The  replication 
denied  that  the  promissory  note  was  made  by  the  de- 
fendant in  pursuance  of  the  alleged  agreement  The 
evidence  was  that  the  defendant^  having  lost  the  money 
to  Aldridge  at  hazard,  accepted  and  gave  him  a  bill  of 
exchange  for  the  amount  on  the  23d  Jvlyy  1833 :  that 
Aldridge  then  indorsed  this  bill  to  Knight:  that,  in  the 
month  of  December  following,  the  defendant  requested 
Kfdyht  to  take  a  promissory  note  at  six  months*  date  as 
a  substitution  for  the  bill :  that.  Knight  consenting,  the 
promissory  note  on  which  the  action  was  brought  was 
made  and  delivered  to  him :  and  that  Knight  indorsed 
this  note  to  the  plaintiff.  Lord  Chief  Justice  TSndal 
and  the  other  Judges  of  the  Common  Pleas  very  properly 
held  that  the  plea  was  not  proved,  for  the  note  bad  not 
been  made  in  pursuance  of  the  agreement  stated  in  the 
plea,  but  in  pursuance  of  another  agreement  between 
other  parties.  In  the  present  case,  however,  the  plea, 
after  stating  the  loss  of  the  lOOil,  goes  on  to  allege  that 
the  two  bills  of  exchange  on  which  the  action  is  brought 
were  given  and  accepted  by  the  defendant  in  consider- 
ation of  the  said  sum  of  IQOl  so  lost  by  betting  as 
aforesaid,  and  to  secure  the  payment  thereof.  The 
replication  of  De  injuria  puts  the  whole  plea  in  issue ; 
bat  this  allegation  was  proved  The  two  bills  were 
given  in  consideration  of  the  YQOh  so  lost  by  betting,  and 
to  secure  the  payment  thereof.     This  was,  at  all  events. 


XIV.  VICTOBIA.  431 

part  of  the  consideration.     The  plea  adds  that  there   Qtutn't  Bnwh. 

was  no  other  coDsideration  for  the  acceptances ;  but  this  

is  an  unnecessary  allegation^  not  requiring  to  be  proved ;  Hay 
and,  if  we  are  to  understand  that  forbearance  to  sue  upon  Aylino. 
the  first  bill  for  lOOL  was  likewise  a  consideration  for 
the  acceptances,  the  plea  is  not  disproved,  and  is  still  a 
bar  to  the  action,  as  the  bills  on  which  the  action  is 
brought  are  tainted  and  nullified  if  an;  part  of  the  con- 
sideration was  illegal.  As  the  law  now  stands,  the  ille- 
gality of  the  gaming  consideration  would  be  immaterial 
to  a  bona  fide  holder  without  notice  of  the  consideration; 
but  the  plea  goes  on  to  allege  (what  was  distinctly 
proved)  that  the  plaintiff,  before  and  at  the  several  times 
when  the  bills  were  made  and  accepted,  had  notice 
of  the  premises  aforesaid,  and  took  the  said  bills  from 
the  defendant  with  the  said  notice.  We  have  therefore 
come  to  the  conclusion  that  in  this  case  there  is  neither 
deficiency  of  proof  nor  variance ;  and  that  the  applica- 
tion to  amend  the  plea  is  unnecessary. 

An  exception  was  taken  to  the  validity  of  the  plea 
on  the  ground  that  stat.  8  &  9  Vict  c.  109.  s.  18. 
does  not  expressly  avoid  securities  given  for  a  gaming 
debt:  but  stat  5  &  6  ^.  4.  c.  41.  *.  1.  does  enact  that 
such  securities  shall  be  deemed  to  have  been  made  for 
an  illegal  consideration ;  and  they  arc  therefore  void 
except  in  the  bands  of  a  bona  fide  holder  without  notice. 

The  rule  must  therefore  be  discharged. 

Rule  discharged. 
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The  Agricultuiial  Cattle  Insurance  CoBfPANY 
against  Sir  John  Foster  Fitzgerald,  Knight. 


In  an  action  of  T^EBT  for  a  call  on  100  shares  in  the  above  Company. 

debt  for  calls  I  1                                                                                              *^      "^ 

by  a  Company  The  coiint  Stated  the  plaintifis  to  be  *^  a  company 

formed  under 

sut.  7  &  8  completely  registered,  and  which  before  the  commence- 

pleas,  Nun.  ment  of  this  suit  had  obtained  a  certificate  of  complete 

JST^^^/d^it  registration  according  to^stat  7  &8  Vict  c.  110.  Comit 

the  Company  for  interest. 

was  not  com* 

pletelyregte.  Pleas.     1.  Never  indebted.     Issue  thereon.     2.  To 

teredt  issues 

thereon :  it  is  1st  count     That  the  plaintifis  were  not  befcune  or  at  the 

ble  that  the  time  of  the  commencement  of  this  suit  a  Company  com- 

sbould  pro.  pletely  registered  according  to  the  statute  in  the  1st  count 

certificate^of  mentioned^  in  manner  and  form  &c. :   conclusion  to  the 

bJS^h^regis.  country.    Issue  thereon.     3.  To  1st  count.    That  plain- 

tering  may  ^jg-g  ^g,.g  ^  Company  formed  after  the  passing  of  the 

aliunde ;  the  said  act  of  Parliament,  but  were  not  formed  by  any  deed 

certificate  "' 

itself  not  being  in  writing  under  the  hands  and  seals  of  the  shareholders 

If,  in  such  therein,  as  directed  and  required  by  the  said  act  of  Par- 

Company's  ^  liament     Verification.    4.  To  1st  count     That  plain- 

^t  bL'^ro!"  tifi«  ^^re  a  Company  formed  afker  the  passing  of  the 

duced  in  evi-  g^jj  ^^  ^f  Parliament,  but  the  deed  by  which  the  said 

oence  to  prove  '' 

the  defendant  Company  was  formed  did  not  contain  the  several  requi* 

a  shareholder,  r      ^                                    ^             ^                                           * 

uid  therefore  site  clauses  and  Other  articles  directed  and  required  by 

liable  under 

sect.  55  of  the  the  Statute  in  such  case  made  &c.     Verification. 

is  available  for  Replication  to  plea  3.     That  plaintifis  were  formed 

S^hltapl  hy  a  deed  in  writing  under  the  hands  and  seals  of  the 

S^iSon,*Sr  shareholders  therein  as  directed  and  required  by  the  said 

name  of  a 

shareholder,  subscribed  before  that  of  the  defendant,  has  been  erased,  and  the  erasure  be 

not  acooonted  for. 
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act  of  Parliament.  Conclusion  to  the  country.  Issue 
thereon.  To  plea  4.  That  the  deed  by  which  the 
plaintifis  were  formed  did  contain  the  several  requisite 
clauses  and  other  articles  directed  and  required  by  the 
said  statute.  Conclusion  to  the  country.  Issue  thereon. 
On  the  trials  before  Wightman  J.,  at  the  sittings  in 
Middlesex  after  Mlary  term  1850,  the  plain tifis  offered 
secondary  evidence  of  the  certificate  ;  but  the  defendants 
objected  that  the  proof,  which  was  given,  of  search  for 
the  original  was  not  sufficient ;  and  the  learned  Judge 
ruled  accordingly.  (It  is  not  thought  necessary  to  re- 
port the  &cts  and  alignments  bearing  upon  this  point.) 
The  plaintifils  then  contended  that,  on  the  pleadings  in 
this  case,  proof  of  the  certificate  was  not  needed.  The 
learned  Judge  reserved  leave  to  move  for  a  nonsuit  or 
verdict  for  the  defendant  if  the  Court  should  think  that 
production  of  the  certificate  was  indispensable :  and  the 
plaiDtifis  then  proved  fulfilment  of  the  other  requisites 
to  complete  registration  under  stat  7  &  8  Vict  c.  110., 
and  the  registration  in  fact. 

The  Company's  deed  of  settlement,  bearing  the  de- 
fendant's signature,  was  produced.  It  was  in  the  usual 
form  of  such  deeds ;  but  in  the  schedule  of  names  sub- 
scribed there  were  some  erasures;  and,  in  particular,  a 
sobecriber's  name  preceding  that  of  the  defendant  had 
been  struck  out.  The  attesting  witness  to  the  defend- 
ant's signature  thought  that  when  the  defendant  executed 
the  deed  this  erasure  had  not  been  made.  Counsel  for 
the  defendant  contended  that  the  alteration  vitiated  the 
deed  as  against  him  and  entitled  him  to  a  verdict  on  the 
first  issue:  and  the  learned  Judge  reserved  this  point 
also.  Verdict  for  plaintiiis,  with  liberty  to  move  for  a 
nonsuit,  or  a  verdict  for  defendant  on  any  of  the  issues. 

TOL.    XVI.    N.    8.  2   F 


QmeeH*8  Bench, 
1851. 

Agbiculto- 

RAL  Cattle 

Insurance 

Company 
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Voiume  XVL        J.  P.  WiUcy  in  the  ensuing  tcrm^  moved  on  these  points 

'        according  to  the  leave  reserved,  and  obtained  a  rule  nisi 

i^TcriTLE    ^°  *®  alternative  above  stated.     In  this  term(fl), 
Insurance 
Company 

▼•  Sir  F.  Thesiqer  and  WiUes  shewed  cause.     As  to  the 

Fitzgerald.  ,  . 

first  point,  which  arises  on  the  first  two  pleas :  all  the 

requisites  to  complete  registration  were  proved  to 
have  been  fulfilled ;  therefore  the  plaintiflfs*  issues  were 
proved,  even  if  the  certificate  could  not  be  produced, 
Stat  7  &  8  VicL  c.  110.  s.  25.  enacu  that  «'on  the 
complete  registration  of  any  Company  being  certified 
by  the  registrar"  such  Company,  and  the  shareholders, 
shall  be  ^*  incorporated  as  from  the  date  of  such  certi- 
ficate," for  the  purposes  there  mentioned;  **and  there- 
upon any  covenants  or  engagements  entered  into  by  any 
of  the  shareholders  or  other  persons  with  any  trustee 
on  the  behalf  of  the  Company,  at  any  time  before  the 
complete  registration  thereof,  may  be  proceeded  on  by 
the  said  Company  and  enforced  in  all  respects  as  if 
they  had  been  made  or  entered  into  with  the  said 
Company  afler  the  incorporation  thereof."  The  lan- 
guage of  the  clause  recognises  registraticm  as  preceding 
the  certificate  and  as  constituting  the  incorporation. 
The  certificate  is  conclusive  evidence  of  registration, 
but  not  the  only  evidence :  the  fact  may  be  proved  by 
the  register  itself.  If,  however,  the  certificate  was  ne- 
cessary, there  was  proof  sufficient  to  let  in  secondary 
evidence.  [  Wightman  J.  The  secondary  evidence  was 
not  given.]  At  all  events,  as  against  the  defendant, 
a  subscriber  of  the  Company's  deed,  it  was  sufficient 
to  shew  that  they  had  done  all  that  was  necessary  for 

(a)  January  11th.     Before  Lord   Campbell  C.  J.,  Battemnh    Coleritfyt 
and  Wightman  Js. 


i 


V. 
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obtaining  complete  registration,   and  had  acted  as  if  Queen**  Bench, 

registered  

Tie  question  as  to  erasure  arises  on  the  plea  of  Never  ra\^cattlb 
Indebted ;  and  it  is,  in  effect,  whether  the  rule  to  pre-  (Jmwwy 
▼ail  here  is  that  which  applies  to  a  conveyance,  or  that 
which  applies  to  a  mere  executory  contract  Davidson 
V.  Cooper  (a)  shews  the  distinction,  which  is  also  ex- 
plained in  1  Smith's  Lead.  Ca.  490  (3d  ed.),  note  to 
Master  v.  MiUer  {b).  In  the  case  of  an  executory  con- 
tract the  instrument  is  deprived  of  its  force  by  being 
altered ;  bat  a  conveyance  takes  effect  at  and  from  the 
moment  of  execution,  as  vesting  a  right,  which  cannot 
be  devested  by  a  subsequent  injury  to  the  deed.  Under 
Stat.  7  &  8  Vict.  c.  110.  the  effect  of  the  deed  of  settle- 
ment is  to  incorporate  the  Company,  of  which  the  exe- 
cuting parties  are  members:  by  that  formation  of  the 
Company,  which  is  completed  by  registration,  under 
sect  25,  the  liability  to  payment  of  calls  attaches.  The 
action  for  a  call  is  independent  of  the  deed,  and  is 
founded  on  the  defendant's  character  of  shareholder,  as 
appears  by  sect  55:  the  deed  is  produced,  not  as  a 
written  contract,  but  as  proving  the  constitution  of  the 
Company  and  the  defendant's  incorporation  with  it  ac- 
cording to  sect  26.  The  instrument  is  not  a  contract 
entered  into  with  the  Company :  it  precedes  their  com- 
plete formation,  and  is  part  of  the  machinery  prescribed 
by  law  for  their  incorporation :  when  the  registration  is 
complete,  the  deed  has  had  its  effect  The  argument 
for  the  defendant  must  be  that,  if,  after  registration,  the 
deed  is  altered  in  a  tittle,  the  Company  ceases  to  be 

(a)  ]]  Af.  4  T.  778.     Judgment  affirmed  on  error,  Davidson  v.  Cooper t 
13  M.  Sf  W.  343. 
{b)  4  T.  n.  320.     In  Eich.  Ch.  2  H.  BL  140. 
2   F   2 
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L_  the  case  of  conveyances.     And,  further,  this  is  not  a 

RAt^cTTTLK  ^^^^  '^^^^  partes,  and  the  name  of  an  individual  sub- 
Company  scriber  is  not  an  essential  part  of  it 


FlTZQBBALD. 


Montague  Chambers  and  J.  P,  fFilde,  contr&  (a) .  P»oof 
of  the  certificate  was  an  essential  part  of  the  plaintifis* 
case.  By  stat.  7  &  8  Vict  c.  110.  8,  7.,  a  Jomt  Stock 
Company  may  not  act  otherwise  than  provisionally  until 
it  has  obtained  a  certificate ;  by  sects.  23,  24  and  25,  it 
is  expressly  prohibited  from  making  calls  until  it  has 
obtained  such  certificate.  Sect  55  must  be  construed 
vrith  reference  to  these  sections;  when  it  enacts  *^ that 
if  any  shareholder  fail  to  pay  any  instalment  of  capital 
due  upon  or  in  respect  of  any  share  held  by  him,  when 
the  same  shall  become  due,  it  shall  be  lawful  for  any  such 
Company  and  they  are  hereby  authorised  to  sne  such 
shareholder  for  the  amount  in  an  action  of  debt,**  it 
must  be  taken  to  mean,  ''such  Company"  as  has  obtained 
a  certificate  and  may  make  calls:  for,  unless  there 
be  such  a  certificate,  the  instalment  cannot  be  due,  and 
there  can  be  no  debt 

The  erasure  in  the  deed  was  fatal.  The  plaintifls  are, 
under  sect.  55,  to  prove  that  the  defendant  was  holder  of 
the  shares  when  the  instalments  became  due.  He 
never  became  holder  except  by  virtue  of  the  deed :  and 
the  time  at  which  the  instalments  might  become  due  also 
depends  upon  the  terms  of  the  deed.  The  deed  was 
therefore  an  essential  part  of  the  plaintifls'  proo^  at 
least  on  the  plea  of  Nunquam  Indebitatus :  and  a  deed 
in  which  there  is  an  erasure  ''hath  lost  its  force  and 

(a)  The  rest  of  this  case  is  reported  by  C.  Bladihwm^  Eeq. 
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18  become  void;"  Sheppard^s  Touchstone^  p.  68,  Pigofs  Queen's  Bench. 
Case  (a),  Master  v.  Miller  (J),   and  the  note  to  that  ' 

case  in  SmitKs  Leading  Cases  (c),  Davidson  v.  Cooper  {d).  ;J^\*CAmE 
The  effect  of  blanks  in  a  deed  is  considered  in  Hibble-      Insurance 

Company 

white  V.  McMorine  (e).     A  distinction  has  been  made    _      ▼• 

^  ^  ^  ^  ^  Fitzgerald. 

between  cases  in  which  the  instrument  is  merely 
evidence  and  those  in  which  the  obligation  is  by  reason 
of  the  instrument,  as  explained  by  Parke  B.  in  Earl  of 
Fabnauth  v.  Roberts  (g) :  but  in  the  present  case  the 
defendant  became  a  shareholder  by  virtue  of  the  obliga- 
tion in  the  instrument 

Cur.  adv.  vulL 


Lord  Campbell  C.  J.,  in  this  term  {January  18th), 
delivered  judgment 

We  are  of  opinion  that  the  rule  in  this  case  for  a 
nonsuit  or  to  enter  a  verdict  upon  some  of  the  issues  for 
the  defendant  should  be  discharged.  The  first  question 
discussed  was  as  to  the  proof  of  the  '^  certificate  of  com- 
plete registration."  The  plaintiffs'  counsel  failed  in 
shewing  that  they  had  proved  at  the  trial  a  sufficient 
search  for  the  original  to  let  in  secondary  evidence  of  its 
contents,  or  that  such  secondary  evidence,  if  receivable, 
had  been  adduced.  But  we  think  that  this  certificate 
was  not  a  necessary  part  of  their  case  upon  any  of  the 
issues  joined.  Looking  to  the  7th  and  25th  sections  of 
Stat.  7  &  8  Vict.  c.  1 10.,  there  can  be  no  doubt  that  such 
a  Company  cannot  maintain  such  an  action  as  this  until 


(a)  n  Btp.  26  6. 

ijb)  A  T,  R.  320.    In  Ezch.  Ch.  2  H,  Bi.  140. 

(c)  1  SmHA*M  Leading  Cotes,  490.     3d.  ed. 

(<f)   II  3i.  Sf^W.  778.    Judgment  affinned  on  error,  13  Af.  ^  H\  343. 

(O  6  Af.  4-  ff".  200.  (ff)  9  Af^  ir,  469.  471. 
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It  shall  have  obtained  a  certificate  of  complete  regis- 
tration ;  and  a  plea  that  it  had  not  obtained  a  cerUficate 
of  complete  registration  before  the  commencement  of  the 
action  would  have  been  a  good  bar.  No  such  plea  has 
been  pleaded.  The  first  plea  is  Nunquam  Indebitatus : 
and  the  defendant's  counsel  have  strongly  insisted  that 
under  this  plea  the  plaintiffs  were  bound  to  give  the  cer- 
tificate in  evidence,  as  without  it  they  had  no  power 
to  order  a  call,  and  the  defendant  never  could  have  been 
indebted.  But  the  55th  section  of  the  statnte  enacts 
that,  in  any'action  for  calls,  "  in  the  declaration"  **  it  shall 
be  sufficient  to  state  only  that  at  the  time  of  the  com- 
mencement of  the  suit  the  defendant,  as  the  holder  oP 
a  certain  number  of  shares  in  the  Company,  *^  was  in- 
debted to  the  Company  in  a  certain  sum,"  "  for  certain 
instalments  of  capital  then  due  and  payable  in  respect  of 
the  said  shares;"  ^*  and  that  if  upon  the  trial  of  any  such 
action  it  shall  be  proved  that  the  defendant  was  the 
holder  of  any  share  when  such  instalments,  or  any  of 
them,  in  respect  of  the  same,  and  for  which  the  action 
is  brought,  became  due,  then  such  Company  shall 
recover  such  instalments,  or  so  much  thereof  as  is  due, 
together  with  interest  for  the  same."  The  objection 
rests  entirely  upon  the  expression  «  stick  Company  (a)," 
from  which  it  is  argued  that  the  plaintifis  must  prove 
that  they  had  obtained  a  certificate  of  complete  registra- 
tion before  they  can  seek  to  take  the  benefit  of  the 
statute.  But  we  are  of  opinion  that  the  plea  of  Nunquam 
Indebitatus  does  not  put  in  issue  the  regular  formation  of 
the  C'ompany,  and  that  under  it  the  plaintifis  are  entitled 
to  a  verdict  on  proving  the  due  making  of  the  calls,  that 


(a)  In  the  beginning  of  sect.  ^S.     See  p.  436,  ante. 
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defendant  bad  due  notice  of  them,  and  that  he  was  a   Queen  $  Bench. 
sbareholder  when  they  were  made. 

The  advisers  of  the  defendant  seem  to   have  been    ^^^^^J^^"^"" 
aware  of  this;  and  therefore  they  have  pleaded  secondly       Insurance 
*'khat  the  plaintifis  were  not  before  or  at  the  commence-  ▼. 

went  of  this  suit  a  Company  completely  registered. 
Tim  is  a  traverse  of  part  of  an  averment  with  which  the 
ctecIaraticKi  begins ;  for,  after  stating  the  corporate  name, 
^^J  add  "  being  a  Company  completely  registered,  and 
^liich  before  the  commencement  of  this  suit  had  obtained 
*    <^«rtificate  of  complete  registration  according  to  the 
^^■'^^  of  the  statute"  &c.     Under  this  plea  the  plaintiffs 
"*^     prove  that  they  were  in  all  respects  a  Company 
^^^^^pletely  registered,  unless  a  certificate  of  complete 
'^S*®^ ration  is  necessary  to  the  fact  of  registration.     We 
•'^    *>F  opinion  that  it  is  not.     The  certificate  of  an  act 
*^**^K  done  is  something  different  from  the  act  itself,  and 
"'^^^^   be  subsequent  to  the  act  which  is  to  be  certified. 
-^      <^^rtificate  of  marriage  is  no   part  of  the  marriage 
^^^^^Onony;    and  the  marriage  must   have  taken   place 
"^*Oir>e  a  certificate  of  it  can  be  granted.     The  defendant 
''^   might  have  put  in  issue  the  certificate  of  complete 
'®S*^t:ration  as  well  as  the  fact  of  complete  registration  ; 
^  lie  has  omitted  to  do  so.     Evidence  of  the  certificate 
^*^   not  be  necessary  under  the  third  plea,  denying 
/^^  the  plaintiffs  were  a  Company  formed  by  any  deed 
^^ting ;  or  under  the  last  plea,  alleging  that  the  deed 
^    ^hich  the  Company  was  formed  did  not  contain  the 
^'^l  clauses  and  articles  required  by  the  statute  in 
^  oase  made  and  provided. 

^^^  have  to  consider  then    the  legal    bearing   upon 

^^    several  issues   of  the  fact  that,  when    the   deed 

l>roduccd  at  the  trial,  and  proof  had  been  given  that 
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18.51 


appeared  to  be  the  erasure  of  the  name  of  a  person  who 

^a^qI^I^  had  signed  it  as  a  shareholder  before  him,  the  attest- 

Insurance     ing  witness  saying  he  believed   that   the  name  stood 

▼•  there  without  erasure  when  the  deed  was  executed  by 

FlTZGEBAU}. 

the  defendant.  The  defendant's  counsel  at  first  con- 
tended that  the  erasure  entitled  him  to  a  verdict  on  all 
the  issues  joined,  but  afterwards  admitted  that  it  was 
material  only  under  the  plea  of  Nunquam  Indebitatus,  or 
at  least  that,  if  they  could  not  avail  themselves  of  it 
under  this  plea,  they  could  not  under  any  other.  On 
the  authority  of  Pigofa  Case  (a).  Master  v.  MiOer  {b\ 
Davidson  v.  Cooper  (c),  and  many  other  cases  which 
they  cited,  they  contended  that  this  was  an  alteration  of 
the  deed  in  a  material  part,  and  that  thereby  the  deed 
was  nullified  for  all  purposes.  We  must  consider  for 
what  purpose  the  deed  was  ofiered  in  evidence  under  the 
plea  of  Nunquam  Indebitatus.  It  was  only  to  prove 
that  the  defendant  was  a  shareholder.  It  may  be 
doubted  whether  the  line  drawn  through  the  name  of  a 
shareholder  standing  before  the  defendants  could  afiect 
the  defendant's  liability,  or  be  considered  an  alteration  of 
the  deed  as  to  him  within  the  rule  upon  this  subject, 
whether  the  line  had  been  drawn  through  the  name  pro- 
perly or  improperly ;  but,  at  all  events,  we  think  that  the 
erasure  does  not  prevent  the  deed  firom  being  given  in 
evidence  to  prove  that  the  defendant  executed  it  as  a 
shareholder.  There  is  no  ground  for  saying  that  if 
a  deed  be  altered  in  a  material  part  it  is  rendered  void 
from  the  beginning.  It  ceases  to  have  any  new  operation ; 
and  no  action  can  be  brought  in  respect  of  any  pending  • 

(a)   11  Rep.  26  b.  (fc)  4  T,  R.  320.  2  H,  BL  140. 

(c)   1 1  A/.  ^  If.  778.     13  il/.fr  W.  343. 
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obligation  which  would  have  arisen  from  it  had 
Temained  entire ;  but  it  may  still  be  given  in  evidence  to 
prove  a  right  or  title  created  by  its  having  been  executed^ 
or  to  prove  any  collateral  fact  This  is  not  an  action  on 
the  deed,  but  upon  the  act  of  parliament  which  renders 
the  defendant  liable  to  be  sued  in  this  form  if  he  was  a 
shareholder  when  the  calls  were  made.  His  execution 
of  the  deed  shews  that  he  was  then  a  shareholder;  and 
the  erasing  of  the  name  of  another  shareholder,  right- 
ibllj  or  wrongfully,  could  not  devest  from  the  defendant 
the  shares  which  he  before  held.  The  deed  therefore 
was  evidence  that  he  was  a  shareholder  when  the  calls 
were  made.  For  these  reasons  we  think  that  it  was 
unnecessary  for  the  plaintifis  to  explain  the  erasure  by 
shewing  that  it  arose  from  accident,  or  was  the  act  of  a 
spoUator,  or  was  justifiably  done,  the  shareholder  having 
ceased  to  be  a  member  of  the  Company:  and  that  upon 
the  evidence  adduced  at  the  trial  they  are  entitled 
to  retain  their  verdict  upon  all  the  issues. 

Rule  discharged. 


It    Qiteen*s  Bench. 
1851. 
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Halford  against  Camebon's  Coalbbook  Steam 
Coal  and  Swansea  and  Loughob  Railway 
Company. 


Under  sut.  A  SSUMPSIT.     The  declaration  stated  that  plaintiff 

c.  no.  B.  45.,  made  his  bill  of  exchange,  and  directed  the  same  to 

change  dnwn  defendants,  and  thereby  required  defendants  to  pay  to 

^k  ci^^y  ^®  ^^^^  ^^  plaintiff  203/.,  three  months  after  date ;  and 

"h^**^**^  that  defendants  accepted  the  said  bill  and  promised  to 

accepted  by  pay   &c     Count   on   an  account  stated     Pleas.     To 

two  of  the 

directors,  the     1st  count :  That  defendants  did  not  accept,  in  manner 

acceptance  is 

▼Old as  against  and  form  &c.     To  2d  count:   Non  assumpsit.     Issues 

the  Company      ^, 

if  not  "ex-       thereon. 

S^pfed"  by*^  Chi  the  trial,  before  Erie  J.,  at  the  sittings  in  MUdk- 
'"onbeS'^of  *^^  during  this  term,  it  appeared  that  the  defendants 
such  Com-  ^ere  a  Company  registered  under  stat  7  &  8  Fict  c. 
the  clause  does  HQ.     The  bill   was  produced;  it  was  directed  to  the 

not  contain 

anv  words  of     Company  by  their  corporate  name,  and  was  sealed  with 

But,  where  a  tlic  corporate  seal,  which  had  the  name  of  the  Company 

upon  the  Com-  circuuiscribcd ;  and  the  acceptance  was  countersigned 


com)rate  name  ^y  *^^  secretary  of  the  Company,  describing  himself  as 
with*thetr  seal   ^"^'^     "^^^  acceptance  was  as  follows: 
having  the  «  Accepted 

name  of  the 

Company  cir-  John  Barham 

cumscribed, 

was  accepted  rjdmund  Norcott 

styling  them-     Directors  of  CamerorCs  Coalbrook^'^  &c.  "  Company ^  ap- 

fZc^  pointed  to  accept  this  bill." 

pany,  appointed 

to  accept  that  bill,  and  the  acceptance  was  countersigned  by  the  Company's  secretary* 
Ucld,  that  such  acceptance  was  sufficiently  express. 
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It  was  objected  that  this  acceptance  was  void,  because   Queen'»  Bench. 


not  conformable  to  stat  7  &  8  Vict.  c.  110.  s.  45.  (a). 
Erie  J.  reserved  leave  to  move  to  enter  a  nonsuit  if  the 
Court  should  be  of  this  opinion  ;  and  the  plaintiff  had  a 
verdict     In  the  same  term(&) 

Af.  Smith  moved  for  a  rule  to  shew  cause  why  a  non- 
suit should  not  be  entered.  A  rule  nisi  has  been 
granted  this  term  by  the  Court  of  Exchequer  in  another 
action  against  the  Company  on  an  acceptance  by  their 
directors  in  the  same  form  as  this,  except  that  the  words 
there  are  "  appointed  by  resolution  to  accept"  instead  of 
*' appointed  to  accept"  In  neither  case  is  the  acceptance 
^*  expressed "  to  be  made  on  behalf  of  the  Company. 
The  directors  accepting  do  not  even  state  that  they  are 
appointed  by  the  Company.  The  regulation  given  by 
the  statute  must  be  literally  obeyed.  The  case  is  like 
those  on  the  attestation  of  a  warrant  of  attorney,  where 
subscribing  ''as  the   attorney"  has  been   held   insuffi- 

(a)  Sect.  45  enacts,  as  to  bills  of  exchange  made,  accepted,  &c.  on 
behalf  of  any  Company  regulated  by  this  act,  that,  if  the  directors  be  autho- 
riied  by  deed  of  settlement  or  by-law  to  issue  or  accept  bills  or  notes, 
"  then  every  such  bill  of  exchange  or  promissory  note  shall  bo  made  or 
accepted  (as  the  case  may  be)  by  and  in  the  names  of  two  of  the  direc- 
tors of  the  Company  on  whose  behalf  or  account  the  same  may  be  so 
made  or  accepted,  and  shaU  be  by  meh  directors  expreued  to  be  made  or 
accepted  by  them  on  behalf  of  euch  Company ;  and  that  every  such  bill  of 
exchange  and  promissory  note  so  made  or  accepted  as  aforesaid  shall  be 
countehigned  by  the  secretary  or  other  appointed  officer  of  the  Company 
in  whose  behalf  the  same  is  expressed  to  be  made  or  accepted  :  **  Proviso, 
-  that  every  such  Company  on  whose  behalf  or  account  any  bill  of  exchange 
or  promissory  note  shall  be  made,  accepted,  or  indorsed,  in  manner  and 
form  aforesaid,  shall  and  may  sue  and  be  sued  thereon,  as  fully  and  effectu- 
ally, and  in  the  same  manner,  as  in  the  case  of  any  contract  made  and 
entered  into  under  their  common  seal." 

(6)  January  16th.  Before  Lord  CampbtU  C.  J.,  Pattesvn,  Coleridye 
and  Erie  Js. 


1861. 
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cient(a>  [Lord  Campbell  C.  J.  The  Court  of  Ex- 
chequer may  have  granted  their  rule  On  grounds  whidi 
do  not  appear  to  us.  I  should  wish  to  see  the  bill  of 
exchange  in  each  case.  Erie  J.  K  the  statute  admits 
of  the  construction  now  contended  for,  it  would  seem  to 
be  a  law  contrived  for  the  purpose  of  enabling  debtors  to 
defeat  their  just  creditors.  Lord  Campbell  C.  J.  It 
certainly  would  give  companies  a  power  of  evading  their 
creditors,  which  I  hope  they  will  not  use.] 


Cur.  ado.  vulL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  of  the 
term  {January  22d),  delivered  the  judgment  of  the 
Court 

Having  taken  time  to  consider  the  motion  for  a  rule 
to  set  aside  the  verdict  for  the   plaintiff  in  this  case, 
having  had   an   opportunity  of  inspecting  the  bill  of 
exchange  on  which  the  action  is  brought,  and  having 
attentively  compared  the  form  of  the  acceptance  with 
the  requisitions  of  the  act  of  parliament  on  which  the 
objection  is  founded,   we  are  of  opinion  that  no  rule 
ought  to   be  granted.      However  unconscientious  the 
objection  may  be,  and  whatever  facility  to  fraud  might 
arise  from  effect  being  given  to  it,  still  it  must  prevail  if 
the  bill  is  not  accepted  substantially  as  the  legislature 
has  directed.     Although  there  are  no  words  of  nulli- 
fication, the  meaning  of  the  enactment  must  be  taken  to 
be,  that  companies  of  the  description  therein  mentioned 
shall  only  be  liable  as  acceptors  of  a  bill  of  exchange 
where  the  bill  has  been  accepted  by  and  in  the  names 


(a)  See  Hibhert  v.  Barton,  \0  M  ^  W.  678. 
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of  two  of  the  directors  of  the  Company  on  whose  behalf  Qu€en*8  Bench 
it  is  accepted,  they  expressing  that  it  is  "accepted  by  °^  * 

them  on  behalf  of  such  Company."  But  we  think  that 
there  b  no  necessity  for  the  very  words  and  syllables 
here  mentioned  to  be  written  by  the  two  directors  on 
the  face  of  the  bill.  According  to  Dr.  Johnson  (a)  the 
meaning  of  the  verb  "to  express**  is  "to  represent  in 
words;  to  exhibit  by  language;"  "to  shew  or  make 
known  in  any  manner."  Now  do  not  the  two  directors 
who  have  accepted  this  bill  represent  in  words,  exhibit  by 
language,  shew  and  make  known,  that  the  bill  is  accepted 
by  them  as  directors  on  behalf  of  the  Company?  The 
bill  is  drawn  on  the  Company  by  its  corporate  name ; 
it  is  sealed  with  the  corporate  seal  having  the  cor- 
porate name  of  the  Company  circumscribed ;  and  it  is 
ooontersigned  by  the  Secretary  to  the  Company  who  so 
describes  himself.  Then  the  two  directors  write  upon 
the  bill  '^accepted,"  sign  their  names  under  that  word, 
and  add:  "Directors  of  Cameroris  CoaJbrook  Steam 
Coal  and  Swansea  and  Loughor  Railway  Company^  ap- 
pointed  to  accept  this  bilL"  Can  it  be  reasonably  con- 
tended that  this  bill  is  not  "  by  such  Directors  expressed 
to  be"  "accepted  by  them  on  behalf  of  such  Company  ?" 
By  whom  are  they  represented  to  be  appointed  to  accept 
the  bill?  Unquestionably  by  the  Company  who  are 
the  drawees.  Do  not  the  directors  represent  that  they 
act  under  that  appointment  ?  Is  not  this  a  representa- 
don  by  them  that  the  bill  is  "  accepted  by  them  on 
behalf  of"  the  "  Company?" 

We  should  not  have  considered  it  necessary  to  say  so 
nuch  upon  the  subject,  had  we  not  been  informed  that 


(a)  JohnMon*t  Dictionary  in  verb.  "  to  express." 
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another  Court,  in  a  similar  case,  had  granted  a  rule  t(> 
shew  cause  why  the  verdict  should  not  be  set  a«de. 
We  entertain  the  most  sincere  respect  for  the  doubts  of" 
that  Court;  but,  none  of  us  entertaining  anj  doubt 
ourselves,  we  think  we  cannot  with  propriety  grant  a 
rule  which  might  for  a  considerable  time  prevent  the 
plaintiff  fix>m  enforcing  payment  of  a  just  demand. 

Rule  refused  (a)i 

(a)  The  Court  of  Exchequer,  in  the  caie  here  refierred  to,  deeided  after- 
wards in  conformity  with  the  above  reported  judgment,  thoi:^  withdoabt ; 
Edmardi  i,  Cameron's  Sfc,  Railway  Company,  6  Exch,  269. 


Wednetday, 
January  22nd. 


The   Queen  against  the   Inhabitants  of 
Knaresborottgh  (a). 


If  a  person 
having  a  suflB- 
cient  estate 
within  a  pa- 
rish is  actu- 
ally resident 
on  it,  he  is 
settled  in  that 
parish,  pro- 
vided he  has 
resided  there 
in  all  forty 
days,  though 
they  are  not 
continuous, 
and  he  has 
been  in  the 
interval  settled 
elsewhere. 


/^N  appeal  against  an  order  of  two  Justices  removing 
John  fVheatley,  his  wife  and  children,  fix)m  the  town- 
ship of  Knaresbarough  to  the  township  of  Caneythorpe 
(both  in  the  West  Riding  of  Yorh8hire\  the  Sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

In  1828,  John  Wheatley  the  elder,  the  father  of  the 
pauper,  purchased  a  freehold  house,  outbuildings  and 
thirteen  acres  of  land  in  the  township  of  Coneytkarpef 
and  the  same  were  conveyed  to  him  in  fee  for  SOOil, 
which  was  bona  fide  paid  by  him,  and  were  occupied  by 
him  as  owner  from  that  time  until  and  throughout  the 
years  1836,  7,  8.  The  said  J  fV.  the  elder  ylso  hired, 
rented  and  occupied  a  dwelling  house,  outbuildings,  and 

(a)  This  case,  argued  and  decided  on  January  22d,  has  been  accidentally 
misplaced. 
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vreoty  six  acres  of  land  in  the  township  of  Cattal  in  the  Queen's  Bench, 

lid  Riding^at  the  yearly  rent  of  46iL,  for  one  whole  year '___ 

tmi  the  6th  of  April  1836  to  the  6th  of  AprU  1837,  and    ^he  Queen 

aly  paid  the  said  rent     During  the  same  year  he  was   Inhabiunts  of 

oly  XBted  in  respect  of  such  premises  to  the  relief  of       bough. 

[le  poor  of  die  township  of  Cattal^  and  duly  paid  the 

aid  rates^  and  actually  occupied  the  premises  for  the 

rhole  of  the  said  year,  under  the  said  hiring.     He  also 

lept  for  more  than  forty  days  in  such  year  in  CattaU 

nd  thereby  gained  a  settlement  and  was  settled  in  Cat" 

rf  on  the  6th  of  April  1837.    The  township  of  Cattal  is 

bout  six  miles  from  Coneythorpe.     There  was  no  suffi- 

ient  evidence  to  shew  where  J.  W,  the  elder  had  slept 

n  the  night  of  the  5th  and  6th  of  April  1837,  but  it  was 

dmitted  that  between  the  6th  and  the  27th  of  April 

837  he  resided  and  slept  oa  his  said  estate  in  Coney- 

harpe  for  seveial  nights.     It  was  also   admitted  that 

r.  IT.  the  elder  had,  on  the  27th  of  April  1837,  re- 

ided  and  slept  for  more  than  forty  days  upon  his  said 

state,  since  the  purchase  thereof,  in   Coneythorpe,     It 

ras  admitted  further   that  he  had,  from  the   time  of 

be  purchase  of  the  said  estate  until  the  making  of  the 

aid  order,  resided  within    ten    miles  of   Coneythorpe. 

lie  pauper  continued  to  be  a  member  of  his  father's 

imily  until  the  27th  of  April  1837,  on  which  day  he 

ecame  emancipated,  and   had  done  no  act  to  gain  a 

»ttleroent  in  his  own  right 

If  this  Court  should  be  of  opinion  that  the  settlement 
'  the  pauper  as  derived  from  his  father  was  in  Coney^ 
jorpcy  the  order  of  Sessions  was  to  be  quashed ;  but,  if  in 
'aitdlj  then  the  order  of  Sessions  was  to  be  confirmed. 

Pashley^  in  support  of  the  order  of  Sessions.     The 


\ 
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Vohmu  XVL    pauper's  settlement  is  that  of  his  father  on  27th  ApriM 

^^^^'        1837.     The  settlement  acquired  in  Cattal  on  6th  Apnt^ 

The  QuKBN     ^g3y  by  the  father  extinguished  the  previous  settlement,  ^^^ 

I^bitanta  of  if  there  was  one,  in  Coneythorpe.     Then  to  acquire  a  -^^ 

ROUGH.       fresh  settlement  in   Coneythorpe  forty  days'  residence    -^ 

subsequent   to  that  date  was  required.     \_Per  Curiam.    — 

The  contrary  has  been  held  as  to  settlements  bj  ser-   — 

Tice  under  apprenticeship.]     Lord  Kenytm^  in  Rex  ▼.    -»' 

Briffhthelmston  (a),  disapproved  of  the  principle  of  these    '^ 

decisions,  and  it  should  not  be  extended  to  new  cases. 

Overend  and  Pickering^  contra,  were  not  heard. 

Lord  Campbell  C.  J.  It  is  very  true  that  a  person 
cannot  have  two  settlements  at  one  and  the  same  time ; 
but  his  settlement  may  fluctuate  from  time  to  time  ac- 
cording to  circumstances.  Such  is  the  case  when  the 
settlement  depends  on  apprenticeship  and  residence, 
where  the  settlement  depends  on  the  place  at  which  the 
party  is  actually  resident  at  a  particular  time.  The  same 
principle  must  be  applicable  to  estate  and  residence  as 
to  apprenticeship  and  residence.  You  must  look  to  the 
last  residence. 

Patteson,  Coleridge  and  Wightm an  Js.  concurred. 

Order  of  Sessions  quashed  (i). 

(a)  5  T.  R.  188. 

(6)  Reported  by  C.  Bhektrnm,  Esq. 
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Queen*g  Bench, 
1851. 


The  Queen  against  The  Overseers  of  Man- 
chester. 


o 


N  appeal  to  the  Manchester  Quarter  Sessions  by  the  Poor  rate 

tmstees  of  The  Roi/al  Manchester  Institution  against  on  pan  of  a 

the  after  mentioned  poor  rate,  the  Sessions  ordered  the  cupita  byT 

rate  to  be  amended  by  striking  out  the  assessment  on  ^°|^Jf  Jf  ^^Ich 

the  premises  called  **  The  Royal  Institution''  occupied  declared  that 

*  .7  1  Its  purposes 

by  the  Society  called  "  The  Royal  Manchester  Institu-  were -the 

...  .       promotion  of 

lum,"  subject  to  the  opinion  of  this  Court  on  a  special  literature,  sci- 

...  -1.1  /.  11  ence,  andthe 

case,  which  was  stated  m  substance  as  follows.  arts."    The 

The  material  ground  of  appeal  was  that  the  premises  partly ^supt* 
were  exempt  under  stat  6  &  7  Vict  c.  36.     It  was  ad-  SSaUobnurV 
mitted  that  the  rate  was  (except  as  to  the  liability  of  ^nJ^b^ob-''* 
the  property  to  be  rated)  duly  made,  and  that,  if  the  Gained  a  certi* 

was  entitled  to 
.  tbe  benefit  of  stat.  6  &  7  Vict.  c.  36.  s.  1.    Ohjections  to  the  claim  of  exemption  under  the  act 
were  raised  for  the  decision  ot'  this  Court  under  the  following  circumstances. 

1.  The  building  was  the  property  of  the  Society.  The  part  in  question  was  occupied  by 
It  wbolly  for  its  own  purposes  :  the  rest  was  let  to  tenants  :  the  tenants  were  rated  in  rcf^pcct 
of  their  own  occupations.  The  rents  were  received  by  the  Society,  and  formed  part  of,  and 
were  applied  as,  its  general  funds  : 

Held,  That  this  fact  did  not  affect  the  exemption  from  rates  of  the  part  occupied  by  the 
Society. 

2.  The  Society  exhibited  on  the  premises,  at  intervals,  works  of  art,  which  it  allowed  to 
be  sold  there.  The  Society  paid  the  carriage  of  such  works  of  art  as  were  sent  to  its 
exhibition  from  a  distance,  and  on  the  sale  of  such  of  these  as  were  sold  received  five  per  cent. 
on  the  price  to  defray  the  expense  of  carriage,  to  which  j)urpose,  however,  the  receipt  was 
not  adequate.     Strangers  were  admitted  to  the  exhibitions  on  payment  at  the  door. 

Held,  that,  the  exhibitions  appearing  to  be  made  bonii  fide  with  a  view  of  promoting  the 
fine  arts,  the  receipt  of  money,  as  above,  in  the  course  of  such  exhibitions  did  not  affect  the 
exemption. 

3.  In  the  trust  deed  of  the  Society  was  a  power  to  use  the  premises  "  for  the  imparting 
and  diffusion  of  education  and  knowledge  consistent  with  the  general  purposes  of  the 
Institution.** 

Held,  that  these  words  did  not  authorize  the  use  of  the  buildings  for  the  diffusion  of 
education,  or  knowledge,  except  as  connected  with  the  general  purposes  of  the  Institution, 
Tiz.  the  promotion  of  science,  literature  and  the  fine  arts ;  and  therefore  did  not  prejudice 
the  exemption. 

4.  The  trust  deed  of  the  Society  contained  a  provision  that  on  its  dissolution  the  pro- 
perty fihoold  be  sold,  and  the  proceeds  divided  among  the  then  members. 

Held,  that  this  was  no  answer  to  the  claim  of  exemption  :  the  provision  not  appearing  by 
the  case  to  be  a  pretext  for  accumulation. 

VOL.    XVI.    N.    8.  2    G 
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Volume  XVI.    property  was  liable,  the  appellants  were  proper  persons 
to  be  rated  in   respect  of  it:   and  that  the  barrister 


The  Queen     appointed  to  certify  the  rules  of  Friendly  societies  had 
Overseers  of    certified  that  the  Society  was  entitled   to  the  benefit 

A&ANCHE8TE&* 

of  Stat.  6  &  7  Vict  c.  36.     The  case  stated  that  the 
building  in  question  was  built   by   the   Society    bom 
funds  subscribed  by  a  number  of  shareholders;  and  that 
the  property  is  now  vested  in  trustees  upon  trust  to 
permit  the  same  to  be  used  for  certain  purposes  con- 
nected with  literature  and  the  fine  arts :  That  the  Society 
lets  o£r  rooms  in  the  building  and  cellars  under  the 
same  at  rents  (stated  in  the  case  to  amount  in  all  to 
202/.  per  annum)  to  tenants,  one  of  whom  occupied 
his  part  as  a  bonded  wine  vault:  these  tenants  were 
separately  rated :  That  the  rents  received  firom  the  ten- 
ants form  part  of  and  are  applied  as  the  general  funds 
of  the  Society :  That  the  funds  of  the  Society  are  de- 
rived partly  from   contributions  as   mentioned  by  the 
rules:  That  the  Institution  is  occupied  by  the  said  So- 
ciety and  used  by  it  for  carrying  out  its  purposes  as 
follows:    lectures   are    given   there    upon   literary  and 
scientific  subjects,  to  which  the  members  have  free  ad- 
mittance ;   and  officers,  literary  and  scientific  persons, 
artists  and  strangers  are  admitted  gratuitously  on  appli- 
cation to  the  council :  That  the  lectures  are  paid  for  by 
the  Society,  or  delivered  gratuitously:    That  the  lecture 
theatre  has  occasionally  been  lent  or  let  to  other  socie- 
ties, but  not  during  the  present  year  or  since  the  rules 
of  the   Society   were   certified  :    That   conversaziones!, 
soirees   or   other   meetings   of  the   members   are   held 
on  certain  evenings  during  the  winter  months,  to  which 
the  person  reading  the  paper  can  invite  twenty  friends, 
and  the  chairman  of  the  meeting  ten  friends,  and  the 


XIV.  VICTORIA.  451 

leading  literary  and  scientific  persons  of  the  neighbour-   Queen*i  Bench. 

hood  have  jfree  admission :  That  exhibitions  of  paintings  L_ 

and  works  of  art  are  annually  or  more  frequently  held,  Queen 

to  which  members  are  admitted  free,  and  strangers  on  ma*"**"bL 
payment  of  an  entrance  fee :  the  carriage  of  the  paint- 
ings to  and  from  the  exhibition  is  paid  by  the  Society ; 
bat  for  those  paintings  coming  from  a  distance  which 
may  be  sold  at  the  exhibition  the  Society  deduct  five 
per  cent  on  the  price  at  which  the  paintings  are  sold,  to 
defray  the  expense  of  carriage,  no  deduction  being  made 
from  the  price  of  paintings  by  local  artists ;  this  percent- 
age is  paid  into  the  general  fund,  but  does  not  amount 
to  the  expenses  of  carriage :  books  containing  the  names 
and  addresses  of  the  artists  and  the  prices  of  their  paint- 
ings are  also  placed  in  the  exhibition  room  during  the 
exhibition  of  paintings,  and  the  officer  of  the  Institution 
in  attendance  has  permission,  upon  which  he  occasion- 
ally acts,  to  sell  the  same  on  behalf  of  the  artists  at  the 
prices  fixed  by  them,  and  mark  the  pictures  as  sold ;  and 
an  officer  of  the  Society  receives  the  purchase  money  of 
pictures  so  sold  and  hands  the  same  over  to  the  artists 
after  deducting  the  percentage  above  mentioned.  That 
the  artists  occasionally  sell  their  pictures  themselves 
during  the  continuance  of  the  exhibition,  and  pictures 
sold  before  the  opening  of  the  exhibition  are  frequently 
exhibited,  as  well  as  pictures  not  intended  for  sale. 
That  no  rate  laid  since  the  passing  of  stat.  6  &  7  Vict 
c.  36.  has  been  paid  hitherto  in  respect  of  the  Institu- 
tion, nor  has  any  attempt  been  made  to  enforce  such 
payment 

By  the  deed  of  settlement  of  the  real  estate  of  the 
Royal  Manchester  Institution,  d^ied  26th  December  1832, 
it  appears  that  two  plots  of  land  were  purchased  for  the 

2  o  2 
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Vdunuxvi.    respective   suras  of  721/.  and   3000i  (subject  to  the 

1851 

payment  of  certain  rents  reserved  thereout),  and  that 


The  Qdken    jjjg  trustees  of  the  Institution  were  to  be  seised  and 
OverBeersof    possessed  of  the   same   on   trust   to  permit  the  same 
*'to  be  used  and  employed  as  a  museum  or  place  of 
exhibition  for  works  of  art  and  science,  antiquities  and 
specimens  of  natural  history,  and  for  the  delivery  of 
public  lectures  on  subjects  of  science,  literature  or  the 
arts,  and  otherwise  for  the  imparting  and  difFusii^  of 
education  and  knowledge  consistent  with  the  general 
purposes  of  the  said  Institution,  and  to  be  in  all  respects 
conducted  and  managed  as  the  council  for  the  said  Insti- 
tution for  the  time  being  shall  from  time  to  time  direct, 
subject  nevertheless  and  according  to  the  regulations  of 
the  Institution  for  the  time  being.''    The  deed  of  settle- 
ment also  contains  provisions  that  the  trustees  of  the 
Institution  for  the  time  being,  in  case  the  Institution  shall 
be  duly  dissolved  in  the  manner  and  with  the  consent 
in  that  behalf  required  by  the  regulations  thereof  for  the 
time  being,  shall  sell  the  land  belonging  to  the  Institu- 
tion and  shall  pay  the  moneys  arising  therefrom  to  the 
council  of  the  Institution  for  the  time  being,  to  be  by 
them  applied  to  and  amongst  the  several  persons  who  at 
the  time  of  such   dissolution   shall  be  hereditary  life 
governors  of  the  Institution,  the  share  of  each  hereditary 
governor  in  such  moneys  bearing  to  the  share  of  each 
governor  the  proportion  of  three  to  two.     A  power  is 
also  given  by  the  said  deed  of  settlement  to  the  trustees 
according  to  the  written  request  and  direction  of  the 
council  for  the  time  being  "  from  time  to  time  to  lease 
and  demise  any  part  of  the  said  hereditaments  and  pre- 
mises which  may  not  be  deemed  requisite  for  the  pur- 
poses of  the  said  Institution."    By  the  deed  of  settlement 
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of  the  personal  estate  of  the  Royal   Institution,  also   QuecH^i  Bench, 

dated  26th  December  1832,  it  appears  that  on  the  for-        ^^^^' 

mation  of  the  said  Institution  certain  regulations  were     '^®  Queen 

agreed  upon  for  the  better  management  thereof,  and    Overseers  of 
,  .  .  Manchester. 

divers  other  regulations,  either  altering  or  repealing  cer- 
tain of  the  original  regulations  or  in  addition  thereto  or 
substitution  thereof,  had  been  since  from  time  to  time 
made  and  agreed  upon,  and  that  the  then  existing  rules 
of  the  said  Institution  were  specified  in  a  schedule  there- 
under written.  And  also  that  a  permanent  fund  had 
been  nused  and  vested  in  trustees  for  the  said  Institu- 
tion, who  had  appropriated  to  the  erection  of  the  build- 
ing 728021  Ss.  9(L  Provisions  are  contained  for  appro- 
priating and  paying  part  of  certain  subscriptions  and 
payments,  imposed  and  made  payable  on  the  admission 
of  hereditary  and  life  governors,  to  the  trustees  to  main- 
tain and  increase  the  permanent  fund  until  it  amount 
to  10,000i  (including  the  said  sum  of  7280i  Ss.  9rf.> 
Provisions  similar  to  those  contained  in  the  deed  of 
settlement  of  the  real  estate  are  also  contained  in  the 
settlement  of  the  personal,  for  the  sale  and  conversion 
into  money  of  the  said  personal  estate  and  effects  of  the 
Institution,  and  the  division  of  the  moneys  arising  there- 
firom,  in  case  of  a  dissolution,  among  the  then  hereditary 
governors  and  life  governors. 

By  regulations  contained  in  the  schedule  (amongst 
others  which  were  set  out  in  the  case)  it  was  provided 
that  "  any  new  or  additional  regulations  for  the  manage- 
ment of  the  Institution  might  from  time  to  time  be 
made,  and  the  existing  regulations  of  the  Institution  for 
the  time  being  or  any  of  them  (except  the  regulation 
respecting  the  dissolution  of  the  Institution)  be  repealed 
and  altered."    That  "every  present  or  future  hereditary 
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and  privileges,  rights  and  interests  to  any  person  what- 


o  Qu£EN     soeygj.^  provided  that  on  every  transfer  as  last  aforesaid 

Institution.''  And  *Uhat  all  the  funds  and  moneys  of 
the  Institution  shall  during  the  subsistence  thereof  be 
applied  by  or  by  the  direction  of  the  council  in  paying 
the  debts  and  demands  for  the  time  being  owing  by  the 
Institution  and  in  carrying  out  the  purposes  thereof, 
namely,  the  promotion  of  literature,  science  and  the  arts, 
in  such  manner  as  the  council  may  think  proper;  bat 
no  dividend,  gift  or  bonus  in  money  shall  at  any  time 
or  under  any  circumstances  be  made  unto  or  between 
the  governors  or  members  of  the  Institution  or  any  of 
them." 

If  the  Court  should  be  of  opinion  that  the  appellants 
had  established  their  claim  of  exemption  under  stat 
6  &  7  Vict  c.  36.,  the  order  of  Sessions  was  to  be  con- 
firmed and  the  rate  amended  accordingly;  otherwise 
the  order  of  Sessions  was  to  be  set  aside  and  the  rate 
confirmed. 

The  case  was  argued  in  this  term  (a). 

Crompton  and  Holland^  in  support  of  the  order  of 
sessions.  Stat.  6  &  7  Vict  c.  36.  «.  1.  enacts  that  no 
person  shall  be  liable  to  be  rated  ^*  in  respect  of  any  land, 
houses,  or  buildings,  or  parts  of  houses  or  buildings, 
belonging  to  any  Society  instituted  for  purpoaes  of 
science,  literature,  or  the  fine  arts  exclusively,  either  as 
tenant  or  as  owner,  and  occupied  by  it  for  the  transaction 
of  its  business,  and  for  carrying  into  efiect  its  purposes, 

(a)  January  I9tb.     Before  Lord  Campbell  C  J.,   CoUridgt  waA    Wight* 
man  Js.     Patieam  J.  waa  at  the  Central  Criminal  Court. 
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provided  that  soch  Society  shall  be  supported  wholly   Queen's  Bench. 

or  in  part  by  annual  voluntary  contributions,  and  shall   |___ 

not,  and  by  its  laws  may  not,  make  any  dividend,  gift,  ®  webn 
division,  or  bonus  in  money  unto  or  between  any  of  jJJncmsteb. 
its  members;"  and  provided  that  such  Society  shall 
obtain  the  certificate  after  mentioned.  The  question 
here  is  whether  the  premises  fall  within  this  exemption, 
88  part  of  a  building  occupied  &c.  One  point  made 
at  the  sessions  was,  that  part  of  the  building  was  let  to 
tenants,  and  occupied  by  them  not  for  the  purposes  of 
the  Institution,  and  that  the  Society  received  the  rent. 
The  tenants  are  no  doubt  rateable  for  the  part  of  the 
building  occupied  by  them;  but  the  receipt  of  rent 
does  not  take  away  the  exemption  as  to  so  much  as  the 
Society  occupies.  The  statute  contemplates  that  the 
Society  may  be  in  part  supported  by  property  of  its 
own,  provided  it  be  in  part  supported  by  annual  volun- 
tary contributions.  It  also  contemplates  that  the  Society 
may  occupy  part  only  of  a  building ;  and,  if  it  do  bona 
fide  occupy  a  part  for  the  purposes  of  the  Society, 
that  part  is  exempted  from  rateability.  The  Society  in 
the  present  case  does  not  permit  any  one  to  occupy 
the  portion  of  the  premises  in  question.  That  makes 
the  distinction  between  this  case  and  Purvis  v. 
Train  (a)^  There  the  Society  was  formed  without 
doubt  for  literary  and  scientific  purposes,  but  the  pre- 
mises which  it  was  sought  to  exempt  from  the  rate 
were  not  occupied  for  carrying  into  eflPect  those  pur- 
poses. The  Society  allowed  them  to  be  occupied  for 
miscellaneous  objects,  exhibitions  of  dwarfs  and  Indians, 

(a)  3  Exeh,  344. 
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on  subjects  alien  from  literature,  science  and  the  fine 


The  QtKEN    ^^^     rj^g  Q^^^^  ^f  Exchequer  decided  that  the  So- 

]^nchk7ter   ^'^*y   occupied  for  a   purpose   foreign   to   its   original 

institution,  and  that  there  was  therefore  no  exemption. 

But  here  the  occupation  is  found  to  be  for  the  proper 

purposes. 

Then  the  objection  is  made,  that  the  Society  use  these 
premises  as  a  place  in  which  to  exhibit  pictures,  and 
derive  a  revenue  from  the  payment  at  the  door,  and 
receive  a  commission  on  the  price  of  such  pictures  as  are 
sold :  and  it  will  be  said  that  this  in  effect  makes  them 
occupy   the  premises   beneficially   as  picture    brokers 
Under  this  statute  it  is  wholly  immaterial  whether  the 
occupation  is  beneficial  or  not.     The  scheme  of  staL 
6  &  7  Fict  c,  36.  is  to  encourage  societies  instituted  for 
particular  purposes  and  bona  fide  occupying  the   pre- 
mises for  those  purposes :  it  is  difficult  to  devise  a  more 
effectual  method   for  the  promotion  of  painting  than 
by  exhibiting  the  works  of  artists  and  facilitating  their 
sale ;   and,  if  in  the  course  of  doing  so  a  revenue  ac- 
crues, it  is  raised  and  is  bona  fide  spent  in  furtherance 
of  these  objects  for  which  the  Society  is  instituted.     A 
revenue  might  be  raised  to  such  an  extent  and  in  such 
a  manner  as  to  lead  to  the  inference  that  the  occupation 
was  not  bona  fide  for  those  purposes:  perhaps  in  every 
case  it  is  a  question  of  fact  whether  the  occupation  is 
bona  fide  for  the  one  set  of  objects  or  the  other.     But 
here  the   sessions  have  drawn  the  inference  that   the 
occupation  was  in  furtherance  of  the  fine  arts. 

The  objections  made  to  the  particular  provisions  of 
this  deed  are  in  effect  all  removed  by  the  judgment 
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of   this    Court   in    Churchwardens  of  Birmingham  v.    g«MN*«  Bench. 
Shaw  {a).  _i®^_^-__ 

The  QuEKN 

V. 

Bashky  and  Wheeler,  contra.     Stat  6  &  7  Vict  c.  36.     Oreneera  of 
o  1  1  «.  t  .1.  Manchester. 

creates  an  exemption  from  the  general  habihty  to  poor 

rate^  and  is  therefore  to  be  construed  strictly ;  Begina 
▼.  Pococh{b).  The  word  "  exclusively,"  used  in  sect  1, 
must  be  taken  to  override  the  whole  of  that  section. 
The  Society  must  be  instituted  exclusively  for  the  pur- 
poses mentioned  in  the  act,  and  the  premises,  to  be  ex- 
empted, must  be  occupied  exclusively  for  carrying  into 
effect  its  purposes;  Purvis  v.  Traill (c).  Now  the  deed 
in  the  present  case  authorises  employment  of  the  pre- 
mises for  the  delivering  of  <*  public  lectures  on  subjects 
of  science,  literature  or  the  arts,  and  otherwise  for  the 
imparting  and  diffusing  of  education  and  knowledge", 
purposes  which,  however  laudable,  are  precisely  those 
iMrhich  in  Begina  v.  Pococh  (b)  were  held  not  within  stat 
6&7  FicL  c.  36. 

Then,  the  actual  occupation  is  not  exclusively  for  the 
purposes  of  the  statute.  Money  is  earned  by  com- 
mission on  the  pictures  sold ;  and,  if  a  valuable  picture 
be  sold,  the  commission  may  be  a  considerable  sum. 
The  Society  in  effect  carry  on  the  trade  of  brokers,  as 
the  Baptist  Society  did  that  of  booksellers  in  Begina  v. 
baptist  Missionary  Society  {d).  [^Coleridge  J.  In  that 
case  the  question  was  whether  the  occupation  was  bene- 
ficial :  here  the  question  is  whether  the  case  is  within 
the  exemption  in  stat.  6  &  7  Vict.  c.  36.  If  the  Society 
deviate  from  the  purposes  of  the  act,  whether  a  profit  is 
made  or  not,  the  premises  are  occupied  for  other  pur- 

(a)  10  Q.  B,  868.  (6)  8  Q.  B.  729.  740,  743. 

(e)  3  Exch,  344.  (d)  \0  Q.  B,  884. 


458 


Q.   B.   HILARY  TERM. 


Vokm^xvL    poses  than  those  which  give  the  statutory  exemption. 
185 1* 


ThoQoBKN 

▼. 
Oveneonof 

MaNCII£8TBR. 


But  I  do  not  see  that,  if  thej  are  otherwise  within  the 
exemption,  the  &ct  of  the  occupaticm  being  beneficii^ 
takes  them  out  of  it]     Lastly,  the  clause  inx>^dding  tba^ 
the  accumulated  fund  shall,  at  the  dissolution  of  cb^ 
Society,  be  divided  among  the  members,  brings  the  C0^ 
within  thq  first  proviso  in  section  L     This  Socie^  is%^ 
in  &ct  become  a  tontine. 

Cur.  adv,  vm^^ 


Lord  Cahpbell  C.  J.,  in  the  same  term  {Janw^^ 
28th),  delivered  the  judgment  of  the  Court 

We  are  of  opinion  that  this  case  cannot  be  materiaVif 
distinguished  fix>m  the  Birmingham  Ubrary  Case{€z)f 
the  authority  of  which  was  not  disputed  on  the  ^srt 
of  the  respondents.     TTie  Royal  Manchester  LutiMim 
appears  to  us  to  be  established  exclusively  for  purposes 
of  science,  literature  and  the  fine  arts;  it  is  supported 
wholly  or  in  part  by  annual  voluntary  contributions; 
and  by  its  laws  it  may  not,  while  it  subsists,  make  any 
dividend,  gift  or  division  or  bonus  in  money  unto  or 
between  any  of  its  members.     The  members  seem  to 
have  in  view  sincerely  and  disinterestedly  what  they 
professi  and  not  to  have  for  their  chief  object  their  own 
recreation  and  amusement.     The  building  was  erected 
from  funds  subscribed  by  shareholders,  and  it  is  vested  in 
trustees  upon  trust  to  permit  it  to  be  used  for  the  pur- 
poses of  literature,  science  and  the  fine  arts.     Lectures 
are  given  there  upon  literary  and  scientific  subjectsi,  to 
which  officers  in  the  army,  literary  and  scientific  persons, 
artists,  and  other  strangers,  are  admitted  gratuitously  on 


(a)   Churchvsardtnt  of  Birmingham  y,  Shaw,  10  Q.  B,  868. 
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application  to  the  coonciL    Any  of  the  lectures  which  Q«iem'«  BmuiA. 

are  not  given  gratuitously  are  paid  for  by  the  Society.        ^ 

At  the  conversaziones,  soirees  and  other  meetings,  lite-    ^*  Qubkn 

tarj  and  sdentific  papers  are  read,  the  person  who  reads    Oveneen  of 
,  '  *^  ,  Mancuxbtib* 

a  paper  having  the  power  to  invite  twenty  friends,  and 

the  leading  literary  and  scientific  persons  in  the  neigh- 
bourhood having  free  admission.  Rooms  in  the  Institu- 
tion are  devoted  to  the  exhibition  of  paintings;  and 
artists  are  assisted  in  the  sale  of  their  works,  without 
any  view  to  profit  on  the  part  of  the  Society.  There  is 
likewise  a  museum  for  antiquities  and  specimens  of 
natural  history.  The  expense  is  chiefly  defrayed  by  the 
subscriptions  of  the  members. 

This  being  prima  facie  a  Society  within  the  scope  of 
the  act  of  parliament,  we  have  to  examine  the  objections 
made  to  the  exemption  claimed  The  first  is  founded 
on  a  power  vested  in  the  trustees  to  let  off  any  part  of 
the  building  not  required  for  the  uses  of  the  society.  A 
part  is  let  off  to  tenants ;  but  for  this  part  the  exemption 
is  not  claimed  and  the  tenants  are  rated.  The  Green- 
unch  case {Ihirvis  v.  TraiU{a))  therefore  does  not  apply; 
for  there  the  premises  for  which  the  exemption  was 
dumed  were  let  at  a  profit  for  the  exhibition  of  dwar& 
and  wild  Indians.  The  case  here  finds  that  **  the  rents 
received  from  the  tenants  form  part  of  and  are  applied 
as  the  general  funds  of  the  Society." 

Another  objection  is  made  upon  the  fact  that,  when 
paintings  coming  from  a  distance  are  sold  at  the  exhibi- 
Lion,  the  Society  deducts  five  per  cent  on  the  price; 
9rhich  is  represented  as  a  commission,  and  evidence  of 

(a)  3  Exch^  344. 
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Foiunu  xyt.    carrying  on  a  trade  for  proBt     But  the  case  finds  that 

•        the  Society  pays  the  carriage  of  these  paintings,  and 

Tho  Queen     (hat  this  per  centage  is  applied,  but  does  not  suffice,  to 

Orereeera  of    defray  the  expense  of  the  carriaire.     No  deduction  is 
Manchester.  ^  *  o 

made  from  the  price  of  paintings  exhibited  by  resident 

artists.    The  arrangement  complained  of,  therefore,  is 

evidently  made  with  a  view  to  the  encouragement  of 

the  fine  arts. 

The  next  objection  arises  from  an  expression  in  the 
trust  deed,  that  the  building  is  to  be  used  for  the  exhi- 
bition of  works  of  art  &c. ;  for  the  delivering  of  lectures 
on  subjects  of  science,  literature  or  the  arts,  ''and  other- 
wise for  the  imparting  and  diffusing  of  education  and 
knowledge."  It  is  argued  that  this  would  authorize  any 
system  of  religious  or  secular  education,  which,  on  the 
authority  of  Regitia  v.  Pococh  (a),  cannot  be  considered 
as  coming  within  the  scope  of  stat.  6  &  7  VtcL  c.  36. 
The  education  and  knowledge,  here  mentioned,  might 
have  been  fairly  inferred  to  be  such  as  is  to  be  commu- 
nicated by  lectures,  the  exhibition  of  paintings,  and  other 
methods  of  the  same  nature :  but,  to  remove  all  doubt 
upon  the  subject,  the  words  are  added  **  consistent  with 
the  general  purposes  of  the  said  Institution."  We  do 
not  think  that  a  school  for  elementary  education,  or  for 
Bible  reading,  or  for  training  teachers,  would  be  con- 
sistent with  these  purposes. 

It  is  then  said  that  this  is  a  Society  for  profit,  because 
strangers  are  admitted  to  the  exhibition  of  paintings  &c. 
on  paying  a  small  fee  at  the  door;  but  the  money  thus 
received  is  applied  to  the  purposes  of  the  Society,  and 

(a)  8  <?.  B.  729. 


Mamchsstee. 
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may  be  considered  as  the  voluntary  contribution  of  the   QueeH*$  Bfneh. 
visitors  who  for  the  time  are  admitted  to  the  privilege  of 
membera.  The  Queen 

Lastly  comes  the  objection  that  by  the  deed  of  settle-    Orerseeri  of 
ment  it  is  expressly  declared  that,  upon  the  dissolution 
of  the  Society,  the  property  belonging  to  it  is  to  be  sold, 
and  the  proceeds,  after  payment  of  debts,  are  to  be  di- 
vided among  the  members.     This  is  not  against  any 
positive  prohibition  in  the  statute :  but  the  respondents' 
<»)unsel  suggest  that  it  might  enable  the  members  to  ac- 
cumulate a  large  capital  and  to  divide  it  among  them- 
selves increased  by  the  saving  of  the  poor  rates.     This 
deed  of  settlement,  however,  only  expresses  a  power 
\Nrhich  would  impliedly  belong  to  the  trustees  and  the 
members,  and  which  was  relied  upon  in  the  Birmingham 
case.    Lord  Denman,  delivering  the  judgment  of  the 
Court  there,  says  (a) ;  **  No  law  of  the  Society  can  pre- 
vent its  dissolution,  and  a  consequent  division  of  the 
common  stock ;"  "  this  sort  of  division"  "  the  legislature 
did  not  intend   to  prevent."    If  any  such  scheme  of 
accumulation  as  is  suggested  could  be  proved  to  have 
been  laid,  then  the  Society  would  not  be  established 
'*  for  purposes  of  science,  literature,  or  the  fine  arts  ex- 
clusively ;"  but  here  there  is  no  reason  to  suppose  that 
any  view  to  profit  is  entertained ;  and  therefore  the  ulti- 
mate right  to  a  dividend  after  the  Society  is  dissolved  is 
no  answer  to  the  claim  of  exemption  while  the  Society 
exists  and  honestly   pursues  the  laudable   objects  for 
'which  it  was  instituted. 

Upon  the  whole  we  are  of  opinion  that  the  Recorder 
decided  properly  in  amending  the  rate  by  striking  out 

(a)  \OQ,B.  878. 
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be  said  Society.     The  money  so  advanced  was  origi-   Queen*t  Bmuk. 
■Uy  8000/1     The  Society  is  composed  of  six  hundred         ^^^^' 
emben^  comprising  a  peer  of  the  realm,  clergymen,     TheQoKEN 
ronets,  members  of  parliament,  magistrates,  barristers      Brandt. 
la^  doctors  of  medicine  and  other  professional  men, 
ikera,  and  merchants,  who  are  admitted  by  ballot,  and 

0  respectively  pay  an  annual  subscription  of  6L  6s, ; 
^   of  quasi  members  who  are  also  admitted  by  ballot, 

^ho  respectively  pay  an  annual   subscription  of 

1  2a  6d.  The  Society  or  Institution  is  wholly  sup- 
ted  by  these  annual  subscriptions.  Copies  of  the 
^  of  the  Society  and  of  the  deed  declaring  the  trusts 
^e  Concert  hall  accompanied  and  were  to  be  deemed 
orming  part  of  the  case. 

Kile  Society  has  in  the  building  an  organ  which  cost 
^^t  500/1,  as  also  two  ornamental  looking  glasses  let 
^  the  pannelling  of  the  room,  which  cost  about  200/L, 
*^  chairs,  cushions  and  other  furniture  :  these  have  all 
^^  paid  for  out  of  the  funds  of  the  Society.  The 
^lul  subscriptions  amount  to  upwards  of  3000Z. :  the 
'Wf  rent  and  costs  of  repairs  of  the  building  and  addi- 
ional  furniture  are  paid  out  of  this  fund.  The  debt  has 
►een  reduced  from  time  to  time  (and  will  be  so  until 
aid  off)  by  payments,  out  of  the  funds  of  the  Society, 
*  sums  of  money  among  the  lenders,  all  of  whom  were 
bscribers  to  or  members  of  the  Society,  but  some  have 
ased  to  be  so.  The  number  of  members  or  sub- 
ribers  being  limited,  persons  desirous  of  being  sub- 
"ibeis  and  who  are  on  the  list  of  candidates  have 
wait  until  vacancies  occur.  Any  member  or  sub- 
iber  may  at  any  time  of  his  own  free  will  and  pleasure 
ise  to  be  a  subscriber  or  member  of  the  Society.     The 
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Foium$xyL    said  building  is  used  by  the  Society  for  the  giving 
'__   concerts  and  musical  entertainments  to  the  subscribei 


TheQuBEN    im^j  parties  admitted  by  tickets  issued   to  subscribers: 
Brandt.      It  is  also  used  for  the  meetings  of  the  subscribers 
which  the  financial  business  is  transacted^  and  for 
meetings  of  the  members  of  the  different  committees 
the  society.     Each  subscriber  is  entitled  to  receive 
does  receive  two  tickets  for  admission  to  each  public 
dress  concert,  which  tickets  are  transferable  to  ladi 
generally,  and  to  gentlemen  who  do  not  reside  witl». 
six  miles  of  Manchester,  and  to  the  quasi  subscribers  w 
have  no  tickets  issued  to  them.     Of  these  public  or  < 
concerts  there  are  about  seven  annually.     Each  sa.m'fc* 
scribcr  and   each  quasi  subscriber  is  also   entitled       Co 
admission  for  himself  without  ticket  to    each   priea^^ 
or  undress  concert ;  and  each  subscriber  may  give  orders 
for  the  admission  of  four  persons  to  each  undress  concert* 
there  are  about  six  undress  concerts  annually.     Most  9^ 
the  vocal  and  instrumental  performers  are  paid  out  of  the 
funds  raised  by  the  said  subscription.     The  expenditare 
annually  on  this  account  is  upwards  of  2000iL     Printed 
and  written  music  is  also  purchased  for  the  use  of  the 
said  Society  out  of  its  funds.     The  music  performed  and 
practised  at  the  Manchester  Concert  Hall  is  generally 
speaking  of  a  high  class:  there  is  no  other  Society  in 
Manchester  where  music  of  a  high  class  is  performed: 
it  has  tended  to  the  promotion  of  music  in  the  town 
and  neighbourhood  of  Manchester,  and  has  decidedly  im- 
proved the  science  and  practice  of  music     The  Society 
spends  considerable  sums  of  money  among  prcyfessors  of 
music  and  musicians :  a  professor  of  music  highly  skilled 
therein    has  been   induced  by   this   Society    to  come 


ich  the  public  generally  were  admitted  by  tickets 
by  the  officers  of  the  Infirmary.  The  sum  raised 
e  Infirmary  by  the  sale  of  tickets  of  admission 
is  concert  amounted  to  upwards  of  1000/L  No 
n  of  this  sum  was  received  by  or  came  into  the 
or  power  of  the  subscribers  to  the  Concert  hall 
tir  directors  or  treasurer,  the  use  of  the  building 
5  been  allowed  gratuitously  by  the  directors  for  the 
t  of  the  charity.  It  did  not  appear  that  any  divi- 
gift,  division,  or  bonus  in  money  has  ever  been 
to  or  between  any  of  the  members  of  the  said 
;j  unless  as  aforesaid.  It  was  admitted  that  the 
"80  (except  as  to  the  liability  of  the  said  building) 
nade,  signed,  allowed  and  published,  and  that,  if  the 
roperty  be  liable,  it  is  properly  rated,  and  that  the 
antSf  quoad  such  rate,  are  proper  persons  to  be 
in  respect  thereof.  It  was  admitted  also  that  all 
rmal  requisites  for  entitling  a  Society  to  the  benefit 
•  6  &  7  Vict.  c.  36.  had  been  duly  complied  with. 
3  Recorder  was  of  opinion  that  the  institution 
!  appellants  came  within  the  exemption  of  the 
statute,  but  that  they  were  liable  to  be  rated, 
odi  as  the  said  building  was  used  for  the  before 
oned  concert  in  December  1848 ;  and  he  accordingly 
ned  the  rate, 
le  Court  of  Queen's  Bench  should  be  of  opinion 
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Vohm  xrj.   the  said  buildinff.  the  said  rate  was  to  stand  confirmed;  i^ 

1_     of  the  contrary  opinion,   the  rate  to  be  amended  by 

The  QuisM    striking  out  that  part  thereof  in  which  the  appellants  are 
Bb^not.      go  rated. 

The  first  of  the  rules  of  the  Society  (which  were  made 
part  of  the  case)  was  in  the  following  terms.  ^Tbe 
purpose  of  this  Institution  is  and  shall  be  excluavely  the 
promotion  of  the  science  or  art  of  music  within  the  town 
of  Manchester  by  the  giving  of  concerts  or  other  muocal 
performances  at  the  Concert  hall  now  belonging  to  the 
Institution,  or  at  any  other  place  within  the  township  of 
Manchester  as  may  be  provided  for  the  purpose,  purauant 
to  the  rules  of  the  Institution.  The  perfiHinaoces  to  be 
open  to  the  subscribers  to  or  members  of  the  Institution, 
and  to  ladies  or  strangers  introduced  by  them,  or  other- 
wise as  the  committee  of  management  firom  time  to  time 
shall  direct,  within  the  restrictions  of  the  rules  of  the 
Institution :  and  the  Institution  to  be  supported  wholly 
by  the  annual  voluntary  contribution  of  its  subscribers  or 
members." 

The  efiect  of  the  other  rules  and  of  the  deed»  so  fiur 
as  they  shewed  the  nature  of  the  Institution,  sufficiently 
appears  firom  the  statement  of  the  case  and  fixim  the 
judgment 

The  case  was  signed  in  this  term  (a). 

Pashley  and  Wheeler ^  in  support  of  the  order  of  SeasioQa. 
Such  a  Society  as  this  is  not  within  the  purview  of 
Stat.  6  &  7  Vict.  c.  36.  It  was  not  the  intention  of  the 
legislature  to  make  concerts  cheap  at  the  expenoe  of  the 
parish.    Neither  music  nor  dancing  is  an  art  which  can 

(a)  Janmr^  19Ui.    Btfere  Lord  Caw^pbdl  C.  J.,  Coieri^  ind  WifkU 
mam  Ji, 
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be  clunwd  widi  scdence  or  literature.    And  this  Institu-  Qmmhv  Bench. 
don,  as  appears  by  the  rules,  is  in  the  nature  of  a  club        ^^^^* 
for  the  gratification  of  its  members.     Even  if  the  Society    ^®  ^^^^^ 
be  in  other  respects  within  the  scope  of  the  act,  they      Brandt. 
have  forfeited  their  privilege,  as  the  building  has  not 
been  occupied  **  exclusively"  for  the  purposes  of  the  In- 
stitution; FurvisY.  Train  (a). 

Cramptan  and  Cleadn/y  contra.  The  Recorder  was 
r^ht  in  thinking  that  this  Society  was  within  the  scope  of 
the  act^  but  was  wrong  in  his  decision  on  the  special 
ground.  Ilret :  music  is  one  of  the  fine  arts,  and  there- 
fiyre  a  society  for  the  purpose  of  promoting  music  is 
withm  the  scope  of  stat.  6  &  7  Vict  c.  36.  [Lord 
Campbell  C.  J.  You  may  assume  that  proposition.] 
lliat  the  members  of  this  Society  derive  pleasure  from 
these  concerts  is  true;  but  there  is  no  way  in  which 
music  can  be  promoted  except  by  public  performances: 
and,  if  the  bet  that  pleasure  is  derived  collaterally  by  its 
members  bom  the  promotion  of  its  objects  deprives  a 
society  of  the  exemption  given  by  the  statute,  very  few 
societies  will  be  exempt  No  society  for  the  purposes 
of  science,  for  instance,  can  be  carried  on  without  giving 
pleasure  to  those  engaged  in  those  pursuits,  and  probably 
more,  in  many  cases,  than  is  felt  by  musicians.  [Lord 
Campbell  C.  J.  I  have  not  a  doubt  that  Sir  Isaac  Newton 
took  the  most  intense  delight  in  pursuing  his  scientific 
xesearches.  But  do  you  say  that  a  common  musical 
dab  would,  if  duly  enrolled,  be  within  the  statute  ?  And, 
if  not,  how  do  you  distinguish  the  Society  in  the  present 

t  ?]     It  always  must  be  a  question  of  fact  in  each 

(a)  3  Exeh,  344. 

2  H  2 


XIV.   VICTORIA.  469 

the  advancement  of  the  art  from  which  that  amusement   QKem't  Bench. 

arises.     Let  us  see  the  history  and  nature  of  the  Institu- 

tion   as   detailed   in   the   case  submitted   to   us.     The     The  Queen 

V. 

"Concert  hall"  was  built,  at  an  expence  of  8000i,  by  Brandt. 
JTie  Manchester  Concert  Hall  Society,  the  money  being 
borrowed  for  that  purpose.  It  was  vested  in  trustees  to 
secure  the  repayment  of  these  advances  with  interest, 
and,  subject  to  that,  in  trust  for  the  Society.  The 
Society  has  600  members,  consisting  of  parliament  men, 
baronets,  bankers,  magistrates,  barristers  at  law,  and  the 
wealthiest  inhabitants  of  Manchester,  with  a  peer  of  the 
realm  at  their  head.  The  members  are  admitted  by 
ballot,  and  pay  an  annual  subscription  of  five  guineas : 
there  is  another  class  called  quasi  membersy  likewise 
admitted  by  ballot,  who  pay  an  annual  subscription  of 
two  guineas  and  a  half  The  subscriptions,  after  paying 
the  current  expences  of  the  Institution,  go  to  keep  down 
the  interest  on  the  mortgage  debt,  and  to  pay  off  the 
principal,  which  is  now  reduced  to  6000Z.  Among  the 
expences  are  the  purchase  of  an  organ  for  500/.,  the 
purchase  of  ornamental  mirrors  which  cost  200/.,  and 
the  purchase  of  other  furniture  seemingly  of  a  very  luxu- 
rious description.  The  annual  subscriptions  exceed 
3000/.  The  Society  is  in  high  repute  and  eagerly  sought 
after,  so  that,  the  numbers  being  limited,  candidates  are 
obliged  to  wait  for  years  before  they  can  be  balloted  for. 
The  building  is  used  for  the  giving  of  concerts  to  the 
subscribers  and  parties  admitted  by  tickets  issued  to  the 
subscribers.  The  concerts  are  divided  into  "  dress  con- 
certs" and  "undress  concerts,"  which  are  respectively 
subject  to  various  regulations  particularly  defining  the 
class  of  ladies  to  whom  the  tickets  shall  be  transferable, 
and  the  privileges  of  quasi  subscribers.     Most  of  the 
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Foiume  XV L   vocal  and  instrumental  performers  are  paid  out  of  tb^ 

1851 
'       funds  of  the  Society,  while  some  of  the  members  appear 

The  Qu££N    jQ  perform  gratuitously. 

Brandt.  We  are  to  determine  whether  this  be  a  Society  which 

the  I^islature  intended  to  exempt  from  the  payment  of 
poor  rales,  not  injuring  by  the  exemption  thoae  paupers 
who  receive  parochial  relief,  but  laying  an  additional 
burden  upon  the  class  immediately  above  them.  If  such 
be  the  declared  intention  of  the  legislature,  we  are  bound 
to  give  it  effect  But,  although  the  object  of  this  Society 
be  very  innocent  and  very  laudable,  and  the  art  of  music 
is  encouraged  by  their  devotion  to  it,  we  can  only  regard 
them  as  a  club  of  six  hundred  gentlemen  who  are  asso- 
ciated for  the  amusement  of  themselves  and  their  fiuniliea. 
In  considering  whether  any  Society  is  entitled  to  the 
exemption  under  the  act,  we  must  see  whether  the  pro- 
motion of  science,  literature  or  the  fine  arts  be  the  primary 
object  of  the  members:  if  it  be,  they  would  be  entitled  to 
the  exemption,  although  they  may  incidentally  enjoy  the 
pleasure  which  arises  from  intellectual  and  refined  pur- 
suits. But,  where  their  own  amusement  is  their  primary 
object,  we  think  it  was  not  intended  to  give  them  any 
such  premium  as  a  virtual  rate  upon  the  inhabitants  of 
the  parish  in  which  their  place  of  meeting  happens 
to  stand.  It  is  certainly  found  by  the  Sessions  that  a 
taste  for  music  has  been  promoted  in  Mandiesier  by 
this  Society;  nay  that  '^a  professor  of  mu^c  highly 
skilled  therein  has  been  induced  by  this  Society  to  come 
from  the  Metropolis  and  settle  in  Manchestery'^Yiho  "  would 
not  remain  there  if  the  Society  were  discontinued."  We 
trust  that  the  Society  may  long  flourish,  paying  its  poor 
rates:  at  any  rate  we  cannot  distinguish  this  firom  any 
other  public  amusement  conducted  in  a  great  town  by 
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•ubecripdon.    If  a  theatre  were  established  on  the  same  qmm'*  Bach. 
footing,  it  woald  have  an  equal  cUum  to  exemption ;  and 
the  same  aiguments  might  be  urged  in  favour  of  a    '^^  Qheen 
sobecription  ball  room.    In  the  Greek  mythology  there      Brandt. 
was  a  Muse  of  Dancing  as  well  as  of  Music. 

We  look  upon  this  Institution  as  totally  different  from 
the  Birmingham  Library  (a)  or  the  Manchester  In- 
gtitvjticn  {b\  where  the  members,  not  with  a  view  to 
their  own  gratification,  but  to  the  good  of  others  by 
cultivating  in  them  a  taste  for  literature,  science  and  the 
fine  arts,  subscribe  money,  and  contribute  their  per- 
aooal  trouble,  and  may  therefore  be  fidrly  supposed  to 
be  objects  of  the  special  favour  of  the  legislature  at  the 
cost  of  their  fellow  parishioners. 

Had  this  musical  club  been  otherwise  entitled  to 
the  exemption  claimed,  we  should  not  have  thought  that 
it  was  disentitled  by  the  accidental  use  of  its  rooms  on 
one  occasion  in  the  year  1848  for  a  piupose  of  pure 
charity:  but  we  think  that  on  broader  grounds  the 
Becorder  ought  to  have  held  that  the  rate  was  properly 
imposed;  so  that,  although  we  differ  from  him  in  his 
raiio  decidendi,  we  confirm  hb  decision :  and  the  rule  for 
quashing  the  order  of  Sessions  will  still  be  discharged. 
Order  of  Sessions  confirmed  (c). 

(c)  Okurehwardmu  of  Birmingham  ▼.  Shaw,  10  Q.  B.  868. 
(fr)  Bagina  t.  Ooeruen  of  Manchester,  ante,  p.  449. 
(«)  Reported  by  C.  BtaeUmm,  Esq. 
An  the  preceding  end  the  two  following  caiet. 
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Vofumt  XVI. 

[1851.] 

The  two  following  cases  may  conveniently  be  added 

here. 

[^•'w^'       The  Queen,  on  the  prosecution  of  The  Overseers 
of  Manchester,  against  Gaskell  and  Others. 

Sll^^e         TTT/ZZ/^ilf  GASKELL  and  others,  being  assessed 
Portico,  were  for  the  relief  of  the  poor  of  the  township  of  Manr 

held  in  trust  .  ' 

for  a  society       Chester  in  respect  of  the  building  called    The  Portico, 

consisting  of  •  /.  i  t      ci       •  it  i 

tbe  subscribers  gavc  notice  of  appeal  to  the  ISessions:  and  thereupon  the 

being,  during  following  casc  was  stated  for  the  opinion  of  this  Court, 

Sey  should*  ^0'  conscnt  and  by  order  of  a  Judge,  under  stat.  12  & 

r„1"^y"h";  13  Vict  c.  45.  s.  11. 
subscriptions  xhe  Portico  was  established  in  the  year  1810  for  the 

{2L  10«.  por  •' 

mnnum)  and  purpose  of  being  uscd,  and  was  and  is  now  used,  as  a 
conform  to  the 

rules.    Their  library  and  news  Room,  and  was  and  is  now  vested  in 
number  wos  -it 

400.    Books  trustees,  upon  trust  to  permit  the  same  to  be  so  used  by 

papers  were  &  Society  of  persons  consisting  of  the  shareholders  and 

of^he  annual  Subscribers  for  the  time  being,  during  such  time  as  they 

^u^r^tZ^'  shall  continue  members  of  the  said   society   and   pay 

consisted  of  a  their  annual  and  other  subscriptions  thereto,  and  con- 

15,000  vo-  form  to  the  rules  for  the  time  being  of  the  said  society. 

lumes  on  sd-  •' 

entific  and  ge-         The  Portico  was  erected  by  the  said  society,  and  the 

neral  subjects, 

for  reference      books  and  newspapers  belonging   to  the   society  have 

lation  among"     been  and  are  purchased  by  the  annual  subscriptions  of 

l**rUd^"i^m!  ^^^  members  of  the  society.     Provision  is  made  for  the 

magai"nw,        ^^'^  ^^  The  Portico  and  personal  effects  on  the  dissolution 
reviews,  and 

other  periodical  vrorks :  and  a  news  room,  in  which  were  the  newspapers,  gaaettes,  reports 
of  the  markets,  notices  of  sales,  &c. 

Held,  that  the  society  was  not  exempt,  by  stat.  6  &  7  Vict,  e,  36.,  from  poor  rate  in  respect 
of  the  premises ;  for  that 

1.  Tlie  purposes  to  which  they  were  appropriated  were  not  exclusively  purposes  ofscieiice, 
literature  or  the  fine  arts :  and 

2.  The  promotion  of  these  was  not  the  primary  object  of  the  society,  inasmuch  as  the  use 
of  the  premises  and  their  contents  was  confined  to  the  members  themselves. 


The  Queen 

V, 

Gaskelu 
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)ij,  and  for  the  division  of  the  net  residue  of  Queen's  Bench. 
s  to  be  so  produced  among  the  members  of      ^        '^ 

There  are  400  shareholders  or  proprietors, 
t  liberty  to  transfer  their  shares,   and  each 
r  mast  pay  an  annual  subscription  of  2Z.  10^., 
then  the  full  benefit  of  the  Institution,  both 
n  and  library.     The  Institution  is  managed 
littee  of  shareholders  elected  annually  for  its 
it;  and  a  librarian,  who  is  not  a  shareholder,  is 
ppointed  at  a  salary  of  lOOL 
rtico   consists  of:    1.    A   library,   containing 
'  15,000  volumes  of  books  for  general  reference 
eolation  by  and  amongst  the  subscribers,  and 
;  the  standard  English  and  foreign  works,  as 
ffientific  subjects  as  in  general  literature,  to 
ny  valuable  additions  are  continually  made, 
ing  room  (leading  out  of  the   news   room) 
nrith  periodical  works,  pamphlets,   magazines 
nrs.     3.  A  news  room,  where  English  news- 
5  London  Gazette^  and  reports  of  the  markets 
ed,  and  where  advertisements  of  sales  &c.  are 
ly  laid  on  the  table  by  individual  subscribers 
d  perusal.      The  Commercial  and  General  Di- 
ire  also  provided,  and  are  preserved  in  the 
'here   they   may   be  referred  to  by  the  sub- 
>r  any  information  required. 
^rtico  is  supported  in  part  by  annual  voluntary 
ons,  and  does  not,  and  by  its  laws  may  not, 
1  dividend,  gift,  division,  or  bonus  in  money 
etween  any  of  its  members:  and  at  the  time 
r  the  said  rate  it  had  duly  obtained  the  cer- 
f  Mr.   J.    Tidd  Pratt,  the   Barrister   at  law 
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r^karnXVL   appointed  to  certify  the  rules  of  similar  societiea  in 

1^'^^^'^      England. 
The  QuEBN        On  behalf  of  the  respondents  it  was  contended  that 

Oaiuix.  The  Portico  was  not  a  society  instituted  for  purposes  of 
science,  literature  or  the  fine  arts  excluMYely;  and  that 
the  appellants  cannot  daim  exemption  finom  rates  under 
Stat  6  &  7  VicL  c.  36.  On  behalf  of  the  appeUsnts  it 
was  contended  that  The  Portico  is  entitled  to  claim  such 
exemption.  The  question  for  the  opinion  of  the  Coort 
was,  Whether  TTie  Portico  ought  to  be  exempt  fixxn 
payment  of  rates  under  the  said  statute.  If  the  Court 
should  be  of  that  opinion,  the  rate  was  to  be  amended  by 
striking  out  of  it  so  much  as  related  to  the  aasesmient  of 
The  Portico:  but,  if  the  Court  should  be  of  opinion  that 
The  Portico  ought  not  to  be  exempted,  then  the  nte 
was  to  stand  confirmed. 

Pashletfy  for  the  respondents,  cited  Reglna  ▼•  J%tlip«(a), 
Regina  v.  Jones  (i),  Regina  v.  Poeock  {c\  and  Clherdk- 
wardens  of  Birmingham  v.  Shaw  (d);  and  he  contended 
that  the  present  case  must  be  governed  by  Eegmm  ▼• 
Brandt  (e),  where  TTie  Manchester  Concert  Satt  was  held 
not  to  be  exempt,  because  the  primary  object  of  the 
institution  was  not  the  promotion  of  literature,  art  or 
science,  but  the  amusement  of  the  members.  (He  read 
the  judgment  in  that  case,  ante,  pp.  470,  471,  from  **  In 
considering"  to  *'  fellow  parishioners.'^  In  The  Earl  of 
Clarendany.  The  Rector  ^  of  St  Jamee,  WeetmimeUrig), 

(a)  8  Q.  ^.  746.  (fr)  %  Q.  B.  718. 

(«)  8  Q.  ^.729.  (if)  10  Q.  A  868. 

(<)  Ant^,  p.  462. 

(^)  4  Ntw  Sen.  Ca,  f>39.  Com.  Plow,  Ethr  T.  1851. 
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the  Court  of  Common  Pleas  appears  to  have  held  that  Quee»*a  Bench. 
the  London  Library  would  have  been  an  institution      ^        '-* 
exempt  fix)m  rates  if  the  building  had  been  exclusively     '^^  Q«?e«n 
occupied  for  the  purposes  of  the  institution ;  but  there 
the  society  was  established  for  the  purpose  of  keeping 
and  using  a  library  and  for  nothing  more. 

T.  JoneSy  contriL  It  appears  from  Churchwardens  of 
Birmingham  v.  Shaw  (a)  that  a  mere  library  is,  in  its 
nature,  such  an  institution  as  the  statute  exempts.  The 
case  of  The  Birmingham  News  room  (Regina  v.  Phil' 
lips  (b)  )  was  clearly  different,  for  the  room  there  was  a 
place  of  business.  In  Regina  v.  Brandt  (c)  the  primary 
object  was  social  amusement  Here  the  leading  object  is 
the  keeping  up  a  library,  which  in  &ct  consists  of  15,000 
▼olumes.  Periodical  publications  are  merely  included 
as  a  part :  and  the  superadding  of  these,  and  of  the  news- 
papers, does  not  change  the  character  of  tlie  institution. 
The  newspapers  themselves  contain  information,  as  to  the 
proceedings  of  literary  and  scientific  bodies,  which  a  so- 
ciety for  the  promotion  of  literature  and  science  would 
want  At  any  rate  the  promotion  of  these  is  the  primary 
object  [Coleridge  3.  If  a  news  room  alone  would  not  be 
exempt,  does  not  the  word  ''exclusively"  in  the  statute 
lay  you  under  a  difficulty  ?  Can  you  say  that  the  news 
room  is  superadded  to  the  library  rather  than  the  library 
to  the  news  room  ?]  By  the  words  of  the  case  the  read- 
ing room  and  news  room  seem  to  be  an  annexation  to 
the  library.  [Lord  Campbell  C.  J.  The  whole  is  for 
the  use  of  the  subscribers  only.]  Churchwardens  of  Bir- 
mingham V.  Shaw  (a)  is  a  direct  authority  for  holding 

(a)  10  Q.  B,  868.  (6)  8  Q.  B.  745. 

(e)  Ante,  p.  462. 


The  Queen 

V. 

Gaskell 
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Voiunu  XVI    such  an  establishment  exempt      TLord  Campbell  C.  J. 

ri851  1  r  I.  1^ 

No.    In  that  case  the  library  was  open  to  any  person 
paying  6s.  6d.  per  quarter,  or  making  a  deposit,  or  being 
recommended  by  a  subscriber:  it  was  on  the  ground 
only  of  that  regulation  that  the  exemption  could  be  sup- 
ported.    There  is  a  clear  difference  between  an  insti- 
tution to  which  a  person  cannot  have  access  by  money 
or  by  character,  and  one  which  is  for  the  benefit  of  the 
public  generally,  though  it  may  be  on  payment  of  a 
small  sum.]     The  Earl  of  Clarendon  v.  Jlie  Rector  §v. 
of  St  James,   Westminster  (a),  is  another  authority  in 
favour  of  the  appellants.     {Jones  then  read  part  of  the 
judgment  of  Jervis  C.  J.  in  that  CHse.)     [Lord  Ctxmpbell 
C.  J.     The  Birmingham  Case  {b)  is  certainly  recc^nized 
there  tale  quale  sit ;  but  the  Court  do  not  say  that  they 
would  extend  its  authority  to  the  case  of  four  hundred 
shareholders  maintaining  a  library  for  their  own  exclu- 
sive use.     Suppose  ten  gentlemen  of  fortune  agreed  to 
keep  a  library  jointly,  excluding  every  one  else  from  it ; 
could  they  have  it  exempt  from  rates  at  the  expense  of 
the  parish  ?    Could  two  do  so  ?     I  doubt  whether  an  act 
having  such  an  effect  would  ever  have  passed  the  legis- 
lature.]    That  the  institution  to  be  exempted  should  be 
free  of  access  to  the  whole  public  is  a  new  condition,  not 
specified  in  6  &  7  Vict,  c,  36.  5.  L ;  and  the  provisions 
of  the  clause  are  precise. 

Pashlet/y  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.     It  is  quite  clear  that  this  case 
is  not  within  the  exemption.     And  it  would  have  been 

(a)  4  New  Sett,  Ca,  639. 

(6)   Churchwardent  of  Birmingham  ▼.  Skawy  10  Q.  B.  868. 
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strange  if  the  legislature  had  passed  an  act  to  exempt  Queen't  Bench. 
gentlemen  maintaining  an  institution  of  this  kind  from  ,._^_.^__*1_ 
the  relief  of  the  poor.  For  it  is  to  be  remembered  that  ^*'°  Qi'ef.n 
the  efiect  of  such  an  exemption  is  to  make  the  parish  Gaskell. 
pay  for  the  support  of  the  institution,  and  to  throw  its 
rates  upon  those  who  are  already  under  heavy  burdens. 
I  cannot  think  that  this  was  intended.  The  act  6  &  7 
Fict.  c.  36.  is  designed  for  beneficial  objects.  Its  pre- 
amble is :  "  Whereas  it  is  expedient  that  societies  estab- 
lished exclusively  for  purposes  of  science,  literature,  or 
the  fine  arts  should  be  exempt  fi'om  the  charge  of 
county,  borough,  parochial,  and  other  local  rates  in 
respect  of  land  and  buildings  occupied  by  them  for  the 
transaction  of  their  business,  and  for  carrying  into  efiect 
their  purposes.**  What  are  the  purposes  of  this  society  ? 
And  how  is  it  to  be  distinguished  from  any  ordinary 
club  ?  If  this  institution  were  exempt  from  rates,  there 
is  hardly  a  club  in  Pall  Mall  or  St.  Jameses  Street  that 
woold  not  be  so.  Most  of  these,  I  believe,  have  their 
libraries.  The  Portico  contains  a  library,  but  only  for 
the  use  of  its  members.  In  another  room  newspapers 
are  taken  in:  and  these  doubtless  contain  valuable  lite- 
rary matter,  but  they  are  also  devoted  to  advertisements, 
notices,  and  other  such  information.  It  cannot  be  said 
that  premises  occupied  as  in  this  case  are  appropriated 
exclusively  to  purposes  of  science  or  the  fine  arts ;  nor 
are  they  to  purposes  of  literature  within  the  meaning  of 
the  act  They  are  not  used  for  promoting  the  literature  of 
the  country,  but  for  the  private  convenience  of  the  share- 
holders. A  library  for  the  public  benefit  and  improve- 
ment would  fall  under  a  difierent  consideration  ;  here  is 
a  library  devoted  merely  to  the  amusement  and  relaxa- 
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Vnimim  XVL  tion  of  the  subscribers.  In  Regina  v.  Brandt  (a),  which 
^        'J      was  acted  upon  as  authority  by  the  Court  of  Common 

The  QuKEN  Pleas  in  The  Earl  of  Clarendon  v.  The  Bettor  ^  of  SL 
Gasull.  Jamesy  Westminster  (b\  this  Court  said  that,  in  coosider^ 
ing  whether  a  society  is  entitled  to  exemption,  *^we 
must  see  whether  the  promotion  of  science^  literature  or 
the  fine  arts  be  the  primary  object  of  the  members":  if 
it  be  not  so,  and  the  primary  object  be  merely  their 
convenience  and  relaxation,  the  society  is  not  within  the 
act,  and  the  members  must  bear  the  public  burdens. 

Patteson  J.  Independently  of  decided  cases,  I  should 
not  have  thought  that  this  was  an  institution  fiir  the  pio- 
motion  of  literature,  science  and  the  fine  arts  exdumvdy, 
comprising,  as  it  does,  a  room  for  newspapers  and  publi- 
cations of  a  similar  class.  In  other  respects  I  was  ntber 
puzzled  to  distingubh  this  <^ase  from  Regina  v.  Ooermers 
of  Manchester  {c)\  but  there  lectures  were  giveo^  and  ex- 
hibitions held,  to  which  strangers  might  gain  adoiittance: 
here  the  advantages  are  confined  entirely  to  subscribers. 
The  case  is  more  like  Regina  v.  Brandt  (a),  where  it  was 
laid  down  that,  to  authorize  a  society  in  claiming  ex- 
emption, its  purpose  must  not  be  primarily  the  amuse- 
ment of  its  own  subscribers.  The  Earl  of  Clarendon  v. 
The  Bector  %€.  of  St  James,  Westminster  {b)  came  nearer 
to  the  case  of  Begina  v.  Overseers  of  Manchesier(c),  but 
was  decided  on  the  point  of  underletting  for  other  pur- 
poses than  those  of  the  Institution:  the  decision  there 
does  not  interfere  with  the  principle  on  which  we  decide 
this  case,  namely,  that  the  object  of  the  society,  to  come 

<a)  Ante,  p.  462.  (&)  4  Nm^  Seu.  Co.  639. 

(f  >  Ante,  p.  449. 
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within  the  statute^  must  be  the  promotion  of  literature,  Qifce»'«  Sen^. 

science  or  fine  art8»  and  not  only  the  amusement  of  the  t^         ^ 

81lbecribei&  TheQuEBN 


Gabkill. 


CoLBRmoB  J,  Two  things  are  required  by  the  sta- 
tote,  that  there  should  be  a  society,  such  as  is  there 
described,  and  that  it  should  be  instituted  exclusively 
fiir  purposes  of  science,  literature  or  the  fine  arts,  or  one 
of  those  purposes.  It  is  not  su£Scient  that  one  or  two 
persons  should  agree  to  have  a  room  in  common  for  the 
purpose  of  practising  music  or  studying  history ;  and,  if 
that  be  so,  numbers  cannot  make  an  essential  difference. 
Here  is  a  body  of  persons  who,  for  their  own  convenience 
and  improvement,  agree  to  occupy  a  building,  consisting  of 
three  parts,  a  libraryi  a  reading  room  and  a  news  room: 
and  there  is  nothing  to  shew  that  the  purpose  to  which 
one  room  or  another  is  devoted  is  the  primary  purpose 
of  the  Institution.  It  would  be  an  insult  to  common  sense 
to  say  that  such  an  arrangement  constitutes  a  society  for 
the  purposes  required  by  stat  6  &  7  Fict.  c.  36.  The 
aobscribers  may  become  better  informed  in  science  or 
literature ;  but  that  does  not  make  them  a  society  ex- 
dosively  fiir  the  purposes  of  science  or  literature  within 
the  meaning  of  the  act  (a). 

Rate  confirmed. 

(a)  Only  three  Judges  were  present. 
See  tbe  next  and  the  two  preceding  cases. 


480 


Q.  B.   [HILARY  TERM. 


X7L 
[19.52.] 


Tht  Cmitd 
Sennet  Imati^ 


iby 
the  sabKxip- 
tioiB  of  its 

IDCIIlbeTS* 

chiefly  ncnd 
uui  inilitvT 
meiL.  and  con- 
sisted of  a 
nuiflcuin  Of 
natonl  historr, 
and 


jh!!^^!^1udi.   ^^  0^:^^?^  against  Sir  George  Cockbubn,  The 
^^-^  Duke  of  XoRTHUMBEBLAM),  and  Others. 

f\^  appeal  by  the  Enanaging  council  of  "  Thi  VM 
Service  LutihUianT  against  a  rate  bj  which  part  of 
the  premises  of  that  Institution  was  assessed  to  the  relief 
of  the  poor  of  St.  Martin's  in  the  Fields^  Middlesex,  the 
Sessions  (January  1 851)  con  firmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

T^  United  Service  Institution  consists  of  two  distinct 
buildings,  one  building  being  held  under  the  Crown  free 
of  ground  rent,  and  for  the  other  building  the  Society 
pay  a  ground  rent  of  205i  yearly ;  and  which  buildings 
communicate  with  each  other  by  internal  galleries  and 
passages.  These  two  buildings  comprise  a  museum  of 
natural  history,  curiosities  and  armour,  a  library,  a 
lecture  room  and  rooms  for  the  meetings  of  the  mem- 

trust  by  which 

its  property  was  settled)  as  "  a  central  repository  for  objects  of  professional  art,  icienoe  and 
natural  history,  and  for  books  and  documents  relating  to  those  studies  or  of  general  infonna- 
tion,  and  the  deliTer}*  of  lectures  on  appropriate  subjects.'*  By  the  rules,  its  memboa  were 
to  be :  Princes  of  the  blood  royal.  oflSccrsof  the  army  and  navy  and  Eagt  Imdia  Company's 
service,  militia  and  yeomariry.  Lords  lieutenant  and  deputy  lieutenants  of  coontiea :  and  penons 
who  had  retired  from  the  above  services  and  capacities,  candidates  for  commissions,  above  a 
ceruin  age  and  properly  recommended,  civil  functionaries  attached  to  the  naral  or  military 
departments,  and  navy  and  army  agents,  were  admissible  by  ballot.  Eminent  persons  and 
benefactors  of  the  Institution,  not  within  the  above  descriptions,  the  corps  diplomatiqiie, 
ladies  contributing  to  the  Institution,  and  some  other  classes  of  perKms  (defined  by  the  rales), 
were  admissible  as  honorary  members.  Subscribers  paid  1/.  as  an  entrance  fee,  and  lOg. 
yearly.     Members  might  introduce  visitors  to  all  the  rooms  except  the  library. 

On  appeal  against  a  poor-rate  assessed  on  the  premises  of  the  Institution,  and  on  state- 
ment of  a  case  for  this  Court  shewing  the  above  facts :  Held 

1.  That  the  benefits  of  the  Society  were  not  so  limited,  in  respect  of  the  persons 
siblc  to  them,  as  to  prevent  its  coming  within  the  exemption  of  stat.  6  &  7  Viet,  e,  36. 

2.  That  **  Professional  art,**  and  the  other  objects  of  the  Society  appearing  on  the  < 
were  not  "  puq>oses  of  science,  literature,  or  the  fine  arts  exclusively**  within  the  i 
of  the  statute. 

And  that  the  rate  was  well  laid. 
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were  and  council  or  committee  of  management  for  the   Queen's  Bench. 
transaction  of  the  business  of  the  Institution.     There      L^^^^-J 
are  also  apartments  for  the  use  of  the  secretary,  account-     '^**®  Qlken 
ant  and  housekeeper  who  reside  in  the  premises.     (The     Cockburn. 
case   then  stated  that  no  exemption  was  claimed    in 
respect  of  the  apartments  occupied  for  such  use.) 

The  United  Service  Institution  was  founded  on  17lh 
March  1832,  by  a  deed  of  declaration  of  trust  (a  copy  of 
which  was  appended  to  and  to  form  part  of  the  case) 
bearing  that  date,  and  made  between  the  trustees  of  the 
Institution  of  the  first  part,  the  chairman  of  the  first 
general  meeting  of  the  members  of  the  Institution  of  the 
second  part,  and  the  treasurer  of  the  Institution  of  the 
third  part.  By  this  deed  The  United  Service  Institution 
is  declared  to  be  instituted  as  a  central  repository  of 
objects  of  professional  art,  science  and  natural  history, 
and  for  books  and  documents  relating  to  those  studies, 
or  of  general  information,  and  the  delivery  of  lectures 
on  appropriate  subjects.  The  trustees  declare  that  they 
will  stand  possessed  of  the  moneys  which  shall  be  paid 
or  transferred  to  them  upon  trust  for  the  benefit  of  the 
Institution;  and  that  they  will  stand  possessed  of  all 
books,  specimens  of  natural  history,  curiosities,  models 
and  other  articles  or  things  of  or  belonging  to  the  Insti- 
lotion,  upon  trust  for  the  same  Institution,  and  subject 
to  the  rules  and  orders  thereinafter  contained  relating  to 
the  same ;  and,  further,  that  they  will  stand  possessed  of 
any  land,  tenements,  hereditaments  and  premises  which 
shall  be  vested  in  them  as  such  trustees  upon  trust  for 
the  use  and  benefit  of  the  Institution,  and  from  time  to 
time  convey  and  dispose  of  the  same  according  to  the 
directions  of  the  council  of  management  of  the  Institution 
for  the  time  being.     Upon  the  6th  day  of  March  1847, 

VOL.    XVI.    N.  8.  2   I 
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Volume  XVI.    the  council  or  committee  of  management  of  the  Instil 
\}^^^^      tion  made  the  following  by-law,  which  is  still  unrepeala 
The  Queen     « That  The  United  Service  Institution  neither  shall 

V. 

CocKBURN.  may  make  any  dividend,  gift,  division  or  bonus 
money  unto  or  between  any  of  its  members  out  of 
present  property  or  out  of  any  property  which  it 
acquire ;  and  that  the  whole  of  its  property  both  pres^^^  ^■^^ 
and  future  shall  be  exclusively  applied  for  carrying  ir  -*-  ^^ 
effect  its  design  as  a  central  repository  for  objects  ^^' 
professional  art,  science  and  natural  history,  and  ^^^^ 
books  and  documents  relating  to  thoae  studies  or  ^^ 
general  information,  and  likewise  for  the  delivery  ^^^^ 
lectures  on  appropriate  subjects." 

The  case  then  stated  that  the  council,  on  &c.,  sab 
mitted  copies  of  their  laws,  &c.,to  the  Barrister  appointed  ^ 
to  certify  the  Rules  of  Friendly  Societies,  who  certified 
that  the  Institution  was  entitled  to  the  benefit  of  stat 
6  &  7  Vict.  c.  36. ;  and  the  rules  were  allowed  and  con- 
firmed by  the  Middlesex  Quarter  Sessions,  and  filed  &c. ; 
and  notice  of  the  foregoing  facts  was  given  to  the  pariah 
officers  of  St.  Martin,  and  exemption  from  rates  claiined. 
The  case  then  proceeded  as  follows. 

Early  in  the  year  1850,  various  improvements  were 
made  in  the  building  of  the  Institution.  The  lecture  room 
was  completed  under  the  superintendence  of  the  architect 
of  the  Institution  at  an  expence  in  the  whole  of  150(ML 

On  12th  July,  1850,  the  churchwardens  and  overseers 
of  the  parish  of  St  Martin  in  the  Fields  assessed  to  the 
poor  rate  and  other  parochial  rates  that  part  of  I%e 
United  Service  Institution  which  comprises  a  museam  of 
natural  history,  curiosities  and  armour,  a  library,  a  lec- 
ture room,  and  rooms  for  meetings  of  the  members  and 
council  or  committee  of  management. 
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The  case  went  on  to  state  that,  at  the  time  when  Queen^s  Bench, 

le  rate  in  question  was  made,  the  laws,   rules  and  *-    *^  '-* 

regulations  for  the  management  of  the  Institution  were  '^°  Quekn 

"uch  as  were  set  forth  in  a  prmted  document  annexed  to  Cockburn. 
Incase  (a). 


(«)  Among  these  rales  were  the  following* 

**  Section  I Design. 

L    The  Umittd  Serwiet  lustUutian  if  founded  as  a  central  repository  for 

o^Bti  of  profeanonal  art,  science,  and  natural  history,  and  for  books 

cSocnments  relating  to  those  studies,  or  of  general  information.     The 

v^srj  of  lectures  on  appropriate  subjects  is  included  in  the  design  of 


**  Section  IL — Composition. 
Tlie  members  shall  consist  of  Princes  of  the  Blood  Royal ;  Officers 
^^  navy,  army,  marines,  regular  and  local  Militia,  East  India  Com- 
^^m  land  and  sea  services ;  Lords  Lieutenants  and  Deputy  Lieutenants 
■^  ^Juulies ;  Yeomanry ;  all  persons  who  may  have  retired  from  any  of 
*^lwie  services  or  capacities ;  Civil  functionaries,  who  are  or  have 
^      attached  to  the  naval  and  military  departments  ;  and  navy  and  army 

^«>  Gentlemen  above  the  ago  of  fifteen,  whose  names  are  on  the  list 
"^^^  Commander  in  Chief  for  commissions  in  the  army,  and  who  are 
^'^^unended  by  two  members  of  the  Institution  on  their  personal  know- 
^''^^t  shall  be  admissible  to  become  provisional  members  of  the  Institution 
^*^  year  to  year,  under  the  regulations  of  Section  IV.,  on  payment 
^  ^^«  annual  subscription  ;  such  provisional  members,  on  obtaining  their 
***^finissions,  becoming  ordinary  members  on  payment  of  the  entrance 

By  Section  IIL,  entitled  "  Government,"  there  were  to  be  Patrons  and 
Vice  Patrons ;  and  the  First  Lord  of  the  Admiralty,  the  Commander  in 
Oiief,  and  a  few  other  public  officers,  were  to  be  invited  to  hold  the  office 
of  Vice  Patron,  ex  officio. 

**  Section  IV.— Candidates  liable  to  be  balloted  for. 
L  Retired  officers,  civil  functionaries,  and  candidates  for  commissions 
referred  to  in  Section  II.,  and  navy  and  army  agents,  shall  be  submitted 
for  election  to  the  council  of  management,  specially  assembled. 

II.  A  list  of  such  candidates,  signed  by  the  secretary,  shall  be  put  up  in 
be  library,  fourteen  days  previous  to  the  ballot." 
2    I   2 
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The  question   for    the  opinion  of  this   Court  was^ 
whether  that  part  of  the  said    buildings  comprising  a 


"  Section  V.— Honorary  Members. 
L  Foreigners  of  distinction  may  be  admitted  honorary  and  oorre»poiid- 
ing  members. 

II.  Eminent  individuals  and  benefactors  to  the  Institation,  not  otherwise 
eligible,  may  be  admitted  honorary  members  at  the  discretion  of  the  cound]. 
on  specific  grounds. 

III.  The  Corps  Diplomatique  shall  be  invited  to  become  honorary 
members ;  and  shall  be  privileged  to  submit  the  names  of  foreign  noblemen 
and  gentlemen,  resident  in  England^  to  the  council,  in  order  that  the  same 
courtesy  may  be  extended  to  them  for  the  space  of  three  months :  this 
privilege  to  be  renewed*'  &c.  (on  terms  as  to  recommendation  &c.,  which 
were  specified). 

rV.  Foreign  Naval  and  Military  Officers  may  be  admitted  corresponding 
members. 

V.  Ladies  who  contribute  to  the  Institution  may  be  admitted  honunry 
members,  at  the  discretion  of  the  council.'* 

"  Section  VL— -Subscriptions. 

I.  An  entrance  fee  of  \l,  shall  be  paid  by  all  members  on  joining  the 
Institution. 

IL  The  Annual  subscription  shall  be  not  less  than  10t„  due  on  the 
1st  of  January. 

III.  The  payment  of  the  sum  of  not  less  than  6/. ,  in  addition  to  the 
entrance  fee,  shall  constitute  a  member  for  life. 

IV.  Any  member  failing  to  (lay  his  annual  subscription  for  two  sucoessive 
years  shall  cease  to  be  a  member,  unless  the  council  should  see  reason  to 
decide  otherwise." 

Section  IX.  clause  IL  prohibits  the  making  of  any  dividend  &c.  or  bonos 
in  money,  and  orders  that  the  whole  property  of  the  Institution,  present  and 
future,  *'  shall  be  exclusively  applied  for  carrying  into  effect  its  dengn  as  a 
central  repository  for  objects  of  professional  art,  science,  and  natural  his- 
tory, and  for  books  and  documents  relating  to  those  studies,  or  of  general 
information,  and  likewise  for  the  delivery  of  lectures  on  appropriate 
subjects." 

**  Section  XIV.— Hours  of  Reception.    Visitors. 
I.  The  rooms  of  the  Institution  shall  be  open  daily  {Swuday  excepted), 
from  eleven  o'clock  in  the  morning  until  five  in  summer,  and  four  in  winter ; 
the  library  alone  being  kept  open  for  the  use  of  the  members  till  ten  in  the 
evening,  during  the  whole  year. 
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^lueum  of  natural  history,  curiosiiies   and  armour,  a   Queen's  Bench. 

library,  the  lecture  room,  and  the  rooms  for  meetings  of      ^ 

the  members  and  council  or  committee  of  management    '^^®  Quekn 

for  the  transaction  of  the  business  of  the  Institution  and     Cockbijrn. 

for  carrying  into  effect  its  purj)oses,  is  exempt  from  rates 

under  stat.  6  &  7  Vict.  c.  36.     If  this  Court  should  be  of 

opinion  that  the  said   part   of  the  said   buildings  was 

exempt,  under  the  statute,  from  liability  to  the  said  rate 

of  12  th  July,  1850,  the  order  of  Sessions   was   to  be 

quashed  and  the  rate  appealed  against  to  be  amended 

by  striking  out  the  assessment  therein  in  respect  of  that 

part  of  the  said  buildings :  otherwise  the  order  of  Scs- 

rions,  and  the  rate  appealed  against,  to  be  confirmed. 

The  case  was  argued  in  Michaelmas  term,  1851  (a). 

PashUy  and  T.  Jones,  in  support  of  the  order  of  ses- 
sions. This  is  not  an  institution  for  purposes  within  stat. 
6  &  7  Fict  c.  36.  s.  1.  The  "  Professional  art"  alluded  to  ' 
in  the  deed  and  in  the  rules  is  only  the  art  of  war ;  and 
war  is  clearly  not  a  "  fine  art"  It  is,  according  to  the 
definition  of  "War"  in  JohnsorCs  Dictionary,  (cited  from 
Rdkgh),  "  the  exercise  of  violence  under  Sovereign  com- 
mand against  withstanders;  force,  authority,  and  resist- 
ance, being  the  essential  parts  thereof."  Allowing  it  to  be 
in  some  sense  (though  not  within  the  view  of  the  statute) 
an  art,  it  is  rot  a  science ;  art,  in  the  proper  acceptation, 


IL  Members  to  have  the  privilege  of  introducing  visitors  to  all  the 
rooms,  except  the  library,  first  inscribing  tho  names  of  such  visitors  in  a 
book  to  be  kept  for  that  purpose.'* 

(a)  November  10th.   Before  Lord  CampbtU  C.J.  and  Coleridge  J.    Patte- 
§on  J.  was  not  present  on  this  day.     Eric  J.  had  left  the  Court. 


486 


Q.   B.    [HILARY  TERM. 


Volume  XV I. 
[1852.] 

The  Queen 

V. 

Cock  BURN. 


being  a  distinct  thing  from  science.     And,  if  the  Insti- 
tution is  for  purposes  of  science  at  all,  it  is  not  ^*  exclu- 
sively" for  those  purposes.    [Lord  Campbell  C.  J.    There 
is  great  difficulty  in  saying  what  is  meant  by  lectures 
on  "  appropriate  subjects."    They  might  be  on  the  res 
frumentaria,  the  art  of  provisioning  an  army.]     Pugilism 
might  be  such  a  subject     One  of  the  declared  trusts  is 
the  keeping  of  '^  curiosities ;"  and  the  museum  contiuns 
^*  curiosities;"  a  term  which  may  include  almost  any- 
thing.    And,    further,   according    to    the    principle  of 
Churchwardens   of  Birmingham  v.  Shaw  (a),  as  recog- 
nised in  Regina  v.   Brandt  {b)  and  explained   by  the 
late  case,  in  this  Court,  of  Regina  v.  Gaskell  (c),  this 
Institution  is  not  exempted,  because  it  is  not  accessible 
to  the  public  generally.    The  members,  admitted  by  ballot 
or  otherwise,  are  from  limited  classes.    The  library  is  for 
the  use  of  members,  not  of  visitors.      The  public  in 
general  are  not  admissible  to  the  lectures.     No  one  can 
visit  the  collections  on  terms  dependent  merely  on  him- 
self.    It  is  not  enough  for  the  purpose  of  this  exemption 
that  a  society  of  professional  men  should  combine  to 
cultivate  their  own  art  or  science  ;  the  public  also,  those 
who  pay  the  rates,  should  partake  in  the  benefit :  other- 
wise  the   society  reaps  an  unfair  advantage   at   their 
expense. 


Crowder  and  A.  </.  Stephensy  contra.  The  last  obser- 
vation is  no  argument  as  to  the  construction  of  the 
statute.  [Lord  Campbell  C.  J.  It  may  shew  that  the 
particular  construction  was  not  intended  by  the  legis- 
lature.]   As  to  the  objects  of  the  Institution :  it  is  clearly 


(a)   10  U'  B.  86fl. 


(6)  Ante,  p.  462. 
(c)  Antf,  p.  472. 
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not  established  for  purposes  of  mere  recreation,  but  for  Queem^t  Bemch. 
the  general  improvement.  All  the  pursuits  contem-  ^  *-^ 
plated  have  the  character  of  science  or  art.  War  is  not  '^^*  Queen 
one  of  the  fine  arts ;  but  both  art  and  science  enter  into  Cockburn. 
the  practice  of  war,  as  distinguished  from  the  mere 
opposition  of  brute  force.  The  subjects  of  the  lectures 
shew  the  character  of  the  Institution.  (Crowder  here 
read  several  of  the  subjects  from  a  paper  issued  by  the 
society  (a):  among  them  were  Guns,  Projectiles,  and  For- 
tification. Pcuhley  mentioned  that  one  of  the  subjects 
was  the  unrolling  of  a  mummy.)  [Lord  Campbell  C.  J. 
May  not  there  be  professional  art  which  is  neither  lite- 
ratoie,  science  nor  fine  art :  as  in  the  profession  of  a 
saigeon  or  of  an  attorney?]  What  belonged  to  that 
kind  of  art  would  probably  come  under  the  term 
«  science."  [Lord  Campbell  C.  J.  Suppose  there  were 
an  institution  for  the  purpose  of  teaching  the  law  as  a 
science;  would  that  be  within  the  exemption?]  It 
might  And  there  is  no  reason  that  a  branch  of  a  science 
should  not  be  within  it.  It  cannot  be  insisted  that  the 
exemption  shall  reach  nothing  short  of  universal  science. 
[I^rd  Campbell  C.  J.     There   are   many  things  con- 


(a)  It  was  beaded :  "  Lectures,  1851."  Among  the  announcements  for 
different  days  were :  **  Major  Adanu.  On  the  guns  and  projectiles 
employed  in  the  British  service."  "  On  permanent  fortification."  "  On 
military  mining."  **  On  field  fortification."  "Mi,  Austin,  Experiments 
to  illustrate  a  plan  for  raising  sunken  vessels."  "  Colonel  Hamilton  Smith, 
F.R.S.  On  the  eagle  type  as  a  military,  religious  and  civil  symbol  among 
ancient  and  modem  nations  "  "Major  Adams.  On  the  attack  of  fort- 
resses." "  Sir  Roderick  I  Murchiion,  F.R.S.  On  the  formation  of 
mountain  ranges."  "  T.  J.  Pettigrew,  Esq.,  F.R.S.,  F.S.A.  On  the  art 
of  embalming  as  practised  by  the  Egyptians  :  when  a  mummy  will  be 
unrolled."  "John  Bourne,  Esq.,  C.E.  On  steam  navigation."  '*  W. 
V.  Pettigrew,  Esq.,  M.D.  Outlines  of  natural  history  and  comparative 
anatomy  ;"  &<••  &c. 


488 

Volmme  XV  L 
[1852.] 

The  Queen 
▼. 

COCKBURN. 


Q.  B.   [HILARY  TERM. 

nected  with  the  art  of  war  which  are  strictly  matters  of 
science,  as  gunnery  and  the  theory  of  projectiles :  but 
there  are  others  clearly  not  so;  as  military  clothing. 
Coleridge  J.  Or  drill.]  Next,  as  to  the  publicity  of  the 
Institution :  it  is  accessible  generally  to  the  army  and 
navy,  and  to  others,  at  a  low  annual  subscription :  the 
rule  as  to  ballot  does  not  apply  universally :  and  there 
is  no  regulation  by  which  admissibility  to  the  lectures  is 
limited  to  subscribers.  There  is  not,  therefore,  on  this 
point,  any  essential  distinction  between  the  present  case 
and  Churchwardens  of  Birmingham  v.  Shaw  (a)  and 
Regina  v.  Overseers  of  Manchester  {II) :  and  the  objection 
which  prevailed  in  Regina  v.  Brandt  (c)  does  not  apply, 
since  the  purpose  of  the  establishment  here  is  not  relax- 
ation and  amusement  merely,  but  improvement,  and  that 
is  made  reasonably  public.  [Lord  Campbell  C.  J.  The 
object,  as  you  put  it,  is  professional  education :  but  does 
that  come  within  the  scope  of  the  act  ?]  The  object  is 
to  enable  men,  being  in  the  army  and  navy,  to  cultivate 
the  sciences  connected  with  their  professions;  but  at 
the  same  time  to  improve  themselves  by  the  study  of 
literature,  art  and  science  generally.  The  Institution 
is  not,  as  the  associations  in  some  such  cases  have  been, 
a  mere  cover  for  the  reading  of  newspapers  and  periodical 
works,  and  for  social  meetings. 

Cur.  adv.  vulL 


Lord  Campbell  C.  J.,  in  this  term  (January  14th), 
delivered  the  judgment  of  the  Court. 

In   this  case,  which  was  argued  before  my  brother 


(a)  10  Q.  B,  868. 


(b)  Ante,  p.  449. 
(c)  Ante,  p.  462. 
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Coleridge  and  myself,  we  are  of  opinion  that  the  assess-  Queen'»  Bench. 

ri852  1 
ment  upon  the  appellants  was  properly  made.  ^        '•' 

We  do  not  proceed  upon  the  ground  taken  by  this  ^**®  QuKtN 
Court  in  Begina  v.  Brandt  (a)  and  several  subsequent  Cockburv. 
cases,  that  the  institution  in  question  was  founded  for 
tbe  amusement  or  convenience  of  its  members.  They 
appear,  in  a  disinterested  manner,  to  have  had  in  view 
the  good  of  the  public,  and  particularly  the  instruction 
of  officers  in  the  army  and  navy,  and  of  boys  destined 
to  the  profession  of  arms.  Nor  can  the  objection  be 
seriously  urged  that  the  institution  is  exclusive ;  for  all 
'^  eminent  individuals,^  and  even  munificent  ladies,  may 
be  admitted  into  it. 

But,  however  public  spirited  and  laudable  its  objects, 
we  have  to  determine  whether  it  be  a  society  which 
can  claim  the  exemption  created  by  stat.  6  &  7  Vict 
c.  36.,  entitled  "  An  act  to  exempt  from  county,  borough, 
parochial,  and  other  local  rates,  land  and  buildings 
occupied  by  scientific  or  literary  societies ;"  which,  reci- 
ting in  its  preamble  that  ''it  is  expedient  that  societies 
established  exclusively  for  purposes  of  science,  literature, 
or  the  fine  arts  should  be  exempt  from  the  charge  of 
county,  borough,  parochial,  and  other  local  rates,"  enacts 
that  no  person  shall  be  assessed  to  any  such  rates  in 
respect  of  any  land  or  buildings  "  belonging  to  any 
society  instituted  for  purposes  of  science,  literature,  or 
the  fine  arts  exclusively."  Is  The  United  Service  Institu- 
tion  a  society  for  the  support  of  which  the  legislature 
intended  to  throw  a  burden,  by  additional  taxation,  upon 
the  county,  borough  and  parish  in  which  it  is  established  ? 

The  counsel  for  the  appellants  disclaimed  the  notion 

(a)  Ante,  p.  462. 
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FoiumeXFi,  that  the  art  of  tear  may  be  considered  one  of  "the 
^  '-*  fine  arts;"  and,  not  contending  that  "literature"  is  the 
The  QuEEK  purpose  for  which  the  society  is  instituted,  rested  their 
CocKBaRN.  case  upon  the  position  that  it  is  instituted  exclusively  for 
the  purposes  of  "  science."  But  does  this  accord  with  the 
language  of  the  trust  deed  or  of  the  laws  of  The  United 
Service  Imtitution  (section  ix,),  both  of  which  declare  it 
to  be  "  a  central*  repository  for  objects  of  professional  art» 
science,  and  natural  history,  and  for  books  and  docu- 
ments relating  to  those  studies,  or  of  general  infonnation, 
and  likewise  for  the  delivery  of  lectures  on  apjuro- 
priate  subjects?"  The  case  adds  that  the  buildings 
rated  comprise  "  a  museum  of  natural  history,  curiosities 
and  armour,  a  library,  a  lecture  room,  and  rooms  for 
meetings  of  the  members."  Purposes  of  science  are 
undoubtedly  comprised  within  the  scope  of  the  Institu- 
tion thus  described  and  explained :  but  are  the  purposes 
so  described  and  explained  exclusivefy  scientific?  We 
are  bound  to  look  to  all  the  purposes  for  which  the 
society  is  professedly  founded,  and  to  which,  without  a 
breach  of  trust,  its  funds  may  be  applied. 

The  chief  of  these  is  "professional  art."  The  statute 
cumerates  only  "  science,  literature"  and  "  the  Jlne  arts," 
Therefore  any  thing  which  comes  within  the  category  of 
art  and  is  not  one  of  the  Jine  arts  seems  to  be  excluded. 
If  "  professional  art"  is  meant  to  embrace  a  training  for 
all  professions,  no  one  can  contend  that  it  is  necessarily 
confined  to  science.  But,  supposing  that  it  applies  only 
(as  the  counsel  for  the  appellants  contend)  to  the  army 
and  navy,  these  professions,  while  they  are  conversant 
with  science,  require  an  acquaintance  with  various  sub- 
jects which  cannot  be  considered  scientific,  and  which 
cannot  be  considered  ancillary  to  science.     The  pro- 
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feflsioDal  art  of  a  soldier  and  of  a  sailor,  qualified   to   Q/«*«i'«  Bench, 

command  and  to  obey,  would  require  a  knowledge  of _^ 

the  best  mode  of  provisioning  armies  and  fleets,  an  ®  Qokbn 
acquaintance  with  military  and  naval  uniforms,  and  a  ^'ockburn. 
femiliarity  vrith  the  mode  not  only  of  constructing  but  of 
using  the  implements  of  war.  The  '*  central  repository'* 
is  to  contain  '*  objects  of  professional  art ;"  and  the  lec- 
tures to  be  delivered  are  to  be  '*  on  appropriate  subjects'* 
relating  to  those  studies.  Under  the  trust  deed  and  the 
laws  of  the  socie^,  a  drill  sergeant,  an  army  tailor  and 
an  experienced  commissary  general  might  be  retained 
^th  reasonable  salaries,  and  very  usefully  employed  as 
instructon.  We  do  not  think  that  the  construction  of 
the  appellants  can  be  put  upon  the  statute  without  dis- 
regarding the  word  ^*  exclusively,"  which  it  has  anxiously 
introdoced  both  into  the  preamble  and  the  enactment 

No  case  hitherto  decided  at  all  sanctions  the  extension 
contended  for. 

The  appellants  rely  chiefly  on  the  Birmingham  Library 
case  (a)  and  the  Manchester  Institution  case  (h).  In  Earl 
of  Clarendon  v.  The  Rector^  ^•c.,  of  St  Jamesy  Westmin- 
ster (c),  the  Judges  of  the  Court  of  Common  Pleas  said 
that  they  considered  themselves  bound  by  the  Birming- 
ham Library  Case  {a)  and  the  Manchester  Institution 
Case  {b\  but  intimated  an  opinion  (to  which  the  greatest 
respect  is  due)  that  these  cases  had  rather  gone  beyond 
the  real  intention  of  the  legislature.  Neither  of  these 
cases  goes  nearly  so  far  as  the  present.  In  the  Birming^ 
ham  Library  Case  {d)  Lord  Denman  said :  "  It  is  difficult 

(a)   ChurehwardenM  of  Birmingham  ▼.  Shawy  10  Q.  B.  868. 
(h)  Regina  v.  Ovtrseers  oj  Manchester,  ante,  p.  449. 
(e)  20  Law  J.  N.  5.  213.  {M.  C.)   S,C.  4  New  Se$s.  Ca.  63P. 
id)  10  Q.  B.  875. 
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Foimiu  XFL    to  deny  that  the  purpose  of  the  society  is  merely  literar}*^ 
^        '-^    .  nor,  indeed,  was  this  much  contested  in  the  argument.*^ 
The  QuEEM     g^  jjj  ^jjg  Manchester  Institution  case  (a)  the  counsel  for 
CocKBURN.     the  parish  admitted  that,  prima  fiwie,  the  society  was 
exclusively  for  the  purposes  of  science,  literature  or 
the    fine  arts,  and  rested  their  resistance    to   the  ex- 
emption chiefly  on  the  ground  that  a  profit  (as  they 
contended)  was  to  be  received  by  the  members,     llie 
case  of  Purvis  v.   Traill  {b)  establishes  the  principle 
that,  if  the  society  may  use  the  building  rated  for  any 
other  purpose  than  the  purposes  of  science,  literature 
and   the  fine   arts,  the  exemption  cannot  be   claimed. 
Consistently  with  the  deed  of  setdement  in  this  case 
and  with  the  rules  and  regulations,  the  building  rated, 
and  the  funds  of  the  society,  may  be  applied  to  purposes 
difierent  from  those  of  science,  literature,  or   the  fine 
arts. 

The  United  Service  Institution  was  founded  and  ap- 
pears to  have  flourished  before  the  act  of  which  the 
appellants  now  seek  to  take  advantage  was  in  existence ; 
and  without  the  help  of  this  act  we  hope  that  it  roaj 
long  continue  to  flourish. 

For  these  reasons  we  are  of  opinion  that  the  order  c 
Sessions  and  the  rate  appealed  against  ought  to  I 
affirmed. 

Order  of  Sessions  confirm^ 


(a)  Repina  v.  Ovenetn  of  Manchater,  ante,  p.  449. 
(6)  3  Exch,  344. 
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Queen**  Bench. 
Ib51. 


Moss  against  Sweet  and  Another.  wednetday, 

January 
15th  (a). 

A  SSUMPSIT  for  goods  sold  and  delivered.     The  Wberegoods 

defendant  iS'ti^ee^  suffered  judgment  by  default.    The  g^ie  or  re- 
other  defendant  pleaded  Non  assumpsit :   issue  thereon.  J^J^^Vithin 
On  the  trial,  before  Lord    Campbell  C.  J.,  at   the  ^^^^^^^^^ 

London  sittings  after  last  Michaelmas  term,  it  appeared  of  the  goods 

becomes  &b» 

that  the  goods  in  question  had  been  delivered  to  the  solute,  and 

the  price 

defendants,   who  were   partners   in   trade,  on   sale   or  maybereco. 

retonou     The  defendant  Sweety  who  was  called  as  a  wit-  the  common 
neas  for  the  plaintiff,  explained  the  meaning  of  delivery  ^W  and  Jo- 
**on  sale  or  return"  to  be,  that  the  goods  are  taken  as  ^^®'^* 
sold  unless  returned,  at  the  buyer's  option,   within  a 
reasonable  time.     The   jury  expressed    their  concur- 
rence in   this  explanation;    and   also   found   that  the 


present  was  such  a  case  of  sale  or  return.  No  question 
was  raised  whether  a  reasonable  time  had  elapsed  before 
the  commencement  of  the  action :  but  it  was  objected 
that  the  action  for  goods  sold  and  delivered  could  not 
be  maintained  at  all  under  the  circumstances,  and  that 
the  plaintiff  should  have  declared  upon  the  special 
agreement.  His  Lordship  overruled  the  objection :  and 
a  verdict  was  found  for  the  plaintiff. 

fVordswortli  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection.  Tfey  v.  Frankenstein  (b)  is  an  express 
authority  that,  where  goods  are  delivered  on  "sale  or 

(a)  This  case  has  been  accidentally  misplaced. 
(6)  8  Seotfi  New  R.  839. 
VOL.    XVI.   N.    S.  2  K 
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1_   cannot  be  supported,  notwithstanding  the  lapse  of  a  rea- 

^^^^^        sonable  time  for  the  return  of  the  goods ;  and  that  the 

Sweet.       remedy  is  by  a  special  declaration  for  not  returning  the 

goods  pursuant  to  the  contract     Iley  v.  Frankenstein  (a) 

is  in   conformity  with   Lord  EllenborougKs  ruling  in 

Lyons  v.  Barnes  {b\  and  was  decided  after  reference  had 

been  made   to  the  opposite  authorities  of  Bianchi  v. 

Nash(c)  and  Beverley  ▼•  27ie  Lincoln  Giu  Ligkt  and 

Coke  Company  {d). 

Patteson  J.  The  jury  having  found  as  a  fact  that 
these  goods  were  delivered  on  sale  or  return,  that  is,  on 
return  at  the  option  of  the  buyer  within  a  reasonable 
time,  and  the  defendant  not  having  offered  so  to  return 
them,  I  am  of  opinion  that  this  action  for  goods  sold  and 
delivered  is  maintainable.  This  opinion  is  supported  by 
the  whole  current  of  the  authorities,  as  far  as  I  am 
aware  of  them,  with  the  exception  of  Hey  v.  Frankenr 
stein  {a)  and  Lyons  ▼.  Barnes  {b)^  which  in  some  recent 
text  book  {e)  is  said,  I  think,  not  to  be  law.  Bailey  t. 
Gouldsmith  (y)  also,  which  has  not  been  cited,  is  another 
authority  for  the  maintenance  of  this  action.  There 
must  have  been  something  peculiar  in  the  &cts  of  Hey  v. 
Frankenstein  (a) ;  or  it  must  be  misreported.  It  seems 
there  to  be  put  that  the  goods  were  returnable  on  the 
demand  of  the  seller  if  the  vendee  did  not  sell  them ; 
and  it  is  stated  that  the  proper  form  of  action  would 
have  been  for  not  returning  the  goods  pursuant  to  the 


(a)  8  Seotes  New  R,  839.  (6)  2  5iterik.  N.  P.  C.  39. 

(c)  \   M,^  W.  546.    S.  C.  Tyr.  §•  G.  916.         (d)  6  A,  ^  B.  829. 
(«)  Probably  Roseoe  on  Evidence,  p.  306,  8th  ed.,  by  Smirke, 
(g)  1  Peake's  N.  P.  C.  56. 
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on  sale  or  return  are  returnable  at  the  option  of  the 
buyer.     That  was  the  contract  in  the  present  case,  at  ^^^® 

all  events:  and  I  think  that  the  direction  to  the  jury,        ^'^*^' 
and  the  verdict,  were  quite  right 

CoLERiDOE  J.  I  am  of  the  same  opinion.  Where 
goods  pass  under  a  conditional  contract  of  sale,  as  soon 
as  the  condition  is  performed  the  sale  becomes  ab- 
solute and  an  action  lies  for  goods  sold  and  deUvered. 
The  goods  in  question  passed  on  condition  that,  unless 
returned,  that  is,  at  the  option  of  the  buyer,  within 
a  reasonable  time,  they  were  to  be  taken  as  sold  to 
him.  That  condition  was  at  an  end  after  the  lapse  of 
a  reasonable  time  without  a  return  of  the  goods ;  and  the 
sale  was  then  complete.  The  same  consequence  would 
follow  where  goods  are  destroyed  or  injured  so  that  a 
return  within  the  meaning  of  the  contract  becomes  im- 
possible. Our  judgment  is  consistent  both  with  principle 
and  with  the  authorities,  except  Hey  v.  Frankenstein  (a), 
which  has  probably  been  misunderstood. 

WiGHTMAN  J.  The  meaning  of  this  contract  was, 
that  the  goods  were  to  be  taken  as  sold,  unless  returned 
within  a  reasonable  time.  The  current  of  the  autho- 
rities is,  certainly,  in  favour  of  the  maintenance  of  this 
action ;  and  I  cannot  help  thinking  that  there  must 
have  been  some  misunderstanding  with  respect  to  Iky  v. 
Frankenstein  (a). 

Lord  Campbell  C.  J.     I  entirely  agree  that,  where 

(a)  8  Scotfs  New  R.  839. 

2  K  2 
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goods  unless   they   are   returned  within   a   reasonab'^ 


Moss 
V.  time. 

S^^^-  Rule  refused  (a> 

(a)  Reported  by  H,  Davwm^  Esq. 


Monday,  The  Ovcrseers  of  Wigton  Appellants 

January 

27th  (a).  against 

The  Overseers  of  Snaith  Respondents. 

By  Stat.  12  &     C\^  ^^^  ^^^^  October  1850,  the  following  order  of  two 
]^5^'"*alTthf "  justices   for   the   West   Riding   of   Yorkshire  was 

costs  and  ex-     made  on  the  application  of  the  overseers  of  the  town- 

penccs"  "in  ^  *■*■ 

and  about  the     ship  of  Snaith  in  the  said  Riding  : 

obtaining  any 

order  of  jus-  "  West  Riding  of  1  To  the  overseers  of  the  poor  of 

removal  and  Yorkshire^  to  wit  3  the  parish,  township  or  place  of 

ofTlunaSr  Wigton  in  the  county  of  Cumberland.^ 

moTd  i'o  M  ^^^  order  recited  that,  on  18th  June  1849,  a  justice 

asylum,  and  foj.  jjj^  g^;^  yy^gj   Ridinff,  by  an  order,  made  on  the 

who,  if  not  a  t^^      j  ^ 

lunatic,  would    complaint  of  the  relieving  officer  of  the  Goole  Poor  L#aw 

have  been  *       ^  '=' 

exempt  from      Union  in   the    West   Riding,  and  reciting  that  James 

removal  by  , .         .  i    •    i     i  •  •         • 

five  years' re-  Bowman  was    then  a  pauper  lunatic  and  inhabiting  in 

Stat.  9  &  10  and  chargeable  to  the  township  of  Snaith  in  the  said 

,7*  shall  union,  directed  the  pauper  to  be  received  in  the  pauper 

the  common  lunatic  asjlum.  Situate  in  the  parish  of  Wakefield  in  the 

fund  of  the 

union  comprising  the  parish  wherein  such  pauper  lunatic  was  resident  at  the  time  of  his  re- 
moval to  tne  asylum. 

This  enactment  renders  the  union  liable  to  the  expenses  of  maintenance  as  well  as  to 
the  expences  of  obtaining  the  order. 

The  practice,  in  arguing  a  case  stated  for  the  opinion  of  the  Court  under  stat.  12  &  13 
Vict.  c.  45. «.  II.,  is  the  same  as  when  a  case  is  sent  up  by  the  sessions ;  and  the  party 
supporting  the  order  complained  of  is  not  entitled  to  reply. 

(r<)  This  case  has  been  accidentally  misplaced. 
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West  Riding  (the  same  being  the  pauper  lunatic  asylum   QueenU  Beiuh 

for  the  Riding);  that  the  pauper  had  been  conveyed  !__ 

under  the  recited  order  to  the  said  asylum,  in  which  he  ^'^Z 
had  ever  since  remained ;  and  that  at  the  time  of  making  0^^^^^^  of 
the  said  recited  order  the  place  of  his  last  legal  settle-  Snaith. 
ment  was  not  ascertained;  and  the  justices  then  adjudged 
the  said  setdement  to  be  in  Wiffton  aforesaid.  The  order 
then  further  recited  that  the  expences  incurred  by  the 
township  of  Snaith,  in  and  about  the  examination  of  ihe 
pauper  and  his  conveyance  to  the  asylum,  amounted  to 
U  I9«.  diLy  and  that  the  sum  of  18/.  17«.  Sd.  had  also 
been  incurred  and  paid  by  the  overseers  of  Sfiaitk  to 
the  treasurer  of  the  asylum  for  the  maintenance  &c.  of 
the  pauper  within  twelve  calendar  months ;  and  it  further 
adjudged  that  the  overseers  of  Wiffton  should  pay  to  the 
overseers  of  Snaith  the  two  sums  above  mentioned,  and 
also  pay  weekly  to  the  treasurer  of  the  asylum  such 
sums  as  might  from  time  to  time  be  ascertained  to  be 
the  reasonable  charges  for  the  pauper's  future  mainte- 
nance &c.  in  the  asylum. 

After  notice  of  appeal  against  this  order,  the  parties 
to  the  appeal,  by  consent,  and  by  a  Judge's  order,  stated 
a  case  for  the  opinion  of  this  Court  under  stat.  12  &  13 
Vict.  c.  46.  s.  11. 

The  case  stated  that  the  pauper,  being  a  lunatic  and 
chargeable  to  the  township  of  Snaith,  was  duly  removed 
therefrom,  and  was  duly  confined  in  the  said  asylum  at 
the  time  of  making  the  order  &c.  That  Snaith  was 
part  of  the  Goole  Union ;  and  that  the  pauper  had  re- 
sided for  five  years  and  upwards  in  Snaith,  so  that, 
if  he  had  not  been  a  lunatic,  he  would  have  been 
exempt  from  removal  by  stat.  9  &  10  V'^ict.  c,  66,  s,  1. 
The  case  then  stated  that  the  overseers  of  Snaith  had 
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abandoned  the  order  so  far  as  regarded  the  above  sum 
.  of  1/.  19«.  5(f.  for  the  expences  of  the  pauperis  exami- 
nation and  conveyance  to  the  asylum;  and  that  the 
overseers  of  Wigton  had  consented  to  waive  all  other 
grounds  of  appeal  and  to  rely  on  the  following  ground, 
namely:  Tliat  the  pauper, "  if  not  a  lunatic,  would,  at  the 
time  of  the  making  of  the  said  order,  have  been  exempt 
from  removal  from  the  said  township  of  Snaith  to  the 
said  township  of  Wigton  by  reason  of  stat.  9  &  10  Vict 
c.  66.  *.  1.,  that  is  to  say,  because  he"  "had  redded 
in  the  said  township  of  Snaith  for  five  years  next  before 
the  application  for  the  said  order,  within  the  true  intent 
and  meaning  of  the  said  last  mentioned  statute,  and 
that  therefore,  inasmuch  as"  the  pauper,   **if  not  a 
lunatic,  would  have  been  so  exempt  from  removal  as 
aforesaid,  the  sum  of  1821  17 s,  3dl,  and  the  future  lodg- 
ing, maintenance,  medicine,  clothing  and  care  of  the" 
pauper  '*  in  the  said  asylum,  included  in  the  said  order 
and  required  to  be  paid  under  it,  ought,  in  pursuance 
of"  Stat.  12  &  13  Vict.  c.  103.  s.  6.  &c.,  "to  be  borne  by 
the  common  fund  of  the  said  Gook  Poor  Law  Union" 
&c.,  "  in  which  Union  is  comprised  the  said  township  of 
Snaith,  as  appears  by  the  said  order,  and  in  which  said 
township  of  Snaith"  the  pauper  "was  readent  when 
removed  to  the  lunatic  asylum"  &c.    The  respondents 
admitted  the  above  facts,  and  contended  that  they  were 
entitled  to  obtain  and  enforce,  in  respect  of  the  said 
sura  of  1821  17^.  Sd.  and  the  future  maintenance  in  the 
asylum  of  the  pauper,  the  order  now  appealed  agiunst, 
notwithstanding  the  provisions  of  the  statute  referred  ta 
If  the  Court  should  be  of  opinion  that  the  said  order 
was  valid,  and  should  be  confirmed  in  the  particulars 
submitted,  judgment  confirming  the  same  was   to  be 


\^ 


5^ 
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entered  at    the    Sessions  accordingly:   if   the    Court  Queen's  Bench. 

.                   1851 
should  be  of  opinion  that  the  order,  in  the  particulars  1_ 

submitted,  was  invalid,   then  judgment    quashing  the    ^*wto/^ 

same  whoUy  was  to  be  entered.  ^  J;^^  ^^ 

The  case  was  argued  on  a  former  day  in  this  term  (a).       Snaith. 

Overendf  in  support  of  the  order,  referred  to  stats. 
II  &  12  Vict  c.  110.  *.  3.  (*)  and  12  &  13  Vict  c.  103. 
j»;  4  &  6  {c),  and  contended :  first ;  that  ^^  the  costs  and 

{a)  Jtumaty  25th.  Before  Lord  Campbea  C.  J.,  Patteson,  Coleridge 
and  Wighiman  Js. 

ih)  Sects  of  Stat  n  &  12  Viet.  e.  110.  enacts  that  «all  the  costs 
ineioTed  in  the  relief,  as  well  medical  as  otherwise,  of  any  poor  person, 
wlu^  not  being  settled  in  the  parish  where  he  resides,  shall,  by  reason  of 
some  provision  oV*  stat.  9  &  10  Vict,  e.  66.,  *<be  or  become  exempted 
from  the  liability  to  be  removed  from  the  parish  where  he  resides,  shall, 
where  the  said  parish  shall  be  comprised  in  any  such  union  as  aforesaid, 
be  chaiged  to  the  common  fund  of  such  union,  so  long  as  such  person  shall 
continQO  to  be  so  exempted  ;**  &c. 

(e)  Sect  4  of  sUt  12  &  13  Vict.  c.  103.,  intitled  <*  An  Act  to  continue 
an  act  of  the  last  session  of  Parliament,  for  charging  the  maintenance  of 
certain  poor  persons  in  unions  upon  the  common  fund ;  and  to  make 
certain  amendments  in  the  laws  for  the  relief  of  the  poor,"  enacts  "  that 
the  remoral  of  any  lunatic  pauper  to  an  asylum,  licensed  house,  or 
r^;istered  hospital,  under  the  authority  of  the  statutes  in  that  behalf,  or 
of  any  pauper,  otherwise  than  under  an  order  of  removal  from  his  place  of 
■bode  in  any  parish  of  a  union  to  the  workhouse  of  such  union,  shall  not  be 
deemed  to  be  an  interruption  of  the  residence  of  such  pauper  within  the 
meaning  of"  stat  9  &  10  VieL  e.  66.,  "  but  the  time  spent  in  such  lunatic 
asylum,**  &c.,  **and  the  time  during  which  any  person  shall  be  relieved  at 
tbe  charge  of  the  common  fund  of  the  union,  shall  be  wholly  excluded 
from  the  computation  of  the  time  of  residence  which,  according  to  the 
provisions  of  such  statute,  will  exempt  a  poor  person  from  being  removed." 
Sect  5  enacts  **  That  all  the  costs  and  cxpences  incurred  or  hereafter  to 
be  incurred,  since  the  25th  day  of  March  last  in  and  about  the  obtaining 
atey  order  of  justices  for  the  removal  and  maintenance  of  a  lunatic  pauper 
who  shall  have  been  or  shall  be  removed  under  any  such  order  to  any 
aaylnm,  licensed  house,  or  registered  hospital,  and  who,  if  not  a  lunatic, 
would  have  been  exempt  from  removal  by  reason  of  some  provision "  of 
stat.  9  &  10  Jlct,  c.  66.,  *' shall,  until  the  time  when  the  provisions  herein- 
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^^^^'  for  the  removal  and  maintenance  of  a  lunatic  pauper/  to 

iWieersof  ^e  <*bome  by  the  common  fund  of  the  Union,"  under 

^    ^-      ,  sect  5  of  Stat  12  &  13  VkL  c.  103.,  did  not  include  the 

Overseen  of 

s.NAiTH.  costs  of  the  mamtenance  itself  of  such  pauper.  Secondly, 
that,  if  such  costs  were  included,  the  provision  did  not 
apply  to  the  present  case,  because  the  removal  of  the 
pauper  to  the  asylum  was  a  break  in  the  residence, 
which  occurred  before  the  passing  of  the  act,  and  so  was 
not  within  the  protection  of  the  fourth  section,  which 
was  prospective  only ;  and,  consequently,  that  the  pauper 
was  not  one  ^*  who,  if  not  a  lunatic,  would  have  been 
exempt  from  removal**  within  the  fifth  section. 

Pashley,  contra.  The  course  of  legislation  upon  this 
subject  is  very  clear.  Stat  9  &  10  Vict  c.  66.  s.  1.  gave 
irremoveability  to  paupers  generally,  after  a  residence  of 
five  years ;  but  it  provided  that  "  the  removal  of  a  pauper 
lunatic  to  a  lunatic  asylum,  under  the  provisions  of  any 
act  relating  to  the  maintenance  and  care  of  pauper 
lunatics  shall  not  be  deemed  a  removal  within  the  mean- 
ing of  this  act'*  The  effect  of  this  provision  was,  that 
the  expence  of  maintaining  an  ordinary  pauper  could 
not  be  cast,  by  a  parish  in  which  he  had  resided  for 
five  years,  upon  the  parish  of  his  settlement ;  but,  if  it 
happened  that  the  pauper  were  a  lunatic,  the   parish 


before  contained  shall  cease,  be  borne  by  the  common  fund  of  the  onioD 
comprising  the  parish  wherein  such  pauper  lunatic  was  resident  at  the 
time  when  such  lunatic  pauper  was  so  removed  to  such  asylum,**  &c,  **  not- 
withstanding the  order  for  the  payment  thereof  shall  have  been  made 
upon  the  overseers  of  such  parish,  or  the  parish  of  the  settlement,  or  upon 
the  treasurer  or  guardians  of  the  union  in  which  either  parish  shall  be 
comprised." 
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of  the  settlement  was  not  so  protected,  because  the  QwenU  Bench. 
power  of  removing  the  pauper  lunatic  to  an  asylum  was  ^^^' 
expressly  saved  by  the  statute,  and,  after  such  removal, 
an  order  of  maintenance  might  be  made  upon  the  parish 
of  the  settlement  Then  came  stat  II  &  12  Vict  c.  1 10. 
It  was  considered  a  hardship  upon  the  parish,  in  which 
a  pauper  had  resided  for  five  years  so  as  to  become  irre- 
moveable,  that  it  should  thenceforward  be  burdened 
with  his  maintenance ;  and,  accordingly,  section  3  pro- 
vided that,  where  such  parish  was  comprised  in  a 
union,  the  expences  of  his  maintenance  should  be  dis- 
tributed over  all  the  parishes  in  such  union  and  be 
chaiged  to  the  common  fund,  so  long  as  his  irrcmovc- 
ability  should  continue.  This  provision,  however,  ap- 
plied to  ordinary  paupers  only,  and  did  not  include 
lunatic  paupers.  To  meet  this  defect  and  the  earlier 
defect  in  stat.  9  &  10  Vict.  c.  66.,  sect.  5  of  stat  12 
&  13  Vict.  c.  103.  was  enacted,  as  the  complement 
to  the  legislation  on  this  subject  The  language  of 
sect  5,  though  by  no  means  precise  (and,  indeed,  inca- 
pable of  a  literal  construction,  inasmuch  as  a  single 
order,  for  the  removal  as  well  as  the  maintenance 
of  a  lunatic  pauper,  cannot  be  made),  creates  no  real 
difficulty  in  carrying  out  the  policy  of  the  legislature. 
It  is  clear  that  a  transfer  of  the  expences  of  the  lunatic's 
maintenance  from  the  parish  to  the  union  was  contem- 
plated ;  for  the  concluding  words  of  the  section,  "  not- 
withstanding the  order  for  the  payment  thereof,*'  (that 
is,  the  expences  of  obtaining  the  order  "  for  the  removal 
and  maintenance"  of  the  lunatic,)  "shall  have  been  made 
upon  the  overseers  of  such  parish,  or  the  parish  of  the 
setdement,**  clearly  indicate  such  expences  as  were  pre- 
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viously  cast  upon  the  single  parish ;  and  these  were  the 
expences  of  maintenance  itself,  as  well  as  those  of  ob- 
taining the  order  of  removaL  The  passage,  ''all  the 
costs  and  expences"  'Mn  and  about  the  obtaining  any 
order  \oi  justices  for  the  removal  and  maintenance  of 
a  lunatic  pauper,"  is  to  be  read  as  if  the  words  'Mn 
and  about  the"  were  repeated  before  the  word  ''main- 
tenance.*' 


Overend  claimed  the  right  of  reply,  as  the  case  stated 
under  the  statute  was  on  the  footing  of  a  special  case 
stated  for  the  opinion  of  the  Court.  But  Lord  Campbell 
C.  J.  said  that,  in  substance,  it  was  on  the  footing  of  an 
ordinary  case  firom  sessions,  though  not  so  in  form. 

Cur.  ado.  vuU. 


Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  case  appears  to  turn  entirely   upon  the  con- 
struction of  the  5th  section  of  stat.  12  &  13  VicL  c  103. 
Before  the  passing  of  that  statute,  the  order  would  have 
been  good  for  the  whole.     The  respondents  allow  that  it 
cannot  now  be  supported  for  the  expences  incurred  ic 
and  about  the  examination  of  the  lunatic,  and  conveyin/ 
him   to  the  asylum,  which  are  clearly  cast  upon  tb 
union  of  Goole ;  and  the  question  is,  whether  the  e: 
pences  of  the  maintenance  of  the  lunatic  are  included 
this  enactment,  or  remain  a  charge  upon  the  parish 
which  the  lunatic  is  settled.     However  strange  it  mi/ 
seem   that  the  legislature  should  transfer  the  compc 
tively  trifling  expences  incurred  in  and  about  the 
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taining  of  the  order  to  the  union  in  which  the  removing  Queen*9  Bench, 

.  .  1851 

parish  is  situate,  allowing  the  heavy  burden  of  main- 

tenance  to  remain  where  it  was,  and  although  we  might 
conjecture  that  the  omission  was  an  oversight  in  the 
framer  of  the  act,  of  course  we  could  only  give  effect  to 
the  intention  which  we  find  expressed  in  the  language 
employed.  But,  although  the  language  is  by  no  means 
happily  chosen,  we  think  it  may  fairly  mean  that  the 
expences  of  the  maintenance  of  the  lunatic  should  be 
transferred  to  the  union.  '*  In  and  about  the  obtaining 
any  order  of  justices  for  the  removal  and  maintenance  of 
a  lunatic  pauper"  may  be  understood  as  if  ^'  in  and 
about  the"  were  again  inserted  between  <<and"  and 
'^  maintenance,"  so  as  to  comprehend  the  expences  of 
the  maintenance  as  well  as  the  expences  of  the  order  of 
removal.  Looking  to  the  whole  purview  of  this  statute, 
and  of  the  other  statutes  in  pari  materia,  we  think  that 
this  must  be  taken  to  be  the  meaning  of  the  legisla- 
ture; so  that  the  order  is  wholly  invalid  and  must  be 
quashed. 

Order  of  justices  to  be  quashed  (a). 


(a)  Reported  by  H.  Davison^  Esq. 
In  Regifta  ▼.  Priest  Huttout  Easter  term,  May  7th,   1851,  post,  this 
Court  decided  tbat  stat.   12  &  13  Vict,  c.   103.  applies  to  unions  under 
stMt.  22  G,  3.  c.  83.  (  Gilbert's  Act). 
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HILARY  VACATION  (a). 

Gridley  against  Austen. 

and 

Robert  Heaford  Daubney  against  Phipps. 


Gridlet  against  Austen. 

"P^EBT,  to  recover  the  amount  of  an  attorney's  bill^  ^ 
of  costs. 

Pleas:  1.  Except  as  to  6*.  8rf.,  Nunquam  indebitatus.  ^ 

Issue  thereon.     2.  That  no  signed  bill  had  been  deli-  ^^ 

vered  as  required  by  stat  6  &  7  Vict.  c.  73.    Replica-  ^ 
tion:  That  plaintiff  did  deliver  such  bill   Issue  thereon. 

3.  As  to  the  sum  of  65.  8rf.,  payment  into  Court  of  that  - 


[  Friday, 
June  22d. 
1849.] 

In  an  action 
on  an  attor. 
ney*8  bill  of 
costs,  issue 
being  joined 
on  a  pica 
that  no  bill 
had  been  de- 
livered ac- 
cording to 
Stat  6^7 

it  appeared  that  ^um,  which  was  taken  out  by  the  plaintiff. 

the  costs  were 

for  business  done  in  the  ^  arrangement  of  a  separation  between  Mrs.  H,  (defendant's 
niece)  and  her  husband,  while  Mrs.  H,  was  on  a  visit  to  the  defendant.  After  Mrs.  H.  had 
left  defendant's  house,  the  bill  was  delivered  there,  headed  "  In  the  matter  of  Mr.  and  J 
Mrs.  /f.,"  enclosed  in  a  letter  addressed  to  defendant  and  saying :  **  As  I  understand 
Blrs.  H.  is  no  longer  residing  under  your  care,  and  presuming  therdTore  that  you  mav  not 
be  remaining  longer  in  town,  I  beg  to  hand  you  my  account,  in  Uie  hope  that  it  will  ber- 
found  satisfactory." 

Held,  That  it  did  not  sufficiently  appear  that  the  bill  was  delivered  to  defendant  as  the 
"  party  to  be  charged,"  within  stat.  6  &  7  Vict,  c.  73.  $.  37. 

In  an  action  on  an  attorney's  bill  against  one  of  the  managing  committee  of  "  The  Nortkamp* 
toH,  Lincoln  ^  Hull  Railway  Company**  provisionally  registered,  it  appeared  that  the  bill  was 
headed**  Northampton^  Lincoln  ^  HuU Railway**  **to  A.  H.  D.**  (the  attorney),  ** debtor." 
The  bill  consisted  of  items  for  work  relative  to  the  formation  of  Uie  railway,  but  did  not 
further  point  out  the  party  charged. 

On  pleadings  which  put  in  issue  the  delivery  of  a  bill  according  to  stat.  6  &  7  FtW.  e.  73. 
*.  37. : 

Held,  that  the  bill  was  sufficiently  headed  to  point  out  the  defendant  as  a  party  charged ; 
and  (there  beinff  some  evidence  of  a  delivery  to  him)  that  a  verdict  for  plaintiff  00  the  uxyve 
issue  could  not  be  disturbed. 


(a)  The  Court  sat  in  Banc  on  the  1st,  3d,  7th,  8th,  lOth,  and  fitc  foU 
lowing  days  of  February ,  and  also  on  the  22d. 
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On    the   trial,  before  Patteson  J.,  at  the  MiddJesex  Queep:$  Bench, 
sittings  after  Trinify  term  1848,  it  appeared  that  the   _L[^^_ 
plaintiff  had  acted  as  attorney  on  behalf  of  a  Mrs.       ^^^^^^"^ 
Humphreys  in  arranging  terms  of  separation  between       Austen. 
ber  and  her  husband.     At  the  time  he  so  acted,  Mrs. 
Humphreys^  who  was  niece  to  the  defendant's  wife,  was 
m  a  visit  at  his  house.     On  31st  January  1848  the 
plaintiff  delivered  his  bill  of  costs,  in  respect  of  this 
business,  at  the  defendant's  house.     The  bill,  which  was 
laly  signed,  was  headed  ^'In  the  Matter  of  Mr.  and 
Mre.  John  Humphreys.  Mr.  GridUys  costs  and  charges;" 
and  was  enclosed  in  the  following  letter  addressed  to 
the  defendant. 

**Dear  Sir,  As  I  understand  Mrs.  John  Humphreys 
is  no  longer  residing  under  your  care,  and  presuming 
therefore  that  you  may  not  be  remaining  longer  in  town, 
[  beg  to  hand  you  my  account,  in  the  hope  that  it  will 
be  feund  satisfactory.  Yours  truly,  H  Gillett  GridleyT 

The  sum  of  6«.  8rf.  was  paid  into  Court  on  account  of 
the  following  item  in  the  bill :  '^  Attending  Mr.  Austen^ 
Jf.  Srf,"  For  the  defendant,  who  also  disputed  his  lia- 
bility on  the  merits,  it  was  objected  that  no  bill  had 
)een  delivered  to  him  as  "the  party  to  be  charged 
herewith,"  in  conformity  with  sect  37  of  stat  6  &  7 
Vict,  c,  73.  The  learned  Judge  was  of  opinion  that  it 
lufficiently  appeared  from  the  bill  and  letter  that  the 
lefendant  was  the  party  charged.  A  verdict  was  directed 
or  the  plaintiff  on  the  second  issue ;  and  leave  was 
;iven  to  move  to  enter  a  verdict  for  the  defendant  On 
be  first  issue,  a  verdict  was  found  for  the  defendant. 

Crowdery  in  the  ensuing  Michaelmas  term,  obtained 
rule  nisi  according  to  the  leave  reserved. 


\ 
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VFatson  and  Pulling  now  shewed  cause.     Sect  37  of 
Stat.  6  &  7  Vict  c,  73.  requires  that  the  attorney  shall, 
a  month   before  commencing  an  action  for  his  fees, 
charges  or  disbursements,   ^^have  delivered  unto  the 
party  to  be  charged  therewith,  or  sent  by  the  post  to  or 
lefl  for  him  at  his  counting  house,  office  of  business, 
dwelling  house,  or  last  known  place  of  abode,  a  bill"  &c, 
subscribed  with  his  proper  hand,  or  accompanied  by  or 
enclosed  in,  a  letter  so  subscribed  referring  to  the  bill 
And  in  the  subsequent  part  of  the  section  the  phrases 
'*  party  chargeable  with  such  bill"  and  '*  party  chargeable 
by  such  bill''  are  used  indifferently.     It  certainly  is  not 
necessary  that  the  party  should  be  charged  by  the  bill 
itself     Manning  v.  Gltfn  (a),  where  this  was  held  neces- 
sary, was  decided  on  a  different  statute ;  and  it  appears 
from  another  report  {b)  of  the  same  case  that  the  bill   f  Xll 
was  not,  as  here,  lefl  at  the  house  of  the  defendant  ,:MmdX 
so  as  to  shew  an  intention    to    serve   him  with  it  .-A'Jt 
In  another  Irish  case.  Holmes  v.  Magrath  (c),  upon  a.^^     a 
statute  requiring,  in  the  words  of  the  act  now  underrv^ser 
consideration,  that  the  bill  should  be  delivered  to  the^^^Mne 
party  "to  be  charged  therewith,"  it  was  said  by  tbe^Miiie 
Court  that  the  statute  "does  not  direct  there  should  bc^^dx 
a  bill  drawn  in  the  form  of  an  account  between  dehtow^zxr 
and  creditor,  specifying  the  names  of  the  parties.    l^M^lf 
the  thing  be  substantially  complied  with,  the  intentioiK~  ^n 
of  the  act  is  effected.     If  we  were  to  allow  the  plaintifc~-af 
to  be  turned  round  upon  a  simple  technical  objectio 
we  should   apply   the  act   contrary  to   its   intention.^' 


(a)  I  Jme9*9  Irith  Exeh.  Rep.  613.  (a.D.  1835.) 

(b)  4  Law  Recorder  (Irish)  N,  S.  94. 

(c)  5  Irish  £atr  Reports,  376.  (A.D.  1843.) 
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Stat  6  &  7  Vict.  c.  73.  expressly  allows  the  signature   QMeen*»  Bench. 
to  the  bill  to  be  supplied  by  a  signed  letter  enclosing  the      *•        *-' 
bill     The  name  of  the  person  chai^able  with  the  bill      Gwdley 
may  also  be  supplied  by  such  a  letter ;   Taylor  v.  Hodg^      Austen. 
wn  (a).    The  letter  in  this  case  is  addressed  to  the  de- 
fendant^  not  because  Mrs.  Humphreys  has  left  town^  but 
because  the  plaintiff  surmises  that,  in  consequence  of 
her  departure,  the  defendant  might  be  about  to  leave 
town ;  and  it  says,  ''  I  beg  to  hand  you  my  account,  in 
the  hope  that  it  will  be  found  satisfactory." 

Onwder  and  Simaih  contr^  The  defendant  was 
primft  fiusie  not  liable,  and  the  jury  have  found  that  he 
was  not;  he  could  therefore  have  no  notice  of  his 
chaigeability  unless  it  were  distinctly  given  either  by 
the  bill  itself  or  the  letter  enclosing  it.  In  Taylor  v. 
Hodgson  (a)  the  plaintiff  not  only  sent  his  bill  of  costs 
to  the  defendant  but  requested  the  defendant  to  make 
a  payment  on  account  of  it.  [Lord  Denman  C.  J.  We 
will  hear  the  case  of  Davbney  v.  Phipps  before  giving 
judgment  in  this  (&)•] 

Cur.  adv.  vult. 


R.  H.  Daubney  against  Phipps.  [FHday, 

June  22d. 

THHE  declaration  in  this  case  was  in  debt  for  work  and 
labour  &c.  as  an  attorney. 
Pleas.  L  Never  indebted.  Issue  thereon.  2.  That 
plaintiff  did  not,  one  month  before  the  commencement 
of  the  action,  deliver  to  defendant,  or  send  by  the  post 
to  or  leave  for  him  at  his  counting  house,  &c.,  a  signed 

(a)  3  DowL  ^  Lowndee,  115. 

(6)   Gridlejf  ▼.  Austen  is  reported  thus  far  by  H,  Daviton,  Esq. 
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bill  &c.  Replication :  that  plaintiff  did,  one  month  before 
the  action,  "deliver  to  the  defendant  a  bill  of  chaises'* 
&C.,  subscribed  &c.  Conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Wightman  J.,  at  the  Middksex 
sittings  after  Michaelmas  term  1848,  it  appeared  that  the 
action  was  brought  for  work  done  as  an  attorney  by 
order  of  the  managing  Committee  of  a  scheme  provi- 
sionally registered   as   "  TTie  Northampton,  Lincoln   jr        * 
Hull  Railway  Company/*    More  than  a  month  before       ^ 
the  commencement  of  the  action^  the  plwitiff  sent  by      ^ 
post  a  signed  bill  to  a  Mr.  Pell,  who  was  the  regbtered    .^B. 

attorney  of  the  Company.  This  bill  was  headed  ^^  North -• 

ampton,  Lincoln  8f  Hull  Railway  to  RobL  Heaford  Daxih^^-^ 
neyy  Dr.,''  and  appeared  to  be  for  business  relating  to  the^^^e 
railway:  See  p.  517,  post.  There  was  some  eyiden€C^»'^:e 
that  the  bill  had  been  shewn  to  the  defendant  befoii-^  JKt 
it  was  delivered,  and  that  it  had  been  sent  to  Pdl  by  hifc  m  mjs 
direction.  There  was  also  some  evidence  that  PM  hacan-flad 
subsequently  given  the  bill  to  the  defendant 

The  learned  Judge  reserved  leave  to  move  to  ente'^2^-er 
a  nonsuit  if  the  Court  should  think  that  there  was  n.^[=3Qo 
suflScient  evidence  to  support  the  plaintiff's  second  iajuul^   ^^ 
The  rest  of  the  case  was  left  to  the  jury,  who  found  iLlb  "wr 
the  defendant  was  one  of  the  committee.     Verdict  fc=3r 
plaintiff. 


Humfreyy  in  the  ensuing  term,  obtained  a  role  nun  to 
enter  a  nonsuit  (a). 


(a)  He  also  obtained  a  rule  nUi  for  a  new  trial  on  the  groundt  of  niidi- 
rection  and  the  improper  reception  of  oTidence.  The  Court  took  time  to 
consider  on  this  part  of  the  case,  and  ultimately  (/d|y  Sth)  made  the  rule 
absolute  for  a  new  trial  on  the  ground  of  the  reception  in  eridence  of  lettcn 
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WkUehursi  and  MeUor  now  shewed  cause.  No  point  QueetCt  Bench. 
»n  be  made  as  to  the  sufficiency  of  the  delivery  in  the  ^  *■* 
present  case;  for  there  was  evidence  that  the  defendant  ^^^u^niy 
lamed  Mr.  PeU  as  the  person  to  whom  the  bill  might  be  Phipps. 
leliTered;  and  evidence  of  delivery  of  a  bill  to  an  agent 
if  the  client  is  sufficient  primd  facie  evidence  that  the 
nil  came  to  the  client's  hands;  Eggington  v.  Cum- 
^ierhdge{a\  Macgrtgor  v.  Keily  (J).  There  was  also 
szpresa  evidence  that  the  defendant  received  the  bill 
Brmn  Mr.  PeU.  The  sole  question  therefore,  on  the 
present  rule,  is  as  to  the  heading  of  the  bill.  Stat  6  &  7 
Vkt  e.  73.  s.  37.  requires  that  the  bill,  for  fees  and 
dbaiges  in  respect  of  business  done,  shall  be  delivered 
to  the  person  '*  to  be  chai^d  therewith,"  that  is  with  the 
buainesB:  and,  as  the  bill  is  to  be  referred  to  taxation 
''opon  the  application  of  the  party  chargeable  by  such 
bill,''  it  is  implied  that  the  bill  must  indicate  who  that 
penon  is.  But  there  is  nothing  to  require  that  a  name 
should  be  inserted.  Every  substantial  purpose  is  fulfilled 
if  there  be  such  a  description  of  the  person  chargeable  as 
MTOold  be  understood ;  for  instance,  if  a  firm  were  made 
lebtor,  that  would  surely  be  sufficient  to  shew  that  the 
partners  were  chargeable.  There  can  be  no  doubt  here 
that  the  heading  of  the  bill  would  be  understood  to  mean 
that  those  liable  for  the  work  done  for  TJie  Northampton, 
Lmeoln  ^  Hull  Railway    Company   were   charged  by 

iroai  Mr.  Pdl  without  sufficient  proof  of  his  authority  from  the  defendant  to 
mte  them.  On  the  second  trial,  before  Erie  J.,  a  bill  of  exceptions  was 
endered  to  the  learned  Judge's  ruling  as  to  the  sufficiency  of  the  delivery 
if  the  signed  bill  (see  the  next  case).  The  evidence  then  given  was  some- 
rhat  differed  from  that  which  by  the  Judge's  notes  appeared  to  have  been 
^ifeo  at  the  first  trial.  The  present  report  is  confined  to  the  arguments 
o  the  branch  of  the  rule  which  related  to  entering  a  nonsuit. 

(a)  1  Exch.  271.  (6)  3  Exch,  794. 

VOL.   XVL  N.   &  2   L 
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Vohtm  XVL    the  bilL    The  jury  have  found  that  the  defendant  was 

riS49 1 
■  ^        '•'      one  of  those ;  and  it  rests  on  the  other  side  to  establish 

Daubney       ^jjgi  there  is  a  technical  rule  requiring  the  name.    In 

Puirrt.       Manning  v.  Glyn  {a\  in  the  Irish  Court  of  Exchequer, 

the  plain tiflTs  bill,  though  left  with  the  defendant's  servant, 

contmned  no  indication  who  was  the  party  charged    I 

*'  was  not  addressed  to  any  person ;   nor  did  it  state  th( 

name  of  the  persons  whom  the  plaintiff  charged  to 

his  debtors."     The  plaintiff,  being  uncertain  who 

responsible  to  him,  had  purposely  left  the  bill  ambiga< 

That  was  held  to  be  no  compliance  with  the  Irish  Act^P*^ 

7  (r.  2.  c.  14. 8.  9.,  the  language  of  which,  so  far  as  relates^^n 

to  this  point,  is  not  materially  different  firom  that  of  stat^r.^ 

6  &  7  VicL  c.  73.  s.  37.     But  in  Holme$  v.  Magraik  {h)Cl  *> 

where  the  bill  delivered  had  no  heading  at  aU,  bat,  fniuH-^HU 

its  contents,  was  plainly  intended  to  charge  the  defintidan^crDt 

Magraihy  the  Irish  Court  of  Queen's  Bench  held 

the  statute  had    been    complied    with.      That 

thought  that  the  decision  in  Manning  "9.  Gfyn{a) 

ceeded  on  the  special  ground  that  the  bill  was  puiposeF^ 

left  ambiguous.     In  the  recent  case  of  Matyregor  ^» 

Keify  (c\  where  the  action  was,  like  the  present  against 

a  provisional  committee  man,  and  the  bill  was  headet/ 

''  The  Directors  of  the  Midland  Grand  Juneibm  BaSwaf 

Company^  Dr.,"  the  Court  of  Exchequer,  though  gnmtiDg 

a  rule  nisi  on  another  ground,  refused  a  rule  as  to  the 

heading  of  the  bill.    [Patteson  J.  left  the  Court  to  consult 

the  Barons  of  the  Exchequer,  and,  on  his  retam,  stated 

that  in  Macgregor  v.  Keily  (c)  the  Court  of  Exchequer 

had  decided  that  a  bill  of  costs  debiting  the  Directon^ 

(a)  1  Jon€s*$  Irish  Exeh.  R^orU,  513.     (a.Di.  1835). 
(6)  5  Iriik  Law  R«poH$,  376.    (a.d.  1843). 
(c)  Not  reported  on  this  point  i  3  J?xcA.  794. 
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ind  deliyered  to  the  defendant  who  was  proved  to  be  a  Queem'a  Bench, 
lirector,  was  a  sufficient  compliance  with  stat  6  &  7      ^-         J 
VkL  e.  73.  s.  37.]     That  decision  is  precisely  in  point 


JBwnJrey  and  Melhr,  contra.  In  Macgregor  y.  Keily  {a) 
he  bill  made  the  defendant  chargeable  by  a  description 
ndoding  him,  for  he  was  one  of ''the  directors."  But 
leie  the ''  Railway"  is  debited  That  may  have  meant 
he  funds,  or  it  may  have  meant  the  whole  body  of 
nbseribers.  If  this  bill  is  sufficient^  one  debiting  ''  all 
vhom  it  might  concern"  would  be  sufficient  No  one 
»okl  apply  to  have  this  bill  taxed  except  at  the  risk  of 
laving  his  application  refused  on  the  ground  that  he  was 
iotchaiged. 


Daubnby 

V. 

Phipps. 


Lord  Denman  C.  J.  In  the  case  of  Gridley  v.  Austen^ 
the  bill  was  delivered  to  the  defendant  who,  as  the  jury 
bare  found,  was  not  the  person  really  liable,  and  with  it 
I  note.  The  bill  was  very  insufficient  to  charge  the 
lefendant  Mr.  Austen.  It  does  not  appear,  either  by  its 
beading  or  by  any  item  in  the  bill,  that  he  was  looked 
to  for  payment ;  and,  from  the  terms  of  the  accompany- 
ing letter,  it  would  rather  appear  that  the  bill  was  sent  to 
liim  as  a  friend  of  the  real  client  Consequently  I  think 
in  that  case  the  defendant  is  entitled  to  the  verdict 

In  Davhney  v.  Phipps^  I  think  that  the  "Railway," 
lebited  in  the  bill,  must  be  understood  in  the  sense  of 
'<  the  Railway  Company,"  which  is  the  only  sort  of  Rail- 
pray  that  could  be  liable  for  costs.  And  the  words,  so  un- 
lentood,  evidendy,  under  these  circumstances,  comprised 
lie  defendant ;  and  therefore  in  this  case  the  plaintiff  was 

(a)  Not  reported  on  thii  point,  3  Exch,  794. 
2  L  2 


Gridley 

V. 

Austen. 
Dadbney 

V. 
PUIFPS. 


512 

Volmme  XVI. 

[1849.J 
Gridley 

V. 

Austen. 
Daubney 

V, 

Phipps. 


Q.   B.   [TRINITY  TEEM. 

entitled  to  the  verdict  Every  case  of  this  kind  must 
depend  on  its  own  special  circumstances.  We  can  lay 
down  no  general  rule,  but  must  add  another  class  of 
cases  to  those  in  which  a  long  list  of  authorities  is  cited, 
with  an  acknowledgment  at  last  that  the  decision  in  no 
one  case  can  be  a  guide  for  deciding  another. 


Patteson  J.     In  the  first  of  these  cases  I,  at  first, 
thought  there  had  been  a  sufficient  bill  delivered.    But, 
on  looking  closer,  it  is  not  so.     The  bill  itself  does  not 
indicate  that  the  defendant  Austen  was  looked  to  for 
payment.    The  subject  of  the  business  is  "In  the  matter 
of  Mr.  and  Mrs.  John  Humphrey t^  a  matter  in  which  he 
had  no  personal  interest     One  of  the  items  is  expressed 
to  be  for  "attending  Mr.  Austen:"*  not  "for  attending 
you,"  as  might  have  been  expected  if  Mr.  Austen  had 
been  the  person  charged.    In  short  this  bill  debits  no  one, 
and  would  not  convey  to  Mr.  AustefCs  mind  any  infbrma* 
tion  as  to  whether  he  was  charged  or  not.     But  then  i^ 
was  accompanied  by  a  letter.     When  however  we]  read 
that  letter,  it  also  is  ambiguous,  and  might  lead  to  the 
conclusion  that  the  bill  was  delivered  to  him,  not  as  the 
client,  but  as  a  friend  of  the  client     I  think  that  the 
attorney  ought  to  shew  whom  he  means  to  chaige  with 
his  bill ;  and  under  the  particular  circumstances  of  this 
case  the  plaintiff  has  not  sufficiently  done  so.    I  agree 
with  my  Lord  in  thinking  that  no  general  rule  can  be 
laid  down,  and  that  each  case  must  depend  upon  its 
special  circumstances. 

In  the  other  case,  Daubney  v.  Phipps^  the  facts  are 
very  different.  The  bill  by  its  heading  expressly 
makes  The  Northampton^  Lincoln  ^  Hull  Railway  debtor. 
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liat  must  mean  the  Railway  Company:  it  would  be    Queen's  Bench, 
xurd  to  debit  the  Railway  in  any  other  sense.     Then       *-        '-^ 
te  Company  means  the  individuals;  and  it  is  plain, 
om  the  circumstances  attending  the  delivery,  that  the 
sfendan^  to  whose  hands  the  bill  is  shewn  to  have 
Hne,  was  meant  to  be  liable  as  one  of  those. 


Gbidley 

V, 

Austen. 
Daubney 

V. 

Phipps. 


CoLEBiDOB  J.  I  agree  that  all  cases  of  this  kind 
lUSt  be  decided  on  their  own  special  facts.  Li  the  two 
ises  now  before  us  those  lead  to  opposite  results. 

The  bill  in  Gridley  v.  Austen  does  not  in  any  way 
uuge  the  defendant.  But  it  was  delivered  at  the 
e&ndant's  house  with  a  letter  addressed  to  him;  and 
lose  &cts  are  some  evidence  that  it  was  intended  to 
laige  the  defendant.  But  the  defendant's  niece,  for 
hose  benefit  the  work  was  done,  had  been  residing  in 
is  hcNise;  and,  as  that  seems  by  the  letter  to  be  the 
»on  why  the  bill  was  sent  there,  I  think  these  cir- 
mistances  would  rather  have  led  me  to  the  inference 
lat  the  bill  was  sent  to  the  defendant  as  her  friend.     It 

enough  to  say  that  this  is  left  in  doubt  The  onus  of 
roof  lay  on  the  plaintiff,  who  had  to  make  out  that  he 
elivered  a  bill  charging  the  defendant;  and  on  the 
hole  case  he  failed. 

In  Davbney  v.  Phipps  I  think  there  was  suflScient 
roo£  By  the  heading  of  the  bill  the  plaintiff  debits  the 
ailway,  that  is,  the  persons  associated  for  the  purpose 
'  making  the  railway.  The  defendant  was  one  of 
loee;  and  the  intention  clearly  was  to  charge  him. 
\  in  construing  the  statute,  we  were  to  impose  the 
Kressity  of  naming  every  person  charged,  we  might  at 
nes  occasion  great  difficulty.  I  think  it  quite  suffi- 
?Dt  that  the  attorney  has  designated  those   charged 


514  Q.  B.   [trinity  term.] 

FoboM  XVL  with  the  business  by  a  description  sufficient  to  indicati 

t^^^^^'^  that  he  meant  to  hold  the  defendant  liable  (a). 

^^^^^  In  Griiley  v.  Amten,  Rule  absolute 

AuBTEN.  In  Davbney  v.  Phipps,  Rule  to  entd 

^A"**'*^  a  nonsuit  discharged  (ft). 


V. 

Phifps. 


(a)  Erh  J.  had  left  the  Court 
(5)  Reported  bjr  C  Blaekbwn,  Etq. 
See  the  next  case. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 


&i/«rifcy.  Phipps  aqaiust  Robert  Heaford  Daxjbnkt'- 

February  Ist  •^ 

Action  on  an     H^HE  pleadings  in  this  casc^  and  the  result  of  the  S^ 
p"ea?i^^'^^'  trial,  are  stated  in  the  preceding  report,  pp.  507,  * 

rrxl  ant^. 

livery  of  a  bill 

according  to  stat  6  &  7  Viet,  c.  73.  #.  37. 

It  appeared  in  eyidence  that  the  work  was  done  for  The  Sorikampttmf  Limeclm  fe  M 
Raiiway  Company,  provisionally  registered.  Defendant  was  a  member  of  the  proraonu  oon- 
mittee.  Plamtiff  was  retained  by  one  P. ,  then  and  at  the  times  after  mentioned  the  attonej 
of  the  Company,  to  do  the  work,  which  consisted  In  writing  letters,  senring  noticet,  Ice., 
relative  to  tne  formation  of  the  railway.  After  the  work  was  done,  plaintiiF  sent  his  bill  U 
P.,  headed  *<  Northampton,  Lincoln  $•  Hull  Railway  to  R,  H.  D."  (the  plaintiff.)  *« Debtor. 
The  bill  did  not  further  point  out  the  party  charged.  Afterwards,  a  copy  of  the  bill  wasps 
into  the  hands  of  the  defendant,  who  looked  it  over  and  said  he  had  seen  that  bill  bcfon 
that  the  charges  were  high,  but  that  it  was  not  intended  to  dispute  them.  Other  membe 
of  the  committee  saw  the  copy  at  the  same  time,  and  said  also  that  the  items  wonld  not  1 
disputed,  but  that  it  was  determined  not  to  pay  one  local  agent  before  another  i  and  tb( 
and  defendant  added  that  enquiry  should  be  made  of  P.  as  to  the  state  of  die  ftuidi»  ai 
an  answer  sent.    The  person  who  had  handed  the  copy  took  it  away  with  him. 

On  error  to  the  Excnequer  Chamber,  with  a  bill  of  exceptions, 

Qu(Bre,  whether  the  delivery  of  the  plaintiflTs  bill  to  P.  was  a  virtaal  deUyerj  to  t 
defendant    But, 

Held  that  there  was  evidence  to  go  to  the  jury  of  a  delivery  to  the  defeaduit  himsc 
And  (affirminff  the  judgment  of  the  Queen's  Bench) 

That  the  bill  was  sufficiently  headed  to  point  out  the  defendant  at  a  party  charged. 
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On  the  Beocmd  trial  (anid,  508,  note  (a)),  before  QuHm*tB.nek. 
Erh  X,  at  the  sittings  in  Middlesex  after  HUary  term,        ^^^^' 
1850,  the  defendant's  counsel  tendered  a  bill  of  excep-       Phifps 
tbna ;  and  a  verdict  was  found  for  the  plaintiff  on  the      Daubney. 
finit  issue  as  to  part  of  the  sum  claimed;  for  the  defendant 
as  to  the  residue;  and  for  the  plaintiff  on  the  issue 
as  to  delivery  of  a  bill     Judgment  having  been  signedi 
die  defendant  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  with  the  bill  of  exceptions  annexed.    The  only 
^cial  grounds  of  error  assigned  were  that  the  learned 
Judge  declared  his  opinion  to  the  jury  that  the  bill  was  a 
tuflScientbill  within  the  meaning  of  stat.  6  &  7  Fict  c.  73.; 
and  declared  also  as  his  opinion  that  the  matters  given 
in  evidence  for  the  plaintiff  were  sufficient  to  be  sub- 
mitted  to  the  jury  to  maintain  the  second  issue  on  his 
part     The  plaintiff  joined  in  error.    The  material  parts 
of  the  bill  of  exceptions  were  as  follows. 

The  counsel  for  the  plaintiff,  to  maintain  the  second 
ianie  on  his  part,  proved  that  the  work  &c.,  done  by  the 
plaintiff  as  such  attorney  and  solicitor  as  in  the  decla- 
ration and  second  plea  mentioned,  was  done  by  the 
plaintiff  for  a  certain  company  which  had  been  provi- 
sionally registered,  in  pursuance  of  the  statute  in  that 
behalf,  by  the  name  of  The  Northampton,  Lincoln  ^ 
Hun  RaUwajf  Company^  and  of  which  company  the 
defendant  was,  and  acted  as,  a  member  of  the  provisional 
committee.  That  one  George  PeU,  before  and  at  the 
time  of  the  writing  of  the  letter  of  the  said  G.  Pell 
hereinafter  mentioned,  and  when  the  said  work  was 
d(me,  when  the  bill  hereinafter  mentioned  was  sent  to 
the  said  G.  PeU  as  hereinafter  mentioned,  and  when 
^oteph  Heaford  Daubney  saw  and  conversed  with  the 
defendant  as  hereinafter  mentioned,  was  the  attorney  of 
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and  solicitor  as  aforesaid,  was,  on  or  about  2l8t  Decern- 

^™       ber  1845,  employed  by  the  said  G.  Pell  to  do  the  said 

Daubney.     ^q,»i^  \yy  g^  certain  letter  written,  addressed  and  sent  by 

the  siud  G.  Pell  to,  and  received  by,  the  plainti£^  and 

which  said  letter  was  as  follows :  yiz. 

"Northampton,  21st  December  1845.  Sir,  Messrs. 
Haywood  and  Co.  of  Sheffield  write  me  that  they  have 
sent  the  blanks,  which  I  forwarded  to  them,  to  you,  as 
they  had  forwarded  their  own  notices  previous  to  the 
receipt  of  those  I  sent  to  them.  Will  you  be  good 
enough  to  fill  up  the  notices  and  serve  them?  They 
should  correspond  with  Messrs.  Haywoodi  notice  in 
every  particular.  If  from  any  cause  you  should  require 
additional  assistance,  Mr.  CarUer,  our  agent  at  Lincoh, 
will,  I  have  no  doubt,  furnish  you  with  it  on  being 
applied  to.  The  notice  would  have  been  filled  up,  but 
that  Messrs.  Haywood  had  not  sent  the  particulars 
necessary  to  enable  me  to  do  so.  In  haste,  I  remain 
Your's  truly,  Geo.  Pell  Jun. 
R  H.  Daubney  Esq." 

The  plaintiff,  after  the  said  work  and  business  had 
been  performed,  and  more  than  one  month  before  the 
commencement  of  this  suit,  in  the  month  oi  March  ▲.!>. 
1846,  sent  by  the  post  to  the  said  G.  PleU  a  bill  of  the 
plaintiff's  fees,  charges  and  disbursements  in  relation  to 
the  said  work  and  business,  subscribed  with  the  prcqper 
hand  of  the  plaintiff,  and  enclosed  in  a  letter,  subscribed 
with  the  proper  hand  of  the  plaintiff,  referring  to  such 
bill.     The  bill  was  then  set  out,  commencing 
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"  NorthanqOon,  Lincoln  and  HuU         To  BobL  Heaford  Qutm'tBtn^ 

Bmboay  Daufoiey,  Debtor.  '__ 

1846.  £   *    i       ^"^ 

Dec  20.  Carriage  of  blank  forms  of  notices  Daubney. 

and  letters  -  -  -  -  0  2  4 
Letter  to  Sheffield  -  -  -  0  5  0 
filling  up  365  notices  to  owners 
and  occupiers  between  Market 
Easen  and  Lincoln^  16  miles  -  182  10  0 
Making  400  copies  for  service  -  100  0  0 
Examining  and  serving  381  notices 

on  the  line      -        -        -        -    95    5    0 
Extra  expenses  of  service  of  19  dis- 
tant owners  &c.       -        -        -    23  18    0 
Smilar  items  followed^  for  letters,  journeys,  depositing 
{dans,  making  out  lists,  &c.:  and  the  bill  was  signed, 
"  Robert  Heaford  Dauhneyr 

And  thereupon  the  counsel  for  the  plaintiff,  further 
to  maintain  and  prove  the  second  issue,  produced  a 
certain  other  copy  of  the  bill  above  set  out,  and  also 
subscribed  with  the  proper  hand  of  the  plaintiff,  and 
then  proved  to  the  jury  that  one  Joseph  Heaford  Davb- 
ney^  in  December  1846,  gave  the  said  last  mentioned 
copy  so  produced  to  the  defendant,  who  then  looked 
the  same  over,  and  said  to  the  said  J,  H.  Davbney  that 
he  the  defendant  had  seen  that  bill  before ;  that  some 
of  the  chains  were  high ;  but  that  it  was  not  intended 
to  dispute  them.  That  two  others  of  the  provbional 
committee  of  the  said  Company  came  into  the  room 
in  which  the  said  J.  H.  Davbney  and  the  defendant 
vrere,  shortly  after  the  said  last  mentioned  bill  had  been 
so  handed  to  the  defendant;  and  that  the  said  last  men- 
tioned bill  w<is  before  them;  and  one  of  them  also  said 
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FobmuXFi.    to  the  Said  J,  H.  Daubney^  in  the  presence  of  the  de- 

1__  fendant,  that  it  was  not  intended  to  dispata  tlie  charges 

PHim  Qf  ^Q  gj^j^j  i^jii^  bm  ^m|.  ij  ^^^  detennined  not  to  pay 
Daubney.  one  local  agent  before  mother:  and,  after  some  more 
conyersadon  on  the  subject,  the  said  last  mentioned  copy 
of  the  said  bill  was  taken  away  by  the  said  J.  H.  Daub- 
ney; and  the  defendant  and  the  said  other  provisional 
committee  men  said  that  enquiry  should  be  made  of  Mr. 
Pell  as  to  the  state  of  the  funds,  and  that  an  answer  "^ 
.    should  be  sent  to  the  plaintiff. 

The  bill  of  exceptions  then  stated  that  the  counsel  for  -Bi 
the  plaintiff  then  insisted  that  the  said  several  matters  ^^h 
so  given  in  evidence  on  the  part  of  the  plaintiff  as^^as 
aforesaid  were  suflScient  to  be  submitted  to  the  juij  « 9 
as  evidence  to  maintain  on  his  part  the  said  secom 
issue :  but  the  counsel  for  the  defendant  insisted  that^ 
the  same  were  not  sufficient  to  be  submitted  to  the  jury 
as  evidence  to  maintain  the  said  issue  on  the  part  of  the 
plidntiff,  and  that  the  Judge  ought  to  direct  the  jury  U> 
find  a  verdict  for  the  defendant  on  that  issue,  inasmuch 
as  there  was  no  evidence  of  the  delivery  to  the  defend- 
ant of  a  sufficient  bill  within  the  meaning  of  the  statute 
in  that  case  &c. :  and  also  that  the  said  bill,  not  being 
directed  on  the  face  of  it  to  the  defendant  as  the  party 
charged,  did  not  support  the  sidd  issue :  and  also  that 
there  was  not  evidence  for  the  jury  of  the  delivery  of 
the  bill  to  the  defendant 

And  the  said  Judge  did  then  and  there  declare  and 
deliver  his  opinion  to  the  jury  aforesaid  that  the  said 
bill  was  a  sufficient  bill  within  the  meaning  of  the  said 
statute,  and  that  the  said  matters  so  given  in  evidence 
for  the  plaintiff  as  aforesaid  were  sufficient  to  be  sub- 
mitted to  them  to  maintain  &c  (the  2d  issue  on  his 
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part):  and  with  that  direction  left  the  consideration   Quetm't Bench. 

1851 
thereof  to  the  jury.     Whereupon  the  defendant's  conn- 1_ 

eel,  before  the  giving  of  the  verdict,  made  their  ex-       P^^^ps 

oeptions  &c. :  and  the  jury  gave  their  verdict  for  the     I>aubnby. 

pbdniiff  on  the  said  issue  &c 

The  hill  of  ezoeptiona  was  argued  in  thb  vacation  (a). 

MeUar,  for  the  plaintiff  in  error,  (defendant  below), 
first,  the  replication  alleges  that  the  plaintiff  below  did 
^  deliver  to  the  defendant  a  bill  f  but  the  evidence  did 
not  shew  a  delivery  by  Davbney  to  Phipps.  It  is  true 
that  delivery  to  an  agent  may  suflSce;  Macffveffor  v. 
Keify(b)y  In  re  Bush(c):  but  that  must  be  where  there 
is  an  agent  (as  the  servant  was  held  to  be  in  the  first  men- 
tioned case)  constituted  for  the  purpose  of  receiving  the 
bilL  And,  as  CoUman  J.  said,  in  Edwards  v.  Lawless  {d) : 
**  a  delivery*'  "  to  one  of  the  members  of  the  provisional 
committee''  of  a  joint  stock  company  '^  of  a  bill  of  costs 
charging  the  whole  of  them,  clearly  is  not  a  delivery 
within  the  statute."  The  ruling  of  Lord  EUenborough 
in  Crowder  v.  Shee  (e)  is  the  same  in  principle.  Pell, 
here,  had  no  special  authority  to  receive  the  bill:  he 
was  not  the  agent  of  a  trading  copartnership,  but  merely 
the  attorney  of  a  provisionally  registered  joint  stock 
company:  such  a  person  is  not  the  agent  of  every 
member  of  the  Company  for  the  purpose  of  receiving  a 
bill  of  costs.  The  sending  of  the  bill  to  him  was  an  act 
neither  called  for  by  him  nor  authorized  by  the  Com- 

(d)  The  argument  was  commenced  on  February  Ist,  but  adjourned  after 
a  short  hearing,  and  was  resumed  from  the  beginning  on  February  3d.  : 
before  Maule,  CreuweR,  Williams  and  Talfourd  Js.,  and  Parke,  Alderton, 
FlaU  and  Martin  Bb. 

(6)  3  Erch.  794.  (c)  8  Beav,  66. 

{d)  6  Com,  B,  329.  335.  (e)  I  Camp,  437. 
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VohoM  XVL    pany :  it  was  purely  spontaneous  on  the  part  of  Davbney. 

1_  PeU  might  more  properly  be  considered  his  agent  on 

Phippb  ^ijja  occasion  than  the  agent  of  the  Company.  As  to 
Daobnby.  the  copy  seen  by  Phipps^  it  is  not  enough  that  the  bill  is 
shewn  to  the  party  chargeable;  Brooks  v.  Ma»on{a). 
The  Court  there  said:  ''the  bill  ought  to  have  been 
left  with  the  defendant,  as  it  was  the  intention  of  the 
statute"  (2  G.  2.  c.  23.  s.  23.,  which  on  this  point  does  not 
materially  differ  from  the  present  act), ''  that  the  client 
should  have  due  time  to  examine  the  chaiges  made  by 
the  attorney,  and  take  advice  upon  them  if  necessary.'' 
Ekke  V.  Nohes  {b)  shews  that  the  defect  of  proof  in  this 
respect  is  not  compensated  by  facts  in  the  nature  of  an 
admission,  such  as  are  stated  on  this  bill  of  exceptions. 
l^Alderson  6.  Suppose  the  question  were  on  the  serving 
of  a  writ,  and  the  party  to  be  served  had  said  ''  I  have  it 
in  my  hands."  Martin  6.  If  the  bill  has  been  delivered 
to  the  supposed  agent,  and  the  party  charged  has  received 
it  and  looked  over  it,  is  not  that  strong  evidence  that  the 
person  to  whom  it  was  delivered  was  his  agent  for  the 
purpose  ?  Alderson  B.  PeU  was  the  defendant's  agent 
for  making  the  contract  with  the  plaintiff.  CressweO  J. 
referred  to  Vincent  v.  Slaymaker  (c).]  There  Lord  EU 
lenborough  differed  from  the  rest  of  the  Court  as  to  the 
authority  of  the  defendant's  new  attorney  to  receive 
the  bill:  and  Le  Blanc  and  Bayley  Js.  rested  their 
judgment  on  the  fact  of  the  defendant's  having,  by  the 
new  attorney,  taken  out  an  order  for  delivery  of  the 
bill  for  the  purpose  of  taxation.  In  Eggington  v. 
Cumberledge  ((/),  which  may  be  cited  on  the  othecr 
side,  the  delivery  of  the  bill  was  called  for,  and  noC- 

(a)  1  H.  Bl  290.  (6)  Moo.  ^  M.  303. 

W  12  Eatt,  372.  (rf)  1  Extk.  271. 
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ontaneous;  it  was  laid  before  the  provisional  com-  Qiieem*$  Bench. 


1851. 


ittee  when  the  defendant  was  present;  and  it  remained 
the  hands  of  their  secretary.  In  Davbney  v.  Fhippsifi)  Ph^" 
B.  R.,  the  decision  seems  to  have  proceeded  on  a  Daubney. 
ifltaken  view  of  the  facts,  or  at  least  a  different  view 
im  that  given  here  by  the  bill  of  exceptions. 
Then,  supposing  the  bill  to  have  been  duly  delivered, 
e  heading  was  insufficient  It  charges  neither  a  com- 
ny  nor  any  individual.  An  attorney's  bill  was  held 
Bofficient  solely  on  this  ground  by  the  Irish  Court  of 
Kchequer  in  Manning  v.  Glyn  (Jk).  If,  indeed,  the 
Q  and  the  accompanying  letter,  when  there  is  one, 
rnisb  materials  from  which  a  party  can  collect  the 
tention  to  make  him  debtor,  the  bill  may  be  sufficient; 
^aylor  v.  Hodgson  (c) ;  not  so,  if  the  intention  be  left 
ibigaous.  This  was  the  opinion  of  Lord  Dmman  C.  J. 
d  PaUeson  J.  in  Gridleg  v.  Austen  {d).  If  the  share- 
ilders  were  incorporated,  it  might  perhaps  be  pre- 
med  that  the  heading,  *^  Northampton^  &c.  ^^  Railway ^^ 
Debtor,"  was  meant  to  charge  the  whole  body ;  but  in 
e  case  of  a  provisionally  registered  company,  where 
e  liability  of  each  member  depends  upon  his  own 
ts,  and  none  have  authority,  as  partners  have,  to 
ad  others,  it  is  impossible  to  speculate  whether  such 
>rds  are  intended  to  bind  the  whole  body,  or  the  di- 
ctors,  or  a  committee.  In  Edwards  v.  lawless  (e)  the 
lading  of  the  bill  (on  which,  however,  the  decision  did 
tt  turn)  was  "To  the  provisional  committee  of  the 
rent  Manchester^  &c.  "  Company."  There  is  probably 
>  instance  in  which  such  a  bill,  to  charge  a  provisionally 

[a)  Ante,  p.  504.  (6)  1  Jona^t  Irish  Exch,  Rep,  513. 

;c)  3  J>o«l  §■  X.  1 15.  (d)  Ante,  p.  504.  51 1,512. 

(e)  6  Com,  B,  329. 
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Vohm§  XV L    registered  company,  has  not  had  some  similar  beading. 


1851. 


PeUj  as  attorney  of  the  Company,  could  not  safely 
^^  proceed  to  the  taxation  of  a  bill  addressed  as  this  is. 
Daubnby.  ^  ^Q  ^g  degree  of  certainty  which  may  be  required 
for  the  information  and  safety  of  the  person  haying  to 
tax  an  attorney's  bill,  MeUor  referred  to  Martindak  v. 
Falkner  (a),  judgment  of  Maule  J. ;  Ivimey  v.  Marts  (i), 
and  Dimes  v.  Wright{c). 

Whitehursti  contra.  On  the  first  point,  the  whole 
question  is  whether  there  was  evidence  for  the  juiy  of  a 
delivery  of  the  bill  by  Daubney  to  Phipps.  The  bill  of 
exceptions  states  that  there  was  a  company,  which  suffi- 
ciently  appears  to  have  been  a  company  for  making  the 
railway  named  in  the  bill :  that  the  defendant  below  was 
one  of  that  company:  that  PeU  was  their  attorney;  and 
that  Pell  was  the  person  who,  in  December  1845,  gave 
the  plaintiff  below  orders  for  part  of  the  business  done. 
Assuming  even  that  Pell  was  agent  for  the  plaintiff 
below  in  the  transmission  of  the  bill  (though  in  truth  he 
is  shewn  to  have  been  only  attorney  for  the  defendant 
below  on  that  occasion),  still,  a  copy  of  the  bill  is  found 
in  the  hands  of  the  defendant  below,  and  he  admits 
having  examined  it,  and  says  he  means  to  pay  it.  The 
character  oiPell  as  agent  or  attorney  is,  in  £act,  immate- 
rial :  the  &cts  prove  a  delivery  by  Davbney  to  I^ippt* 
It  is  unnecessary  to  go  into  all  the  cases.  Eggmgton  ▼. 
Cumberledge  (^  is  a  direct  authority  for  the  plaintiff 
below;  and  the  facts  there  were  in  some  respects  less 
strong  than  those  of  the  present  case  in  &vour  of  tbe 
delivery.     Pollock  C.  B.  and  Alderson  B.  observed  there 

(a)  2  Com.  B,  706.  (6)  16  Af.  4*  W,  843. 

(c)  8  Cbm.^.  831.  {d     1  £xeA.  271. 
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thftt  in  JEieke  ▼•  Nokes  (a),  which  had  been  cited  for  the  QMenV  Bench. 

defendant,  it  did  not  appear  that  the  bill  had  come  into  ^^^^' 

the  posseasion  of  the  party  charged  a  month  before  the  Phipps 

delivery  (ft>     (The  Comrt  then  stopped  WhitehurU,  and  Daubney. 
called  upon  MeUor  to  reply.) 

Melhr,  in  reply,  observed  that  in  Eggingtan  v. 
Cwnberledge(c)  no  notice  was  taken  of  Brooks  v. 
Mason  {d). 

Pabkb  R  We  are  all  of  opinion  that  the  judgment 
moat  be  aflSrmed.  The  replication  states  that  the  plain- 
tiff, one  month  before  action  brought,  delivered  a  signed 
bill  to  the  defendant.  On  the  evidence,  as  set  forth,  it 
appears  that  there  was  a  bill  delivered  to  George  Pell, 
who  was  an  attorney,  and  by  whom  the  plaintiff  was 
employed  as  attorney  in  the  business  in  question.  The 
bill  80  delivered  to  Pell  was  headed  '^  Northampton^  Lin" 
eoh  jr  HtiU  Bazlwayy  To  Robert  Heaford  Davbney^ 
Debtor."  At  a  meeting  afterwards,  at  which  the  defend- 
ant, who  was  a  provisional  committee  man  of  the  company, 
was  present,  a  copy  of  the  bill  was  produced,  signed  by 
the  plaintiff;  and  the  plaintiff  at  the  trial  offered  evi- 
dence that  Joseph  Heaford  Davbney  then  gave  the 
copy  to  the  defendant,  who  said  that  he  had  seen  the 
bill  before,  that  some  of  the   charges  were   high,  but 

(a)  3foo.  ^Af.303. 

(6)  Whitehwni  also  referred  to  Blandy  v.  De  Burgh,  6  Com.  B,  623., 
where  the  Court  was  equally  divided  on  the  question  whether  or  not  a  bill 
headed  <*  The  Provisional  Committee  of  the  Oxford''  &c.  "  Railway  Com- 
pamg,  to  WUUam  Blandy,**  enclosed  in  an  envelope  directed  to  the  Railway 
Conpanj,  and  delivered  at  a  certain  office,  had  been  sufficiently  delivered 
at  the  *'  office  of  business"  of  the  defendant,  a  provisional  committee  man, 
to  fix  him  with  liability. 

(c)  1  ExcK  27  U  (<0  1  H.  Bl.  290. 
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rchamxri.    that  it  was  not  intended  to  dispute  them.    It  appears 

1_  that  two  other  members  of  the  provisional  committee 

^"^"^  came  in  shortly  after  the  copy  had  been  handed  to  the 
Daubney.  defendant  (so  that  it  is  shewn  to  have  been  in  his  pos- 
session); and  one  of  them  also  said,  in  the  defendant's 
presence,  that  it  was  not  intended  to  dispute  the  chaif^: 
and  it  appears  further  that  the  copy  was  then  taken 
A^ayhj  Joseph H.  Daubney,  the  defendant  and  the  other 
committee  men  saying  that  enquiry  should  be  made  of 
Pell  as  to  the  state  of  the  funds,  and  an  answer  sent 
Upon  this  evidence  the  learned  Judge  ruled  that  tbe 
evidence  of  a  delivery  was  suflScient  to  be  left  to  the 
jury:  and  he  held  also  that  the  bill,  in  point  of  form,  was 
8u£5cient 

It  is  argued  for  the  plaintiff  in  error  that  the  biU  was 
insuflScient,  for  that  an  attorney  ought  not  to  deUver 
merely  a  list  of  charges,  but  a  bill,  shewing  that  some 
given  party  is  creditor  and  another  debtor:  and  that 
this  was  not  done  here :  and  the  Irish  case  of  Manxmg 
V.  Glyn  (a)  was  cited.  No  doubt  the  decision  there  was 
correct;  but  in  that  case  there  was  no  indication  at  all 
of  any  debtor.  The  question  here  is  whether,  in  reason* 
able  understanding,  there  can  be  any  doubt  that  some 
particular  party  is  meant,  who  is  to  be  made  debtor.  The 
heading  b  not  merely  <<  Northampton,  Lincoln  jr  -fTicS 
Railway,''  but  **  debtor"  to  JB.  H.  Daubney ;  and  tins 
shews  that  Daubney  means  to  charge  all  the  persons  who 
are  responsible  on  the  part  of  the  Railway  Company. 
It  does  therefore  charge  the  defendant 

The  bill,  then,  being  sufficient  in  form,  the  only 
question  is,  whether  it  was  delivered*    If  the  case  had 

(a)  1  Joiui^t  Iriih  Exch,  Rep.  613. 
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turned  merely  on  the  authority  of  PeU  to  receive  a  bill,   Queen'i  Bench. 

1851 

some  of  the  Court  doubt  whether  the  evidence  would   ' 

have  been  sufficient     But  there  is  some  evidence,  sub-       Ph^™ 

sequent  to  that  of  the  delivery  to  Fell,  that  PeU  had      I>aubney. 

shewn  the  bill  to  the  defendant :  for  he  admitted  having 

seen  it  before,  which  is  some  evidence  that  he  had  seen 

it  in  the  possession  of  Pell:  and  he  said  the  charges 

were  high ;  which  implies  that  he  had  examined  them. 

Then  the  case  comes  within  the  reason  of  Vincent  v. 

Slaymaker  (a).    Although,   therefore,  I  should  myself 

have  had  some  doubt  if  the  question  had  turned  merely 

on  the  delivery  to  Pell  on  the  defendant's  behalf,  we  all 

agree  that  the  subsequent  facts  were  evidence  for  the 

jury  of  a  delivery  to  the  defendant. .  Delivery  of  a  bill 

18  not  merely  shewing  it,  but  giving  an  opportunity  to 

examine  it,  so  that  the  party  may  have  an  opportunity 

of  judging  whether  it  should  be  referred  to  taxation. 

And  it  was  for  the  jury  here  to  say  whether  the  bill  was 

merely  shewn  to  the  defendant  on  the  last  occasion,  to 

be  taken  away  again,  or  whether  it  was  placed  in  his 

hands  with  an  entire  power  offered  him  to  keep  it,  but 

was  returned  by  him  because  he  had  gone  over  it  already. 

If  the  latter  was  their  view  of  the  facts,  they  might  find 

a  delivery  within  the  statute;  if  that  was  not  their  view, 

they  might  find  the  contrary. 

Alderson  6.  I  thmk  it  plain  that  the  defendant 
meant :  "  I  do  not  want  to  keep  this  copy,  because  I  am 
satisfied  with  referring  to  the  bill  which  Pell  has  given 


Judgment  affirmed. 


me. 

/%r  Curiam, 

. 

(«)  \2  East,  372, 

VOL.    XVL   N.  8. 
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Doe  on  the  demise  of  Armitstead  against  The 
NoBTH  Staffordshire  Railway  Company. 


A  Railway 
Company  gave 
notice  to  a 
land-ovrnerof 
their  intention 
to  take  land, 
hu  property, 
comprised  m 
the  schedule 
of  their  local 
art  and  in  the 
books  and 
plans  deposited 
by  them  with 
the  clerks  of 
the  peace :  and 
they  entered 
upon  the  land 
under  the 
authority  of 
stot  8  &  9 
VicL  c.  18. 


"PJECTMENT  for  lands  in   Staffordshire:  demise 
June  28tb9  1849.     On  the  trial,  before  Fattesan  J., 
at  the  Stafford  Spring  Assizes,  1850,  the  material  fiw^ 
appeared  to  be  as  follows. 

The  Company  was  established  under  stat.  9  &  10 
Vict  c.  Ixxxv.,  local  and  personal,  public^  "for  making 
a  railway  from  the  Manchester  and  Birmingham  railway 
at  Macck^ld  to  the  Trent  Valley  railway  at  Cobmdi> 
with  branches."  The  act  expressly  incorporated  the 
Lands  and  Railways  Clauses  Consolidation  Acts,  1845, 
8  &  9  Vict  c.  18.  and  c.  20.  The  land  in  questioD, 
part  of  a  close  called  the  Cat's  Palate,  belonging  to  the 
the^de  ^ih^  lessor  of  the  plaintiff,  was  included  in  the  schedule  of  the 
and  giving  the   Company's  act,  and  the  books  of  reference,  and  in  the 

bond  thereby  tr     J  ' 

required.    No   plans  deposited  with  the  clerks  of  the  peace.   InFebruaryi 

step  was  token 

by  them  or  the 

land-owner  to  have  the  purchase  money  assessed ;  nor  was  any  couTeyaace  ever  executed ; 

and  the  time  of  three  years,  limited  by  sect  123  (the  Company's  speoal  act  ] 

time)  for  the  compulsory  purchase  or  toking  of  lands,  ezpii^. 

Held,  that  the  land-owner  might  still,  under  sect  68,  have  the  purchase  money  ( 
and  that  he  could  not  re-enter  upon  the  land. 

Held  also  that  the  enactment  in  sect.  IS  of  stat.  8  &  9  Vict,  c.  20.,  forbidding  a  Railway 
company  to  deviate  more  than  100  yards  from  the  line  delineated  on  their  plans  deposited 
as  above,  applies  only  to  the  line  of  railway  itself,  and  does  not  prevent  the  Company  from 
taking,  for  collateral  purposes,  land  beyond  the  distonce  of  100  yards,  and  beyond  the  limits 
of  deviation  marked  on  the  plans,  provided  such  land  bo  scheduled  in  the  Clmnpenj^  local 
act,  and  included  in  their  plans  and  books  of  reference. 

Where  a  Railway  company,  being  authorized  by  their  special  act  to  take  such  lands  M  are 
delineated  on  their  plans,  &c.,  and  necessary  for  the  purpose  of  making  the  railway, 
have  taken  a  parcel  of  land  so  delineated,  and  the  land-owner  afterwards  disputes 
their  right  to  it  by  an  action,  contending  that  such  land  was  not  necessary  for  the  pwpuse 
&c.,  the  necessity  is  a  question  for  the  jury ;  and  they  are  warranted  in  finding  such  necessity, 
if  it  appear  that  the  Company  proposed  to  take  part  of  a  close,  necessary  for  the  purpose  &c., 
of  which  close  the  parcel  in  question  wu  the  residue,  and  the  land-owner  insiataa  on  thev 
taking  the  whole. 


XIV.  VICTORIA. 


527 


1847,  the  Company  gave  notice  to  the  lessor  of  the 
{daintiff  that  they  intended  to  take  26  perches  of  the 
said  land,  which  were  accordingly  valued,  paid  for,  and 
conveyed  to  them.  In  1848,  they  gave  him  notice 
that  they  required  a  further  portion :  and  the  lessor  of 
the  plainti£P  answered  that,  if  they  took  that  portion 
ci  the  Cat^s  Palate,  they  must  take  the  whole  (a). 
Hie  Company  consented  to  take  the  whole  resi- 
due, which  amounted  to  2  roods,  6^  perches.  This 
indnded  15  perches  which  were  beyond  the  limits  of 
deviation  given  by  the  plans  (Jb).  The  usual  preliminaries 
were  gone  through  as  to  the  taking  of  these  2  roods, 
6i  perches ;  the  land  being  valued  by  the  surveyor,  the 
purchase  money,  6382.  U.  Sd.,  paid  into  the  Bank  of 
England,  and  a  bond  executed,  according  to  the  Lands 


QweeiCi  Bench, 
1851. 

Doe  dem. 
Armitstead 

▼. 

North  Staf- 

fordshirb 

Railway 

Company. 


(a)  This  wai  not  in  endenoe  in  the  action  of  ejectment,  but  was  proved 
OQ  a  prevkms  trial  at  the  same  assizes  between  Mr.  Armititead  an  the 
Conpany,  relating  to  the  same  transactions, 

(fr)  Stat  8  &9  FieL  e.  20.  s.  a  enacts  that 

*It  shall  not  be  lawful  for  the  Company  to  proceed  in  the  execution  of 
tht  rulway  unless  they  shall  have  preriously  to  the  commencement  of  such 
work  deposited  with  the  clerks  of  the  peace  of  the  several  counties  in  or 
through  which  the  railway  is  intended  to  pass  a  plan  and  section  of  all 
floch  alterations  firom  the  original  plan  and  section  as  shall  have  been 
approved  of  by  Parliament,  on  the  same  scale  and  containing  the  same 
poticnlaii  as  the  original  plan  and  section  of  the  railway." 
By  sect.  15, 

**  It  shall  be  lawful  for  the  Company  to  deviate  from  the  line  delineated 
oo  the  plans  so  deposited,  provided  that  no  such  deviation  shall  extend  to  a 
greater  distance  than  the  limits  of  deviation  delineated  upon  the  said 
plans,  nor  to  a  greater  extent  in  passmg  through  a  town,  village,  or  lands 
eocitinnonsly  built  upon  than  ten  yards,  or  elsewhere  to  a  greater  extent 
than  one  hundred  yards  from  the  said  line,  and  that  the  railway  by  means 
of  sndi  deviation  be  not  made  to  extend  into  the  lands  of  any  person, 
whether  owner,  lessee,  or  occupier,  whose  name  is  not  mentioned  in  the 
books  of  reference,  without  the  previous  consent  in  writing  of  such  person, 
milest  the  name  of  such^person  shall  have  been  omitted  by  mistake,**  &c. 

2  M  2 
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Clauses  Act  (a),  on  9th  September  1848,  and  delivered 
to  the  lessor  of  the  plaintiff:  and  on  the  30th  of  that 
month  the  Company  took  possession.  No  conveyance 
was  ever  executed ;  nor  had  steps  been  taken  by  either 
party  for  procuring  one. 

The  power  to  take  lands  was  given  to  the  Company 
by  Stat  9  &  10  Vict  c.  Ixxxv.  s.  17.,  which  was  as 
follows :  ^^  And  whereas  plans  and  sections  of  the  said 

(a)  Sut.  8  &  9  Fict.  e.  18.  «.  85.  is  as  followi : 

**  Provided  also^  that  if  the  promoter!  of  the  undertaking  ihall  b» 
desirous  of  entering  npon  and  using  any  such  lands  before  an  agreement 
shall  have  been  cdme  to  or  an  award  made,  or  Terdict  given  for  the 
purchase  money  or  compensation  to  be  paid  by  them  in  respect  of  socb 
lands,  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  deposit  la 
the  Bank  by  way  of  security,  as  hereioafVer  mentioned,  either  th«  amont 
of  purchase  money  or  compensation  claimed  by  any  party  interested  in  or 
entitled  to  sell  and  convey  such  lands,  and  who  shall  not  ooosent  to  soeh 
entry,  or  such  a  sum  as  shall,  by  a  surveyor  appointed  by  two  justtoes  in  tbe 
manner  hereinbefore  provided  in  the  case  of  parties  who  cannot  be  foaait 
be  determined  to  be  the  value  of  such  lands,  or  of  the  interest  therein 
which  such  party  is  entitled  to  or  enabled  to  sell  and  convey,  and  also  to 
give  to  such  party  a  bond,  under  the  common  seal  of  the  promoters  if  tkf 
be  a  corporation,  or  if  they  be  not  a  corporation  nnder  the  bands  and  seib 
of  the  said  promoters,  or  any  two  of  them,  with  two  sufficient  sureties  to  bt 
approved  of  by  two  justices  in  case  the  parties  differ,  in  a  penal  sum  mjoiI 
to  the  sum  so  to  be  deposited,  conditioned  for  payment  to  such  partj.  or 
for  deposit  in  the  Bank  for  the  benefit  of  the  parties  interested  in  foeh 
lands,  as  the  case  may  require,  under  the  provisions  herein  contained,  of  ill 
such  purchase  money  or  compensation,  as  may  in  manner  hereinbefero 
provided  be  determined  to  be  payable  by  the  promoters  of  the  nndertakiog 
in  respect  of  the  lands  so  entered  upon,  together  with  interest**  &&  (i^ 
per  cent. ),  "  from  the  time  of  entering  on  such  lands,  until  sudi  porebtf* 
money  or  compensation  shall  be  paid*'  or  deposited  &c.  (for  the  beoift 
&c.  nnder  the  provisions  herein  contained) ;  **  and  upon  loch  depoiit  bf 
way  of  security  being  made  as  aforesaid,  and  such  bond  being  ddivered  or 
tendered  to  such  non-consenting  party  as  aforesaid,  it  shall  be  lawfol  for 
the  promoters  of  the  undertaking  to  enter  upon  and  use  such  lands,  witkot 
having  first  pud  or  deposited  the  purchase  money  or  compensatioB  is 
other  cases  required  to  be  paid  or  deposited  by  them  before  entering  apoa 
any  lands  to  be  taken  by  them  under  the  provisioiii  of  this  or  theipiciil 
aet'* 
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>ropo6ed  railway  and  branch  railways,  shewing  the  line  Qwen*8  Bench. 
>r  lines  and  levels  thereof,  and  also  books  of  reference 
o  sach  plans,  containing  the  names  of  the  owners, 
essees,  and  occupiers,  or  reputed  owners,"  &c.  "  of  the 
ands  through  which  the  same  respectively  are  intended 
o  pass^  have  been  deposited  with  the  respective  clerks 
>f  the  peace  for  the  counties  of  Chester  and  Stafford 
■e^ctively ;  be  it  enacted,  that  subject  to  the  provisions 
n  the  said  recited  acts"  (among  which  were  stats.  8  &  9 
Vkf.  cc.  16.  18.  and  20.)  '^and  this  act  contained,  it 
ihall  be  lawful  for  the  said  Company  (o  make  and  main- 
tain the  said  railway  and  branch  railways  in,  through, 
md  upon  the  lands  delineated  on  the  said  plans  and 
ieseribed  in  the  said  books  of  reference,  and  to  enter  upon 
md  take  and  use  such  of  the  said  lands  as  shall  be  neceS' 
wry  for  the  purpose." 

By  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9 
VieL  e.  18.  «•  123.,  it  is  enacted :  «  That  the  powers  of 
the  promoters  of  the  undertaking  for  the  compulsory 
purchase  or  taking  of  lands  for  the  purposes  of  the 
special  act"  (see  sect  2)  "shall  not  be  exercised  after 
the  expiration  of  the  prescribed  period,  and  if  no  period 
be  prescribed  not  after  the  expiration  of  three  years 
from  the  passing  of  the  special  act."  The  special  act, 
9  &  10  Vict,  c,  Ixxxv.,  received  the  Royal  assent  on 
June  26th,  1846,  and  did  not  prescribe  any  period  for 
the  expiration  of  the  compulsory  power  to  take  lands  (a). 
In  December  1849  the  lessor  of  the  plaintiff  gave  the 
Company  notice  to  quit  the  2  roods,  6^  perches. 

On  the  trial,  the  lessor  of  the  plaintiff  contended  that, 

(a)  There  was  a  general  clause  («■  44.)  determining  the  Company's 
powers  for  execoting,  or  otherwise  in  relation  to,  the  railway  at  the  end  of 
seren  years  except  as  to  so  much  as  should  be  then  completed. 
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the  compulsory  powers  having  expired  and  the  land  not 
being  conveyed,  he  was  entitled  to  resume  it    And, 
further,  that  as  to  the  15  perches  beyond  the  limits  of 
deviation  the  bond  was  void,  and,  consequendy,  it  was 
inoperative  altogether.     The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  giving  leave  to  move  that  i 
nonsuit   might  be  entered,  or  the  verdict  limited  to 
the   15    perches:  and  Keating^  in  Easter  term  WO, 
obtained  a  rule  nisi  accordingly.    In  Michaebmu  vaca- 
tion 1850  (o). 


Whateley  and  IVhitmore  shewed  cause,  and  insisted  that 
the  Company  ought  to  have  taken  a  conveyance  while 
the  compulsory  powers  were  in  force ;  and  that  the  bond, 
the  only  deed  executed  in  this  case,  was  not  sufficient  to 
vest  an  estate  and  interest  in  the  lands,  unless  under  the 
circumstances  pointed  out  by  stat  8  &  9  VicL  c  18.  $t*  75, 
76,  77.  They  referred  to  sects.  81  to  85  (inclusive)  as 
governing  the  present  case,  and  contended  that  the 
proceeding  authorized  by  sect  85  was  merely  a  teoopo- 
rary  course  allowed  for  prevention  of  delay,  bat  not 
removing  the  necessity  for  a  more  regular  conveyance; 
and  that  the  right  conferred  under  that  section  was 
merely  anticipatory,  and  incidental  to  the  right  of  Y^ 
chase,  and  fell  with  that,  if  the  purchase  was  not  co(D- 
pleted  before  the  compulsory  powers  expired.  Reference 
was  made  to  Regina  v.  Birmingham  and  Oxford  JtmcH^ 
Railway  Company  (*),  decided  in  this  Court,  but  then 
depending  in  the  Exchequer  Chamber;  to  Wonky ^* 
South  Devon  Railu)ay  Company  (c),  depending  in  this 

(a)  November  27th  and  28th.  Before  Pattenuh  Coieridfft,  Wi^htm* 
and  Er!e  Js. 

(6)  \5Q.B.  634.  Judgment  of  Q.  B.  aifinned  in  Exch.  Ch.,  15  Q>^' 
647,  note  (6).  (c)  Pott,  p.  639. 
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Court;  and  to  Brockkbank  v.  Whitehaven  Junction 
Bmhoay  Company  (a):  and  counsel  distingukhed  the 
first  mentioned  case  from  this,  inasmuch  as  the  land- 
owner there  was  a  willing  vendor,  enforcing  the  sale ; 
here  the  Company  were  taking  away  land  against  the 
will  of  the  owner. 

On  the  second  point  they  argued  that  the  bond,  being 
fiyr  an  entire  sum,  was  inoperative  altogether,  because 
vmd  as  to  the  15  perches :  that  it  was  void  as  to  these, 
because  they  were  beyond  the  limits  of  deviation ;  and 
that  Crawford  v.  The  Chester  and  Holyhead  Railtoay 
Company  (&),  which  might  be  cited,  was  no  authority  to 
the  contrary,  that  case  having  turned  upon  the  special 
provisions  of  a  local  act  [As  to  the  limits  of  deviation, 
£rk  J.  referred  to  Doe  dem.  Payne  v.  The  Bristol  and 
MxeUr  RaShoay  Company  (c)J  They  contended  also 
that  the  taking  of  the  15  perches  was  not  warranted 
by  aect.  17  of  stat  9  &  10  Vict  c.  Ixxzv.,  because  the 
evidence  shewed  that  this  portion  of  land  was  not 
^necessary  for  the  purpose"  of  making  and  maintaining 
the  railway. 
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KeaUng  and  Phipson,  contra,  referred  to  sect.  91  of 
Stat.  8  &  9  Vict.  c.  18.,  which  empowers  the  promoters 
of  a  railway  undertaking  to  obtain  possession  of  the  land 
by  warrant  to  the  sheriff,  in  any  case  where  that  or  the 
special  act  authorizes  the  promoters  to  enter  upon  the 
land  required  and  the  owner  refuses  to  give  it  up :  and 
they  pointed  out  the  anomaly  which  followed  if  the 
Company  might  so  obtain  possession  one  day,  by  warrant 


(a)  15  Sim.  632. 

(6)  11  Jurist,  917.    (K.  Chanc.  of  England,  Nov.  5th  and  6th.  1847.) 

(c)  6  Al.^  »^.  320. 


532  Q.  B.  HILARY  VACATION. 

VoiumMXri.  to  the  sheriff,  and  on  the  next,  if  the  special  act  expired, 

*  be   turned  out  of  possession  by    the   owner.      They 

Doe  dem.  observed  that,  in  the  clauses  of  that  act  prior  to  sect  123, 

▼•  two  modes  were  contemplated  in  which  a  Company 

roBDSHiRB  might  acquire  lands;  purchase  from  a  voluntary  vendor, 

Jtiilway  11... 

Compttiy.      under  clauses  begmnmg  at  sect.  6,  and  comptuaory 
purchase  or  taking,  under  other  clauses,  of  which  the 
material  ones  began  at  sect.   84;  and  that  sect  12S 
determined  the  power  of  purchasing  or  taking  com— 
pulsorily,  but  did  not  devest  the  right  of  the  Company^ 
in  land  already  taken,  though  something  might  rei 
to  be  done  for  the  purpose  of  completing  the  acqui- 
sition.    iErle  J.     The  alignment  for  the  plaintiff  ii 
that  the  Company  have  a  possessory  title  until  con 
veyance,  if  a  conveyance  be  made  within  three  year& 
The  land  is  vested  in  the  Company;  the  land-owne 
is  in   the   situation    of  an    unpaid   vendor.     Equit; 
would  compel  a  completion  of  the  purchase;  or,  if 
notice  given  by  the  Company  under  sect  18  would 
insufficient  ground  for  such  an  interfisrence,  the 
owner  may,  under  sect  68,  compel  the  Company 
summon  a  jury  and  have  the  purchase  money 
That  such  is  the  proper  remedy  where  a  Company  h. 
acted  under  sect.  85,  appears  from  AdaniM  v.  The 
and  Blackwall  Railway  Company  (a) :    and  a  mandaiw.  m.^^ 
would  lie  to  enforce  the  summoningof  a  jury,  though  rb^ 
three  years  should  have  expired ;  Begina  v.  Bbrmingh^^^^ 
and  Oxford  Railway  Junction  Campany{b).     The  LorcF 
Chancellor,  in  Brochlebank  v.  Whitehaven  Junction  Rail' 
way  Company  (c),  gave  a  strong  intimation  of  his  opinico 


(a)  2  Macfi.  f-  Gord.  118.  (6)  15  Q.  B.  634.647. 

(c)  15  5^tm.634. 
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that  the  Vice  Chancellor's  decision  in  the  same  case  Qmm'«  Bench. 

was  incorrect.  ^^^^* 

As  to  the  fifteen  perches,  the  defendants'  counsel  I>oe<*em- 

aigoed  that  to  raise  the  question  of  necessity  would  be  ▼• 

introducing  a  new  and  inconvenient   test:   that  the  fordshiee 

Railway 

Company  must  have  credit  for  bona  fide  taking  lands  Company. 
which  appeared  at  the  time  to  be  necessary ;  and  the  pos- 
ability  of  land  being  taken  which  might  prove  unnecessary 
was  contemplated  in  sect.  127,  and  the  following  clauses, 
of  Stat  8  &  9  VicL  c.  18.,  which  provide  for  the  sale,  after 
a  limited  period,  of  lands  proving  superfluous,  or  for 
their  vesting  in  the  adjoining  land-owners  in  default  of 
such  sale.  [fFiffktman  J.  To  prevent  a  Railway  com- 
pany firom  being  mere  landholders.]  With  respect  to 
the  deviation,  they  contended  that,  although,  by  stat 
8  &  9  Vtci.  c.  20.  s.  15.,  the  line  of  the  railway  itself 
could  not  deviate  more. than  100  yards  from  the  line 
marked  on  the  deposited  plans,  yet  lands  at  a  greater 
distance  might  be  taken  for  collateral  purposes  of  the 
railway,  if  the  direction  given  to  the  railway^  made  this 
necessary ;  provided  always  that  the  lands  were  within 
the  limits  scheduled  in  the  Company's  act.  They 
observed  that,  if  this  were  not  so,  the  scheduling  of  the 
lands,  beyond  a  certain  extent,  would  be  nugatory.  They 
relied  upon  Doe  dem.  Payne  v.  The  Bristol  and  Exeter 
Raiboay  Company  (ja)  and  Crawford  v.  TTie  Chester  and 
Holyhead  Railway  Company  (i),  in  which  latter  case, 
they  observed,  the  words  of  the  local  act  much  resembled 
those  of  the  act  now  in  question.  They  referred  also  to 
Coiher  v.  The  Midland  Railway  Company  (c)  (judg- 
ment of  Lord  Coitenham\  where  it  was  held  that  the 

(a)  ^  M.fy  W.  320.  (6)  11  JuHit,  917. 

(c)  2  PhillipM's  Rep.  469. 
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privileges  of  a  Company  for  the  oonstnictioa  of  a 
*^  railway''  under  their  local  act  were  not  confined  to 
the  line  of  railway  itself  but  extended  to  the  space 
requisite  for  collateral  or  accommodation  works.  They 
cited  The  North  British  Raxboay  v.  Tod  {a\  and 
Beardmer  v.  The  London  and  North  fFettern  RaUway 
Company  {b)y  as  bearing  upon  the  same  point;  and  the 
interpretation  clause,  sect  3,  of  stat  8  &  9  VtcL  c  2(X, 
where  it  is  enacted  that  '*  The  Railway,"  in  the  special 
as  well  as  the  general  act,  "  shall  mean  the  railway  and^ 
works  by  the  special  act  authorized  to  be  constructed." 

The  judgment  of  the  Court  makes  a  more  detailed — 
report  of  the  argument  unnecessary. 

Cur.  ado.  vftU. 


Patteson  J.,  in  this  vacation  (February  22d)^  deliv 
judgment 

The  first  question  in  this  case  turns  upon  the  85ti 
and  123d  sections  of  stat  8  &  9  VicL  e.  18.     Under  the' 
85th  section  the  defendants  had  entered  upon  the  InndfP^ 
in  question,  complying  with  all  the  requisites  by  payii^gT 
the  proper  sum  of  money  into  the  Bank  cfEf^brnd^i 
giving  bond;  but  they  had  taken  no  Anther  steps  tot 
tain  the  amount  to  be  paid  by  them  to  the  lessor  of  the 
plaintiff^  for  the  land,  or  to  clothe  themselves  with  the 
legal  title ;  neither  did  the  lessor  of  the  plaintiff  take  any 
step  for  that  purpose.     Both  parties  remaining  inactive, 
the  three  years  limited  by  the  123d  section  of  the  same 
act  expired;  upon  which  this  action  of  ejectment  is 
brought,  the  lessor  of  the  plaintiff  contending  that,  as 
soon  as  the  three  years  had  expired,  the  possession  of 


(«)  12  CL  ^  Fin,  722. 


(b)  1  Macn,  ^  G.UX 
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the  defendants  became  ^nongfal,  and  all  their  previous  Quim'i  BemA. 

proceedings  inoperative  as  much  as  if  none  such  had 

been  taken.  J^  **«"^ 

Armitstead 

The  123d  section  enacts  that  the  powers  of  the  pro-   _      ▼• 

^  '^  North  Stafw 

moteis  of  the  undertaking  for  the  compulsory  purchase     toedbhi&e 

Rftilw&y 

or  taking  of  lands  for  the  purposes  of  the  special  act  Company. 
shall  not  be  exercised  after  the  expiration  of  three  years 
from  the  passing  of  the  special  act.  The  85th  section 
empowers  the  Company  to  enter  upon  and  use  the 
lands,  but  has  not  the  word  **  take."  We  do  not  think 
that  the  difference  of  the  words  adopted  in  these  sections 
has  any  material  bearing  upon  this  case.  It  is  conceded 
that  the  entry  was  lawful  when  made,  and  that  the 
possession  continued  to  be  lawful  till  the  expiration  of 
the  three  years,  at  least  wi{h  respect  to  all  the  land 
except  fifteen  perches.  This  being  so,  the  duty  of 
taking  steps  for  ascertaining  the  amount  of  compensation 
to  be  paid  by  the  Company  is,  by  the  68th  section  of 
the  same  act,  thrown  upon  the  owner  of  the  land :  he  is 
to  state  what  sum  he  claims ;  and,  if  the  Company  within 
twenty  one  days  enter  into  a  written  agreement  to  pay 
that  sum,  the  question  of  compensation  is  settled;  but, 
if  the  Company  dispute  the  proper  amount,  then  it  is 
to  be  settled  by  arbitration  ;  or,  if  the  owner  gives  notice 
of  his  wish  to  have  a  jury,  then  by  such  jury,  which  the 
Company  are  required  to  summon  within  twenty  one 
days,  and  in  default  thereof  arc  liable  to  pay  the  sum 
claimed.  No  power  is  given  to  the  Company  by  that 
or  any  other  section  to  initiate  proceedings  for  settling 
the  amount.  We  are  clearly  of  opinion  that  section  68 
applies  to  the  case  of  lands  entered  upon  and  used  under 
section  85 ;  and  of  this  opinion  also  were  Vice  Chancel- 
lor Wigram  and  Lord  Chancellor  Cottenham,  as  appears 
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by  the  judgment  of  the  ktter  in  the  case  of  Adams  v.  The 
London  and  Blacktcall  Railway  Company  (a).  It  is  not 
pretended^  except  as  to  a  small  part,  fifteen  peichesy 
that  the  Company  were  not  entitled  to  take  the  land  in 
question ;  therefore,  even  if  the  effect  of  the  expiration 
of  the  three  years  were  to  make  it  impossible  under  the 
clauses  of  the  act  to  take  proceedibgs  for  ascertaining 
the  amount  of  compensation,  such  effect  has  arisen  from 
the  neglect  of  the  owner  of  the  land;  and  he  cannot  by 
bis  own  neglect  make  wrongful  that  possession  of  the 
land  by  the  Company  which  was  rightful  when  they 
made  their  entry.  But  we  are  clearly  of  opinion  that 
the  expiration  of  the  three  years  has  no  such  effect  in 
this  case.  The  compulsory  clause,  sect  85,  was  acted 
upon  within  the  three  years,  and  the  land  rightfully 
entered  upon  and  taken.  The  Company  had  exercised 
their  compulsory  power  under  it  completely,  so  &r  as 
they  were  concerned ;  and,  so  far  as  they  had  need  of 
any  such  power,  the  thing  was  done  and  finished  on 
their  part;  for  it  is  to  be  observed  that  the  words  of  the 
123d  section  are  in  the  disjunctive  ^'  for  the  compulsory 
purchase  or  taking  ;**  the  ascertaining  the  amount  of  com* 
pensation  after  the  lands  were  entered  upon  and  used^ 
and  indeed  taken,  is  no  exercise  of  a  compulsory  power 
on  the  part  of  the  Company.  With  all  possible  respect 
for  the  opinion  of  the  late  Vice  Chancellor  of  Englands 
we  cannot  agree  to  the  view  which  he  took  in  the  case 
of  Brocklebanh  v.  Whitehaven  Junction  Company  {b\  in 
which  view  it  is  plain  that  the  Lord  Chancellor  did  not 
acquiesce :  and  this  Court  has  granted  a  mandamus  to 
compel  a  Company  after  the  expiration  of  the  three 


(a)  2  Maen.^G.  118. 


(6)  15  Sim,  632. 


xiy.  VICTORIA.  537 

yean  to  take  steps  to  have  the  amount  of  compensation  Qmit»'»  Bneh. 

ascertained  at  the  requisition  of  an  owner  to  whom  they  1^ 

bad  given  notice  of  taking  his  land  within  the  three  years :    ^^J^JjlJ^p 

14  Jurist,  899,  OsborrCs  Case  (a) :  which  decision  has   ^^      ^• 

^  ^  North  Staf- 

been  supported  by  the  Court  of  Exchequer  Chamber  a  fobdshiee 
few  days  since.  The  case  of  Brockkbank  v.  Whitehaven  CompaDy. 
Junction  Railway  Company  (ft)  is  however  distinguishable 
fix>m  the  present,  because  there  no  compulsory  pos- 
session had  been  taken :  the  land  remained  still  in  the 
possession  of  the  original  owner:  and  that  circumstance 
18  remarked  by  the  Vice  Chancellor  in  his  judgment 

We  are  therefore  clearly  of  opinion  that,  if  the  original 
entry  was  lawful,  the  present  possession  is  lawful,  and  that 
this  ejectment  cannot  be  sustained. 

But  it  is  contended,  secondly,  that,  as  to  fifteen 
perches,  the  entry  was  not  lawful,  and,  being  bad  in  part, 
18  bad  altogether:  first,  because  they  are  beyond  the 
line  of  deviation;  and,  secondly,  because  they  were  not 
necessary  for  the  purposes  of  the  special  act. 

With  respect  to  the  first  ground  of  objection,  we  are  of 
opinion  that  the  expression  ^Meviation"  in  the  acts  of 
parliament,  and  particularly  8  &  9  Vict  c.  20.  s.  15.,  is 
to  be  taken  with  reference  to  the  line  of  railway  only ; 
that  is,  that  the  line  of  railway  actually  laid  down  shall 
not  deviate  more  than  one  hundred  yards  from  the  line 
lud  down  and  delineated  in  the  Parliamentary  plans,  the 
medium  filum  vise  of  each  being  the  commencement  and 
termination  in  measuring  those  one  hundred  yards. 
This  appears  to  be  the  natural  construction  of  the  acts, 
and  is  in  accordance  with  the  decision  of  the  Court  of 

(a)  S.  C,  as  Regina  ▼.  BirndnghoM  and  Oxford  Junction  Railway  Com* 
pam^,  15  Q.  ^.  634.  Judgment  of  Q.  B.  affirmed  in  Exch.  Ch.,  15  Q.  ^. 
647,  Bote  (6>  (6i  15  Sim.  632. 
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1851. 

Doe  dem. 

Armitstead 

▼. 

NOETR  StaF- 

FoaosHias 

Railway 

Company. 


Exchequer  in  Doe  dem.  Payne  v.  7%e  Bristol  and  Exeter 
Railway  Company  (a),  and  of  the  Vice  Chancellor  of 
England  in  Crawford  v.  The  Chester  and  Holyhead  Rail- 
way Company  (&).  In  this  case  there  has  been  no 
deviation  in  that  sense;  and  the  first  ground  of  objection 
is  not  in  truth  raised  by  the  facts. 

As  to  the  second  ground,  it  appears  that  the  whole  of 
the  land  taken,  called  Cat's  Palate,  including  the  fifteen 
perches  in  question,  is  contained  in  the  books  of  refe- 
rence.    But  it  is  said  that  circumstance  alone  is  not 
sufficient ;  and  that,  in  order  to  justify  the  Company  in 
taking  these  lands,   they  must  be  necessary  for  their 
works.     Now  the  upper  part  of  Cafs  Palate,  which  was 
taken  and  paid  for,  was  clearly  necessary.  The  Company 
then  required  a  further  part  of  Cafs  Palate,  which  was 
also  necessary;  and  the  lessor  of  the  plaintifiTgave  notion 
that,  if  they  took  the  further  part,  they  must  take  the 
whole;  which  they  were  willing  to  do;  but  he  after- 
wards receded  from  that  notice.     Whether  these  fifteen 
perches  were  necessary  or  not,  was  a  question  of  &ct  for 
the  jury ;  and,  if  he  had  been  asked,  the  Judge  must 
have  put  it  to  the  jury;  but  it  was  assumed  at  the  trial 
that  the  Company  were  entitled  to  take  at  all  evenU 
what  was  within  the  line  of '  deviation ;  and  the  circum- 
stance of  the  fifteen  perches  being  without  that  line  was 
mainly  relied  on.     The  question  as  to  being  necessary 
would  apply,  not  only  to  the  fifteen  perches,  but  to  all 
that  was  taken  under  the  85th  section ;  that  is  to  all  but 
the  upper  part  which  was  taken  and  paid  for  by  agree- 
ment    So  far  as  the  Court  can  see,  as  the  matter  now 
stands,  the  fifteen  perches  were  as  necessaiy  as  the  rest; 


(a)  6  Af.  §•  If.  320. 


(6)  ll/«nrf,917. 
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or  at  all  fe?ent8  the  Company  were  justified  in  taking 
them,  because  the  lessor  of  the  plaintiff  had  required 
them  by  notice  to  do  sa 

We  think  therefore  that  the  rule  must  be  made  abso- 
lute to  enter  a  verdict  for  the  defendants. 

Rule  absolute  (a). 


Queen'i  Bench, 
1851. 

Doe  dem. 
Armitstead 

V. 

NoaTH  Staf- 
fordshire 
Railway 
Company. 


(a)  See  Doe  dem,  Hudson  v.  Leede  and  Bradford  Railway  Company, 
decided  in  conformity  to  the  above  case,  Easter  term  {jlpril  23d)  1851 : 
pofL    And  see  the  next  case. 


WoBSLEY  and  another  against  The   South 
Devon  Railway  Company. 


/^ASE.  1st  Count:  That  plaintiffs  claimed  compen- 
sation for  lands^  in  Devonshire,  proposed  to  be  taken 
for  the  purposes  of  the  defendants*  railway :  that  the 
undersheriff  of  Devon  was  a  shareholder  in  the  Company : 
that  the  defendants,  knowing  the  interest  of  the  under- 
sheriffy  and  plaintiffs  being  ignorant  thereof,  issued  their 


Case.  1st 

count :  that 
defendants, 
a  Railway 
Company,  di- 
rected their 
warrant  to  the 
sheriff  of  D, 
to  assess  plain- 
tiffs* compensa- 
tion for  lands 


warrant  to  the  sheriff  of  Devon  to  summon  a  jury  to 
assess  plaintiffs*  compensation :  and  that  the  interested 
undersheriff    presided    at    the     inquisition.        Special 


proposed  to 
be  taken  by 
them,  knowing 
the  undersheriff 
to  be  interest- 
ed; that  the 
interested 

undersheriff  presided  at  the  inquiry ;  and  that  it  was  in  consequence  quashed ;   by  which 

pldntiflb  received  damage. 

Held  bad  on  general  demurrer,  inasmuch  as  the  warrant  was  properly  directed  to  the 

ilienff,  and  the  improper  conducting  of  the  inquiry  was  not  the  act  of  defendants. 
2d  and  3d  counts :  for  injury  to  plaintiffs*  reversionary  interest  in  lands.     Picas :  justifying 

onder  stat.  8  &  9  Vict,  c,  18.  t.  85.     New  assignments:  that  defendants  continued  the 

iojuries  afWr  the  expiration  of  the  time  limited  by  their  special  act.     Pleas  to  the  new 

assignments :  that  defendants  entered  before  the  expiration  of  the  three  years,  under  stat. 

8  &  9  Viet,  e,  18.  «.  85.  and  their  special  act,  and  held  over.     Replications  :    admitting  the 

statutes,  De  Injuria  absque  residue  causa.     Special   demurrer,  on   the  ground  that  the 

pleas  alleged  an  interest  in  land,  and  an  authority  in  law. 

Held,  that  the  replications  were  bad  for  the  reasons  assigned,  and  that  the  pleas  to  the 

new  assignments  were  good. 
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South  Devon 


Voiatmt  xvj.    damage :  that  plaintifis  incurred  expense  in  attending  at 
the  inquisition  in  ignorance  of  the  presiding  officer^s 
interest,   and,   afterwards,    in    having    the    inquisition 
RSlway  ^'^  brought  up  on  certiorari  and  quashed. 
Company.  Demurrer.    Joinder. 

The  second  and  third  counts  stated  injuries  to  the 
reversionary  estates  of  the  plaintifis  in  certain  premises 
taken  by  the  defendants  for  the  purposes  of  their 
railway. 

The  defendants  pleaded  to  each  of  these  two  counts  a. 
justification  under  the   '^  Lands  Clauses  Consolidation. 
Act,  1845,"  8  &  9  Vict  c.  18.  s.  85.   The  plaintiflfe  replied^ 
De  Injuria;  on  which  issues  were  taken;  and  also  new^ 
assigned,  as  to  each  plea,  that  the  defendants  continne<l^ 
the  injuries  after  the  expiration  of  three  years  firom  th^ 
passing  of  the  defendants'  special  act     The  defendants 
pleaded  to  these  new  assignments  that  they  entered  under 
the  compulsory  clause,  section  85,  and  under  their  special 
act,  before  the  expiration  of  the  three  years,  and  held  over 
afterwards.     To  these  pleas  the  plaintifis  replied  (admit- 
^  ting  the  acts  of  parliament)  De  Injuria  absque  residue 
causae.     The  defendants  demurred  to  these  replications 
on  the  ground  that  De  Injuria  cannot  be  replied  when 
the  plea  claims  an  interest  in  the  land  or  justifies  under 
authority  of  law.     Joinder  in  demurrer. 

The  demurrers  were  argued  in  last  term  (a). 

Peacock,  for  the  defendants.  The  first  count  discloses 
no  wrong  on  the  part  of  the  defendants.  Under  stat 
8  &  9  Vict  c.  18.  s.  39.  the  warrant  is  to  go  to  the 
sherifi^  unless  he  be  interested.    In  the  present  case  the 

(a)  Januarjf  17tli.     Before  Lord  Campbdl  C.  J.»  FaUtsmh   Ctkrii^ 
and  WlghtmanZu 


WoaSLEY 
V. 
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iheriff  was  not  iDterested :  the  undersheriff  was ;  but  the    Queen*i  Bench. 

1851 
indereheriff  is  not  necessarily  the  person  who  acts  for  the 

ifaeriff:  the  sheriff  might  have  presided  at  the  inquisition 
n  person^  or  by  another  deputy.  Had  the  warrant  been  Soimi  Devon 
lirected  to  the  coroner  the  plaintiffs  might  have  set  it  Company. 
iside.  The  case  resembles  those  in  which  there  are  two 
persons  forming  one  sheriff,  and  one  of  them  is  interested. 
Fhe  process  in  such  cases  goes  to  the  disinterested  sheriff 
done,  not  to  the  coroner :  Letsome  v.  Bickley  (a),  Rex  v. 
Warrington  (i).  The  inquisition  in  the  present  case  was 
[juashed  on  the  ground  that  the  interested  undersheriff 
icted:  that  was  the  fault  of  the  sheriff,  not  of  the  de- 
fendants. [Lord  Campbell  C.  J.  The  Master  of  the 
Crown  Office  has  furnished  us  with  a  note  of  the  case 
3f  an  indictment  in  which  the  venue  was  Yorkshire;  a 
suggestion  was  made  that  the  undersheriff  of  Yorkshire^ 
vrhere  the  indictment  was  to  be  tried,  was  interested ; 
and  an  application  was  made  to  Holroyd  J.  to  direct 
that  the  jury  process  should  go  to  the  coroner.  Holroyd  J. 
refused  to  do  so,  and  directed  that  the  process  should  go 
to  the  sheriff,  but  with  a  special  direction  that  the* 
interested  undersheriff  should  not  intermeddle  (c).] 

The  questions  on  the  pleadings  to  the  new  assignments 
depend  on  the  nature  of  the  interest  taken  by  a  Railway 
Company  who  have  entered  on  lands  lawfully,  but  not 
made  compensation  before  their  compulsory  powers  have 
expired.  This  question  arises  in  Doe  dem.  Armitstead  v. 
North  Staffordshire  Railway  Company  (c/),  now  standing 
for  judgment  in  this  Court ;  nothing  can  be  added  to 
what  was  brought  before  the  Court  on  the  argument  of 
that  case. 

(o)  5  Af.$-  5.  144.  (6)  1  Salk.  152. 

(c)    TriMify  vacation,  18 iR.  (</)  Ante,  p.  526. 

VOL.    XVI.    N.    S.  2    N 
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Folmm*  xri.       Butt,  coDtrk     Stat  8  &  9  Vict  c.  18.  s.  39.  directe :»  . 

I  Off  I 

'____  that  "  if  such  sheriff  be  interested  in  the  matter  in  dis^^  j 

WoRSLEY      pule"  the  application  shall  be  made  to  the  coroner:  an^^::^ 

Sooth  Devon  jn  the  interpretation  clause^  sect  3,  it  is  enacted  tha^^^:: 

Coropwiy.      the  "word  ^sheriff'  shall  include  undersheriff."    If  fc3?^; 

the  word  "sheriff"  in  sect.  39  be  substituted  "sherift-f^^* 

including  undersheriff/*  the  warrant  was  issued  to  tLC^.311 

wrong  person^  and  the  first  count  is  good. 

Then,  as  to  the  replications  to  the  pleas  to  the  n^m^jmt^ 
assignments.  The  argument  in  Doe  dem.  Armiisiead  ^  7. 
nie  North    Staffordshire  Railway   Campamy  {a)  is  so 

recent  that  it  is  unnecessary  to  discuss  again  the  qc^^zKs^ 

tion  whether   the   Railway  Company  have  a  right ■-  to 

remain  in  possession  of  the  land.     If  they  have  not,         tie 
pleas  are  bad.     If  they  have,  the  pleas  are  good,  but        tie 
replications  are  also  good :  for,  though  the  circumstaczzion 
stated  in  the  pleas  may  create  a  quan  contract  by  mkmick 
the  Company  are  still  bound  to  keep  and  pay  for      the 
land,  it  is,  until  the  payment,  in  the  nature  of  an  ^sxe- 
cutory  contract  binding  the  Company  and  the  land- 
owner personally,  but  conveying  no  interest  in  the  Uaid 
itself.     De  injuria,  therefore,  does  not  in  this  case  pat 
in  issue  any  interest  in  the  land.     (The  Court  desired 
Peacock   to   confine   himself  in   his  reply   to  the  itft 
point.) 

Peacocky  in  reply.  If  the  effect  of  the  entry  bcfcre 
the  expiring  of  the  compulsory  powers  is  to  give  the 
defendants  an  irrevocable  licence  to  remain  on  the  husdj 
the  plea  claims  for  them  an  interest  in  the  land;  WW 
V.  Leadbitter  (5). 

{a)  Ante,  p.  526.  (&)  13  AT.  ^  W,  838. 
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Loid  Campbell  C.  J.    The  Court  will  take  time  to   Queen*»  Bench. 

1861 
^ndder  as  to  the  pleadings  to  the  New  assignments ;  1_ 

)ut  I  am  clearly  of  opinion  that  the  first  count  dis-      Womley 
doses    no  cause   of   action.      The   alleged   grievance  South  Devon 
fl  that  the   defendants,  the    Company,    issued    their      CompaDy. 
nrairant  to    the   sheriff  though    they    knew   that  the 
indenheriff  was  interested.     If  we  look  at  section  39 
ilone^  it  is  clear  that  this  was  no  wrong :  the  promoters 
by  that  section  shall  issue  their  warrant  to  the  sheriff, 
onless  he  is  interested:  it  is  to  be  presumed  that  the 
sheriff  would  execute  the  process  in  person  or  by  a  dis- 
interested deputy ;  and,  if  he  does  not  do  so,  that  is  not 
the  &nlt  of  the  promoters.     But  the  objection  is  rested 
on  the  interpretation  clause  (sect  3),  by  which,  ^^  unless 
there  be  something  either  in    the  subject  or  context 
repugnant  to  such  construction,"  the  word  ^'sheriff"  is 
to  include  '^  undersheriff,  or  other  legally  competent 
deputy.**    Now  I  think  that  there  is  something  repug* 
nant  in  adopting  this  statutable  interpretation  in  the 
39th  section :  for  it  cannot  be  substituted  for  '^  sheriff" 
in  the  fiist  part  of  the  sentence  by  which  the  warrant  is 
to  be  issued  to  the  sheriff;  that  cannot  be  read  as  if  the 
enactment  were  that  'Uhe  promoters  shall  issue  their 
warrant  to    the  sheriff,  including  the    undersheriff  or 
other  legally  competent  deputy."     And,  even   in  the 
latter  part  of  the  section,  it  will  not  answer  the  plaintiff's 
purpose  to  substitute,  for  the  word  "  sheriff,"  "  sheriff,  in- 
cluding undersheriff  or  other  legally  competent  deputy :" 
they  must  deviate  from  the  words  in  the  interpretation 
clause,  and  ask  us  for  "  sheriff"  to  read  "  sheriff  or  under- 
sheriff."     There  is  no  reason  to  do  so.     It  is  decided, 
by  the  authorities  cited  in  argument,  that,  when  two 
parties,  one  of  whom  is  interested,  exercise  the  office  of 
2  N  2 
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Vohmt  XVL    sheriff^  the  warrant  shall  not  go  to  the  coroner  but  t(^ 
the  disinterested  sheriff:  these  cases,  and  the  authority 
furnished  to  us  by  the  Master  of  the  Crown  Office  (a), 


1851 


W0H8LEY 

V. 

^^ilwa^^**  shew  that  the  warrant  in  the  present  case  was  properly 

Company,      du-ected  to  the  sheriff. 


Patteson  J.     Our  decision  on  the  certiorari  in  thi 
case  was  not  on  the  ground  that  the  warrant  was  directec^ 
to  the  sheriff,  but  because  the  interested  undersherii 
interfered.     The  authority  (a)  furnished  by  the  Masters 
of  the  Crown  Office  is  a  very  strong  one  to  shew  thi 
the  warrant  was  properly  directed :  the  subsequent  mii 
conduct  was  not  the  act  of  the  defendants. 

Coleridge  J.  I  am  of  the  same  opinion.  Yc 
cannot  substitute  the  meaning  given  by  the  interpr 
tation  clause  for  the  word  sheriff  in  one  part  of  sect  ^9 

unless  you  do  it  in  the  whole ;  and  then  it  is  repngnaMcr~^  t. 

WiGHTMAN  J.  concurred. 

Judgment  for  defendants  on  the  first  coim.  'KTBt 
On  the  others, 

Cur.  adv.  vult-^ 

Patteson  J.,  in  this  vacation  (February22d)y  deliv^  J:"^^ 
judgment  on  the  remaining  points. 

The  demurrer  to  the  first  count  of  the  declaration     ^^ 
this  case  was  disposed  of,  upon  the  argument,  in  favour 
of  the  defendant.     (His  Lordship  then  stated  the  plead- 
ings on  the  second  and  third  counts  as  ante,  p.  540.} 

On  the  argument,  the  plaintifis  objected  to  the  p/^^ 
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to  the  new  assignments,  contending  that,  though  the    Queen*i  Bench, 

1  Q  ^1 

entry  under  sect  85  within  the  three  years  was  lawful, 


WORSLF.Y 


yet  continuance  after  the  three  years  was  unlawful  ®J' 
unless  compensation  was  actually  made  within  the  three  South  Dkvon 
years.  The  same  point  arose  in  the  case  of  Doe  dem.  Company. 
Armitsteeul  v.  North  Staffordshire  Railway  Company  (a), 
in  which  we  have  just  held  that  such  continuance  of 
possession  is  not  unlawful.  For  the  reasons  there  given, 
which  it  is  not  necessary  to  repeat  (but  with  which  my 
Lord  Campbell,  who  heard  this  case  but  not  that,  fully 
concurs),  we  are  of  opinion  that  these  pleas  are  good. 

The  plaintifis  further  contend  that  the  replications  of 
De  injuria  are  good,  inasmuch  as  they  adroit  the  act  of 
Parliament,  but  deny  acting  under  it,  and  also  because 
the  pleas  disclose  no  claim  to  an  interest  in  the  lands, 
but  only  set  up  a  statutable  license.  We  are  however 
of  opinion  that  the  replications  are  bad ;  that  this  case  is 
clearly  within  the  rules  in  Crogates  Case{b).  The  right 
and  interest  claimed  by  the  pleas  is  much  more  than  a 
licence ;  and  an  authority  in  law  is  plainly  asserted  by 
them.  The  admission  of  the  act  of  Parliament  in  the 
replications  does  not  assist  the  plaintiffs ;  for  the  denial 
of  acting  under  it  is  a  traverse  of  the  authority  in  law 
which  the  admitted  act  confers ;  and  the  interest  claimed 
by  the  pleas  is  also  traversed  by  the  replications,  both 
those  traverses  being  manifestly  included  in  absque 
resicluo  causae. 

Judgment  for  defendants  {c), 

(a)  Ante,  p.  526.  Kb)  8  Rep.  66  b. 

(c)  Reported  by  C.  Blackburn,  Escj. 
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Davies  against  Williams  and  eighteen  others. 

Where  a  rpRESPASS.     The  declaration  alleged  that  the  de- 

structsthe  fendants^   with  force  and   arms,   &c.,  broke    and 

a  r^Tof  com.  entered  a  dwelling  house  of  the  plaintifi;  in  the  parish 
moner  mayT"    ^'^  P^^^^^9^  '^  the  county  of  Carmarthen^  which  dwell- 
rMuert^trth"*^  ^°8  housc  was  then  actually  inhabited  by  the  plain- 
plaintiff  to         ti£f  and  hig  family;  and  then  pulled  down   the  said. 

remoyethc  •'  ^ 

house,  pull  it     dwelling  house,  and  assaulted  the  plaintiff  in  the  8U<L 

down,  though  , 

the  plaintiff  is  dwelling  house,  and  then,  by  so  pulling  down  the  said 

habiting  and  dwelling  house,  endangered  the  lives  and  limbs  of  the 

Eouse?  ^    ^  plaintiff  and  his  family,  and  ejected  and  expelled  them 

claim^by  therefrom;  and  then  seized  and  took  divers  goods  of 

8tat'^'2°&*3  w  ^^  plaintiff,  to  wit  &c.,  and  carried  the  same  away, 

3.C.  71.,  can  and  also  with  force  and  arms  broke  and  entered  a  cer- 

oniy  be  co- 

extensiye  with    tain  beast-house  of  the  plaintiff,  and  seized  and  took 

the  user ;  and 

an  issue  on  a     thereout  Certain  cattle  of  the  plaintiff,  to  wit  &c.,  and 

plea  justifying  ,    ,  ,    . 

under  such  a      converted  the  same  to  their  own  use. 
Cfue,no"upon       Pl^as.     1.  Not  guilty. 

!he  u^er,'Md  ^'   "^^^  ^^^  8^^   ^"^  ^*"^®  ^^"^  ^^^  ^^®  8^^*^  ^"^^ 

^^ut"'      cattle  of  the  plaintiff 

an  issue  on  3^  ^s  to    SO  much   of  the   declaration   as   related 

a  right  claimed 

^y  F^cription.  to  the  breaking  and  entering  the  said  dwelling  house 
in  trespass,  '     and  pulling  down  and  expelling  the  plaintiff  and  his 

for  thirty  years 

before  suit,  he  and  all  occupiers  for  the  time  being  had  enjoyed  common  of  right  and  without 
interruption,  in,  upon  and  throughout  a  close  called  P.  ;  and  iasvto  was  joidmI  oa  a  trarerse 
of  this  plea.  The  close  P.  was  3000  acres  in  extent :  an  interruption  by  indosore  of 
10  acres  had  been  acquiesced  in  for  a  year:  and  the  trespass  complained  of  was  commitled 
on  these  10  acres.     Held: 

Thar,  as  defendant  would  have  proved  his  plea  by  proof  of  user  on  the  place  only  where 
the  trespass  was  commiltcd,  the  plaintiff  was  entitled  to  a  verdict. 

A  plea  claiming  an  immemorial  right  of  common  in  occupiers  for  the  time  being  b  bad 
after  verdict. 
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fiunilj  therefh)m :  That,  before  and  at  the  time  when  &c.,   Queen^i  Bench. 

defendant  WiUiams  was  occupier  of  a  certain  messuage,   \_  ^ 

&C.  in  the  said  parish  oiPencarreg;  and  that  he,  whilst  ^^wes 
he  was  such  occupier,  and  all  the  occupiers  for  the  time  Williams. 
being  of  the  said  messuage,  &c.,  for  the  full  period  of 
thirty  years  next  before  the  said  time  when  &c.,  and 
next  before  the  commencement  of  this  suit,  had  respec- 
tively actually  taken  and  enjoyed  as  of  right  without 
iotermption,  and  had  been  used  and  accustomed  to 
take  &a,  for  himself  and  themselves,  occupiers  of  the 
taid  messuage,  &c«,  common  of  pasture  in,  upon  and 
Oiraughout  a  certain  close  situate  in  the  said  parish, 
called  Mynydd  Pencarreg^  for  all  his  and  their  com- 
monable cattle,  levant  and  couchant  in  and  upon  the 
said  messuage,  &c.,  as  to  the  said  messuage,  &c.  apper- 
taining and  belonging :  and  that  the  said  dwelling  house 
in  which  &c  was,  at  the  same  time  when  &c.,  wrongfully 
erected  and  being  in  and  upon  the  said  close,  so  that, 
without  pulling  down  the  same  and  ejecting  the  plaintiff 
and  his  family  therefrom,  defendant  Williams  could  not 
have,  use  or  enjoy  his  said  common  of  pasture  in  so 
ample  and  beneficial  a  manner  as  he  otherwise  might  and 
could  have  done,  of  which  the  plaintiff  had  notice,  and 
was  requested  to  remove  his  said  dwelling  house,  which 
he  refused  to  do ;  wherefore  defendant  Williams  in  his 
own  right,  and  the  other  defendants  as  his  servants  and 
by  his  command,  committed  the  trespass  in  the  intro- 
ductory part  of  the  plea  mentioned.    Verification. 

Then  followed  fifteen  pleas  justifying  the  same  tres- 
pass in  the  same  manner,  severally  alleging  a  similar 
right  of  common  in  each  of  fifteen  other  defendants. 

The  following  pleas,  from  the  19th  to  the  50th  (both 
inclusive),  severally  repeated  the   same  justification  of 
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VohoMXVi.  the]  trespasses  to  the   goods  and  beast-house  respcc- 

loOla 

tively. 

y.  Then  followed  three  sets  of  pleas,  each  of  sixteen 


Williams. 


pleas,  justifying  the  same  trespasses  to  the  dwelling  honse, 
goods  and  beast-house  respectively,  in  assertion  of  a 
right  of  common  in  each  of  the  said  sixteen  defendants, 
which  right  was  prescribed  for  as  an  immemorial  right:^ 
of  common  in  each  of  the  said  defendants  as  the  occu — 
piers  of  a  certain  messuage,  and  in  all  the  occupiers  foi:~ 
the  time  being  of  the  said  messuage.     Verification. 

The  99th  and  100th  pleas  respectively  traversed  thaM 
the  dwelling  house  and  beast-house  were  the  plaintiff's. 

The  plaintiff  joined  issue  upon  the  1st,  2d,  99th  and 
100th  pleas. 

The  replications  to  all  the  pleas  from  the  3d  to  the 
50th  (both  inclusive)  respectively  traversed  that  the  de- 
fendants (in  that  behalf  respectively  named),  as  occupiers 
of  the  said  messuages,  had  enjoyed,  as  of  right,  without 
interruption,  common  of  pasture,  in,  upon  and  throughout 
the  said  close,  for  the  full  period  of  thirty  years  next 
before  the  commencement  of  the  suit,  modo  et  forma. 
Issues  thereon. 

'^  The  replications  to  the  pleas  from  the  61st  to  the  66th 
respectively  (both  inclusive)  alleged  that,  immediately 
before  and  at  the  time  when  &c,  the  plaintiff  and  his 
family  were  actually  in  and  dwelling  in  the  said  dwelling 
house,  as  the  defendants  at  the  time  well  knew:  and 
that  defendants  broke  and  entered  the  dwelling  house  in 
order  to  pull  down  the  dwelling  house,  as  in  the  de- 
claration mentioned;  and  that  by  their  so  pulling  down 
the  dwelling  house  defendants  did  actually  endanger 
the  lives  and  limbs  of  the  plaintiff  and  his  family,  and 
pulled  down  the  dwelling  house  wilfully.     Verification. 
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The  replications  to  the  residue  of  the  pleas  (from  Queen't  Bench, 
the   67th    to   the    98th,    both    inclusive)   respectively        ^^^^' 
traversed   the  alleged  immemorial  right  of  common.       Davies 
Issues  thereon.  Williams. 

The  rejoinders  to  the  replications  from  the  51st  to 
the  66th  (both  inclusive)  traversed  that  the  defendants 
endangered  the  lives  and  limbs  of  the  plaintiff  and  his 
family,  modo  et  forma.     Issues  thereon. 

On   the  trial,   before   WilKams  J.,  at  the   Cardigan 
Spring  Assizes,  1850,  it  appeared  that  the  dwelling  house 
was  an  encroachment  upon  the  common  called  Mynydd 
J^encarreff,  which  is  parcel  of  the  wastes  of  the  Crown 
manor  of  Mabeldieuy  and   had  been   erected   eight  or 
nine  years  before  the  alleged  trespass.     The  common 
contained  about  3000  acres;   and  the  dwelling  house, 
with  a  beast-house  and  surrounding  enclosures,  con- 
tained about   ten.     It   was  admitted   that  the  alleged 
trespass  had  been  committed.    Before  pulling  down  the 
dwelling  house,  the  defendants  had  given  the  plaintiff 
notice  to  remove  it,  and  that,  in  default  of  his  doing  so, 
they  should  pull  it  down ;  and  they  had  also  called  upon 
him  and  all  those  within   to  come  out  of  Hhe   house. 
The  jury  found  that  neither  the  lives  nor  limbs  of  the 
plaintiff  or  his  family   had   been   endangered  by   the 
trespass.     Evidence  having  been  given  in  support  of  the 
alleged  rights  of  common  down  to  the  commencement 
of  the  action  throughout  the  common,  except  as  to  the 
place  where  the  exercise  of  the  right  was  interrupted  by 
the  plaintiff's  dwelling  house  and  premises,  the  learned 
Judge  directed  a  verdict  for  the  defendants  upon  all  the 
issues  arising  out  of  the  pleas  of  justification,  and  for  the 
plaintiff  on  the  residue ;  and  he  reserved  leave  to  the 
plaintiff  to  move  to  cJnter  the  verdict  for  him  upon  the 
same  issues,  except  those  from  the  51st  to  the  66th  with 
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Foiumt  xvi.    respect  to  the  alleged  danger  tx>  the  lives  and  limbs  of 

L—   the  plaintiff  and  his  family. 

Davies 
▼. 
WiLUAMs.         Chiltm,  in  last  Eaiter  term,  obtained  a  rule  nisi 

accordingly  (a)  with  respect  to  the  issues  on  the  user  for 

thirty  years  throughout  the  common:  also  a  rule  nisL 

for  judgment  non  obstante  veredicto  as  to  all  the  pL 

justifying  the  trespass  to  the  dwelling  house,   on  thi 

authority  of  Perry  v.  Fitzhowe  {b)\  and,  as  to  the 

ailing  an  immemorial  right  of  common  in  occufnei 

he  obtiuned  the  same  rule  for  judgment  on  the  genenLZ 

ground  that  such  a  right  was  unknown  to  the  law.     Ik 

last  term  (c), 

Crowder,  Grove  and  Tennant  shewed  cause.    The  da 
fendants  were  entitled  to  the  verdict  on  the  issues  as  < 
the  alleged  right  of  common  by  user  for  thirty  yea 
The  pleas  allege  the  right  without  interruption  **> 
upon  and  throughout^  the  close.    This  is  traversed ;  j 
it  is  said  the  right  was  disproved  by  an  interruptic 
acquiesced  in  for  a  year,  upon  a  small  portion  of 
common.     But  the  right  claimed  is  an  entire  right ;  mJi 
the  interruption  was  only  partial.    If  a  stick  or  a  stc^i 
is  placed  upon  a  common,  it  is  an  interruption  of  C^Xie 
right  as  to  a  few  blades  of  herbage ;  but  would  sucIb-     a 
minute  interruption  negative  the  entire  right  claicKi^^ 
over  the  whole  waste  ?    The  issue  having  been  join^^^d 
on  the  whole  right,  a  verdict  for  the  plaintiff  would  l>e 
evidence  to  negative  the  right  over  any  and  every  p»^ 

(a)  The  rule  to  enter  a  verdict  on  the  issues  upon  the  pleas  Inttify^'f 
the  trespass  to  the  goods  and  beast-house  under  an  immemorial  rig^  ^ 
common  was  refused 

(6)  8  Q.  B,  757. 

(c)  January  1 4th.    Before  Lord  Campbell C.  X,  PdtitMm,  Cokndft»od 
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of  the  common.     Again,  the  interruption  of  such  a  right   Qhmji**  Bench. 


1851. 


is  harmless  unless  made  by  the  owner  of  the  servient 
tenement:  ** intemiption,"  Parke  B.  observes  in  Onley       I>avie8 
V.  Crardiner  (a),  "  means  an  obstruction  by  the  owner  of     ^Jluams. 
the  locus  in  quo ;"  in  this  case  the  ownership  was  in  the 
Crown. 

As  to  the  right  to  pull  down  the  house,  notwithstanding 
its  being  actually  inhabited  at  the  time,  BurKng  v.  Read{b) 
is  an  auth(»i^  for  the  defendants.  There  the  justifica- 
tion was  in  the  right  of  the  freeholder;  here  it  is  in  the 
right  of  the  commoner:  but  there  is  no  sound  dbtinction 
between  the  cases  of  fireeholder  and  commoner  for  this 
purpose ;  and  Perry  v.  Fitzhowe  (c)  is  no  authority  against 
the  defendants ;  for  these  pleas  allege  a  previous  request 
to  the  plaintiff  to  remove  the  building. 

Lastly.  The  pleas  of  immemorial  right  of  common  are 
good  after  verdict  [Pattesan  J.  As  to  the  pleas  with 
respect  to  the  house,  the  verdict  will  not  help ;  for  there 
is  no  issue  on  the  right]  The  pleas  are  merely  informal. 
In  point  of  fact  an  immemorial  right  of  common  is  always 
enjoyed  by  occupiers  and  by  them  only;  and  such  a 
right  is  always  proved  by  the  very  matter  alleged.  [Pat- 
tesan J.  A  grant  to  successive  occupiers  would  pass 
nothing  except  to  the  first]  In  Clark  v.  King  (d)  a 
plea  of  prescription  for  common  in  a  que  estate  was 
held  good  after  verdict,  though  it  did  not  allege  an 
immemorial  user. 

ChUion,  Macaulay,  Davison  and  Benson^  contra.  The 
plaintiff  is  entitled  to  the  verdict  on  the  issues  as  to  the 
alleged  right  of  common  for  thirty  years.    He  was  boimd 

(a)  4  Af.  ^  ir.  496,  497.  (6)  \\  Q.  B.  904. 

(c)  8  Q.  B.  767.  (rf)  3  T,  R,  147. 
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to  traverse  the  whole  prescription ;  and  the  defendants 
were  bound  to  prove  the  whole ;  Morewood  v.  Wood  (a), 
Peter  v.  Daniel  {b).     That  was  disproved ;  an  interrup* 
tion  was  shewn  in  the  very  place  where  the  trespass  waa* 
committed :   that  was  the  material  place  ;   Welcome  v.. 

Upton  {c),    Bassett  v.    Mitchell  {d),    Tapley   v.    Wain 

Wright  (e),  Smith  v.  Rayston  (ff).     The  plaintiff  is  al 
entitled  to  succeed  if  the  right  be  held  divisible  as  i 
Giles  V.  Groves  (A).     If  the  allegation  of  right  is  en 
the  defendants  were  bound  to  prove  a  right  over  tb 
whole  common;  if  it  is  a  divisible  allegation,  it  is  to*] 
confined  to  the  spot  in  which  the  trespass  was  coi 
mitted:  and  to  that  extent  it  was  negatived ;  Rici 
V.  Peake  (i). 

As  to  the  second  point,  Perry  v,  Fitzhowe  (A)  is 
elusive :  notice  and  request  cannot  make  the  act  legal... 

Lastly,  the  plea  of  an  immemorial  right  of  common 
occupiers  is  clearly  bad :  a  seisin  in  fee  must  be  all 
with  a  prescription  in  a  que  estate ;  Mellor  v.  Spc:^ 
man  (J), 

Cur.  adv.  vubt^ 


— e 


m 


WiGUTMAN  J.,  in  this  vacation  {February  22d),     <rMe^ 
livercd  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  against  the  dcfendAnliG^ 
nineteen  in  number,  for  breaking  and  entering  and  puU* 
ing  down  and  demolishing  the  dwelling  house  of  the 
plaintiif,  which  was  stated  in  the  declaraUon  to  be  then 


'-^  4  T.  R,  157. 


(fr)  5  Com.  B.  d68. 
(d)  2B.^Ad.  99. 
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actuallj  inhabited  by  the  plaintiff  and  his  family,  and   Queen's  Bench. 

I  Off  I 

thereby  endangering  the  lives  of  the  plaintiff  and  his  * 

&inily,  and  for  seizing,  carrying  away  and  easting  about  I>avif8 
divers  goods  and  chattels  of  the  plaintiff,  then  being  Williams. 
in  the  dwelling  house,  and  for  breaking  and  entering  a 
building  of  the  plaintiff  called  a  beast-house,  and  driving 
out  of  it  and  converting  certain  cattle  of  the  plaintiff. 
The  defendants  pleaded  Not  guilty,  and  Not  possessed, 
and  ninety  six  special  pleas  of  justification,  under  rights 
of  common  of  pasture  over  a  close  called  Mynydd  Pen- 
carregy  alleging  in  substance  that  the  dwelling  house, 
goods  and  beast-house  were  wrongfully  standing  upon 
the  close,  so  that  without  removing  them  they  could  not 
enjoy  the  right  of  common  so  amply  as  they  were  enti- 
tled :  wherefore  they  committed  the  supposed  trespasses. 
The  trespasses  to  the  dwelling  house,  to  the  goods,  and 
to  the  beast-house,  were  justified  separately;  so  that 
there  were  three  sets  of  pleas,  thirty  two  to  each  of  the 
different  trespasses.  These  sets  of  pleas  were  each 
divided  into  two  equal  classes,  sixteen  in  each  class,  the 
one  alleging  the  right  of  common  to  have  been  exercised 
by  the  occupiers  of  the  premises  in  respect  of  which  it 
ivas  claimed,  as  of  right,  in,  upon  and  throughout  the 
said  close,  without  interruption,  for  thirty  years,  and  the 
other  alleging  the  right  to  be  in  the  occupiers  of  the 
premises  in  respect  of  which  it  was  claimed,  from  time 
immemorial.  The  right  in  both  instances  was  claimed 
in  respect  of  sixteen  distinct  tenements ;  which  accounts 
For  the  number  of  the  pleas.  The  pleas  justifying  the 
breaking  and  pulling  down  the  dwelling  house  alleged  a 
previous  notice  to  the  plaintiff,  and  a  request  to  remove 
die  building  as  impeding  the  exercise  of  the  right  of 
common. 
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Williams. 


To  the  pleas  in  justification  of  the  trespasses  to  the 
dwelling  house  under  the  claim  of  right  of  common 
exercised  for  thirty  years  without  interruption  the  plain- 
tiff replied,  that  it  had  not  been  so  exercised  without 
interruption,  concluding  to  the  country ;  and  to  those  in 
justification  of  the  same  trespasses  under  a  prescripti?e 
right  of  common  in  the  occupiers  the  plaintiff  replied 
that  he  and  his  family  were  in  the  dwelling  house  just 
before  and  at  the  time  of  the  trespasses,  as  the  defendants 
well  knew,  and  that  they  could  not  pull  down  the  house 
without  endangering,  and  that  they  did  actually  endan- 
ger, the  lives  and  limbs  of  the  plaintiff  and  his  family, 
and  concluding  with  a  verification.  To  the  several 
other  pleas  in  justification  of  the  trespasses  to  the 
goods  and  to  the  beast-house,  under  a  claim  of  rif^t 
of  common  exercised  for  thirty  years  without  inter- 
ruption, .the  plaintiff  replied,  that  it  had  not  been  so 
exercised  without  interruption,  and  concluding  to  the 
country:  and  to  those  in  justification  of  the  same 
trespasses  under  a  prescriptive  right  of  common  in  the 
occupiers  the  plaintiff  replied  denying  the  right  daimed, 
also  concluding  to  the  country. 

To  the  replication  to  the  pleas  justifying  the  tre»- 
passes  to  the  dwelling  house  under  a  prescriptive  right 
of  common,  the  defendants  rejoined  that  they  did  not 
actually  endanger  the  lives  or  Umbs  of  the  plaintiff 
or  his  fiimily,  and  concluded  to  the  countxy.  These 
pleas  were  fix)m  the  fifty-first  to  the  sixty-sixth. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  plain- 
tiff upon  the  Ist  and  2d  issues  and  the  two  last,  and  for 
the  defendants  upon  all  the  others;  but  the  learned 
Judge  reserved  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  upon  any  of  those  issues  except  that 
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upon  the  rejoinder  that  the  defendants  did  not  actually  Qnem'*  St»*n. 

I  Of  I 

endanger  the  lives  or   limbs  of  the  plaintiff  or  his 


fiunily,  which  the  jury  found  expressly  in  favour  of  the       I>avim 
defendants.  William*. 

The  pldntiff  upon  the  motion  made  three  points. 
First,  that  the  pleas  of  right  of  common  were  no  answer 
to  the  trespass  in  pulling  down  the  house  whilst  the 
plaintiff  and  his  family  were  in  it,  and  that  he  was 
entitled  in  respect  of  those  trespasses  to  judgment  non 
obstante  veredicto.  Secondly,  that  the  evidence  shewed 
such  an  interruption  of  the^exercise  of  the  right,  as  woidd 
entitle  him  to  the  verdict  on  those  pleas  which  set  up 
an  uninterrupted  user  for  thirty  years.  Thirdly,  that  he 
was  entitled  to  judgment  non  obstante  veredicto  on  those 
pleas  which  were  founded  upon  a  prescriptive  claim  of 
right  in  occupiers  only. 

The  plmntiff,  in  support  of  his  first  point,  relied 
entirely  upon  the  case  of  Perry  v.  Fitzhawe(a).  The 
general  right  of  a  commoner  to  abate  any  building  or 
erection  upon  the  place  over  which  he  has  the  right  of 
common  was  not  questioned,  either  in  this  case  or  in 
that  of  Perry  v.  Fitzhowe{a)\  but  in  that  case  it  was 
held,  and  for  the  first  time,  that,  where  a  declaration  in 
trespass  alleged  that  the  defendants  pulled  down  a  dwell- 
ing house  in  which  the  plaintiff  and  his  family  actually 
were  present  and  inhabiting,  a  plea  justifying  as  a  com* 
moner  entitled  to  abate  a  building  wrongfully  erected 
upon  the  common,  and  which  did  not  allege  any  pre- 
vious notice  or  request  to  remove,  could  not  be  sustained. 
There  is  obviously  a  wide  distinction  between  the  case 
of  parties  suddenly  coming  to  the  dwelling  house  alleged 

(a)  8  Q.  B,  767. 
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to  be  a  nuisance,  and  in  which  the  occupier  and  his 
family  are  actually  dwelling  and  in  the  house,  and 
without  notice  or  demand  forcibly  pulling  it  down,  and 
a  case  in  which  the  occupier  of  the  house  has  had  pre- 
vious notice  and  been  requested  to  remove  the  building* 
but  has  persisted  in  remaining  in  the  house  with  his 
family  in  defiance  of  the  notice  and  request.  In  the 
case  of  Perry  v.  Fitzhowe  {a)  Lord  Denman  C.  J.  asks 
the  counsel  for  the  defendant  whether  he  can  maintain 
pleas  which  justify  pulling  down  a  house  in  which  the 
plaintiff  and  his  family  are  actually  living,  without  alleging 
a  previous  notice  to  them  to  go  out.  It  was  unnecessary 
in  that  case  to  give  any  opinion  as  to  the  effect  of  such 
an  allegation,  as  the  plea  did  not  contain  it :  but  in  the 
present  case  there  is  an  express  allegation  both  of  notice 
and  request,  which  we  think  distinguishes  this  case  from 
that  of  Perry  v.  Fitzhowe  (a),  which  was  decided  wholly 
upon  a  question  as  to  the  validity  of  pleas  which  omitted 
those  most  important  allegations.  As,  then,  this  case 
is  distinguishable  from  Perry  v.  Fitzhowe  (a),  there 
is  nothing  to  take  this  case  out  of  the  general  rule, 
that  a  commoner  may  pull  down  a  building  wrongfully 
erected  upon  the  common,  and  which  prevents  his 
exercising  his  right  as  fully  as  he  might  otherwise, 
provided  he  does  no  unnecessary  damage  (and  there  is 
in  this  case  no  new  assignment  of  excess) :  and  we  arc 
therefore  of  opinion  that  there  is  no  sufficient  ground  to 
support  the  first  point  made  for  the  plaintiff. 

The  plaintiff,  in  support  of  his  second  point,  relied 
upon  the  fact  that  the  house  which  was  pulled  down 
had  existed  for  more  than  a  year  before  the  trespass 
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complained  o^  and  was  an  interruption  of  the  exercise   QueenU  Bench. 
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of  the  right ;  and  that,  as  the  house  had  been  suffered  to 

remain  and  no  action  had  been  brought  till  more  than  a       i>a^ik8 

year  had  elapsed,  the  interruption  had  been  acquiesced     Williams. 

in  for  that  time,  and  that  the  allegation  in  the  pleas, 

that  the  right  of  common  had  been  exercised  for  thirty 

years  without  interruption   ^^in,  upon  and  throughout^ 

the  said  close,  was  disproved.     It  was  contended  for  the 

defendants  that,  the  right  being  claimed  over  the  whole 

dose  and  the  exercise  of  it  being  stated  to  have  been  ^'  in, 

upon  and  throughout"  the  close,  and  issue  being  taken 

in  the  terms  of  the  plea,  a  building  and  enclosure  by 

encroachment  on  a  very  minute  portion  of  the  close 

would  not  be  an  interruption  of  the  exercise  of  the  right 

fay  the  defendants,  which  was  stated  to  be  over  the  whole 

doee.     We  are  however  of  opinion  that,  though  such  an 

interruption   would  not  destroy  the  right  acquired  by 

thirty  years'  user  in  other  parts  of  the  common,  it  does 

operate  to  prevent  the  acquiring  a  right  in  that  place  in 

which   the   trespass  was   committed.     The   defendants 

would  have  maintained  their  plea  if  they  had   proved 

their  right  of  common  in  the  place  where  the  trespass 

was  committed ;  and  the  interruption  would  shew,  for  the 

plaintiff,  that,  whatever  rights  the  defendants  may  have 

acquired  elsewhere  by  thirty  years  user,  they  acquired 

none  in  the  place  where  the  trespass  was  committed. 

The  case  of  Welcome  v.  Upton  {a)  is  a  decisive  authority 

upon  this  point  That  was  an  action  of  trespass  for  seizing 

and  impounding  cattle.     The  defendant  justified  under 

a  right,  exercised  for  thirty  years  without  interruption,  of 

the  sole  pasture  for  his  cattle  of  217  acres  of  land  parcel 

(«)  6  M.  k'  f^'  536. 
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yoiume  XV L    of  a  larger  field.     Upon  issue  taken  upon  the  exercise  of 

\ the  right  as  alleged,  the  plaintiff  proved  his  right,  and 

Davies  ^^  exercise  of  it  for  thirty  years :  but  it  appeared  that 
Williams,  encroachments  to  the  extent  of  thirty  acres  had  been 
made  out  of  the  217  acres,  and  had  existed  for  more 
than  a  year,  but  that  none  had  been  made  upon  the 
place  where  the  cattle  were  taken :  and  it  was  decided 
that  the  defendant  was  only  bound  to  prove  that  right 
and  the  exercise  of  it,  without  interruption,  over  that 
part  where  the  cattle  were  taken,  and  the  supposed 
trespass  was  committed :  and  that  an  interruption  of  the 
exercise  of  his  right  in  other  parts  of  the  217  acres  by 
encroachments  would  only  destroy  his  right  over  the 
parts  encroached  upon.  In  the  present  case,  therefore, 
the  encroachment  by  the  building  and  enclosure  would 
not  disprove  the  entire  all^ation,  in  the  defendant's 
plea,  that  he  exercised  a  right  of  common  over  the  close 
called  Pencarreg  for  thirty  years  without  interruption, 
but  only  so  much  of  it  as  related  to  the  place  in  question, 
the  plea  alleging  that  the  user  had  been  throughout  the 
close,  and  the  interruption  disproving  that  part  of  the 
allegation  in  the  pica  so  far  as  it  related  to  the  place  in 
question,  which,  as  between  these  parties,  was  the  only 
place  that  was  material.  A  right  claimed  by  user  can 
only  be  co-extensive  with  the  user :  and  the  issue  is  not 
upon  the  right  but  upon  the  user ;  which  distinguishes 
this  fh)m  the  case  of  Maretooad  v.  Wood  (a)  and  several 
other  cases  cited  upon  the  argument,  where  rights  have 
been  claimed  by  prescription,  which  is  said  in  its  nature 
to  be  entire.  The  plaintiff  therefore  is,  we  think, 
entitled  to  have  the  verdict  entered  for  him  upon  the 

(a)  4  T.  R.  167. 
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issues  taken  upon  the  pleas  stating  the  exercise  of  a   Queen*M  Bench. 

right  of  commoD  over  Pencarreg  for  thirty  years  without  ' 

interruption.  Davies 

The  plaintiff's  third  point  was,  that  the  pleas  in  which     Williams. 
the  defendants  justified  under  a  right  of  common  from 
time  immemorial  in  the  occupier  and  occupiers  for  the 
time  being  were   bad  in  substance,  and   that  he   was 
entitled  to  judgment  non  obstante  veredicto.     There 
is  no  doubt  that  a  claim   to  a  right   of  common   by 
prescription  in  occupiers  cannot  be  sustained,  and  that 
a   plea  justifying  under  such   a  claim  would  be   bad 
on   general  demurrer.     This  is  clearly  laid  down   in 
JSosMns  V.  Bobins(a)  and  Mellor  v.  Spateman  (b),  and 
the  notes  to  those  cases.     The  question  is,  whether  a 
Terdict  will  cure  such  a  defect  in  the  pleading :  and  we 
are  of  opinion  that  it  will  not.     A  verdict  will  cure  a 
defective  statement  of  title,  but  not  a  defective  title ;  and 
in  the  present  case  the  defendants  set  up  a  title  unknown 
to  the  law,  and  which  is  in  itself  defective.     There  is 
nothing  to  raise  the  presumption  that  such  proof  must 
have  been  given  at  the  trial  as  would  supply  the  defect. 
We  therefore  think  that  the  plaintiff  is  entitled  to  judg- 
ment non  obstante  veredicto  upon  those  pleas. 

The  rule,  therefore,  will  be  absolute,  to  enter  a  verdict 
for  the  plaintiff  on  all  the  issues  upon  the  special  pleas 
justifying  under  a  thirty  years'  user  without  interruption, 
and  for  judgment  for  the  plaintiff  non  obstante  veredicto 
upon  all  the  pleas  which  prescribe  for  rights  of  common 
in  occupiers. 

Rule  absolute  accordingly  (c), 

(a)  *i  Saund.  324.  326.  (ft)  1  Sound.  343.  346. 

(c)  Reported  by  H.  Davison,  Esq. 

2  o  2 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Saturday,        Abraham  Wildey  Robabts  and  others  agai 

February  Ist  ^ 

Robert  Tucker  (suing  as  Secretary  to,  an* 
on  behalf  of,  the  Pelican  Life  Iksurakc: 
Company). 

An  Insurtnoe      A  SSUMPSIT.     The  first  count  of  the  declaration 

Company  were   jLjL 

in  the  practice  Stated:    That   the  defendants  below,  plain  tifis  in 

of  paying 
losses  due  to 

country  customers  by  accepting  drafts  on  the  Company  in  Lomlom,  drawn  by  their  ooontiy 
agent  to  the  order  of  the  customer.  The  drafb  were  not  drawn  tUl  tM  Companjr  k 
Loudom  gave  the  agent  leave  to  draw  :  nor  accepted  till  they  bore  the  indoraemeot  or  ths 
payees,  and  were  found,  on  examination,  to  correspond  with  the  leave  to  draw.  Whea 
accepted,  they  were  made  payable  at  the  bank  of  R,,  tho  Lomdom  banker  of  tlie  CompaBy. 
B.  was  not  informed  of  this  practice. 

A  loss  of  5000/.  became  due  to  /.  at  Manchester.  The  agent  of  tlie  Company  at 
Maneheeter,  in  pursuance  of  their  leave,  drew  on  the  Company  a  draft  for  500011  payable 
to  the  order  of  /.,  and  delivered  it  to  /.*s  solicitor.  This  draft,  purporting  to  be  indorsed 
by  /.  to  the  order  of  /.  &  L.  (Loudon  Bankers),  was  by  J.  &  L,  presented  for  payment  to 
the  Company,  and  accepted,  payable  at  R.*%  bank.  On  maturity,  it  was  there  paid  to 
/.  8t  L,  This  payment  was  debited  to  the  Company  in  the  pass  book  delivered  to  them. 
They  credited  R.  with  the  payment.  No  objection  was  made  till,  six  months  afterwards, 
it  was  discovered  that  the  mdorsement  purporting  to  be  that  of  /.  was  a  forgery  by  the 
solicitor ;  and  the  C/ompany  were  compellea  to  pay  /. 
The  Company  brought  assumpsit  against  R^ 

1  St  count :  that  defendant  as  banker  (among  other  things)  pronused  plaintiib,  whil«  be  should 
have  funds  of  the  plaintiffs,  to  pay,  to  tKe  lawful  hotdere  thereof,  all  sudi  bilb  of  czdiange  as 
should  be  accepted  by  plaintifis  payable  at  defendant's,  and  iiof  to  pay  any  such  billi  to  mny 
permm  not  the  lawful  holder  thereof;  and  to  debit  plaintiflb  in  account  only  with  nrcA  Mb,  so 
accepted,  at  should  be  paid  to  the  lawful  holdert  thereof.     Breaches  of  thaw  promimt 
were  alleged.     2d  count,  for  money  lent. 
Pleas  (amongst  others)  :  Non  assumpsit;  and,  to  the  second  count,  Faymcot  and  set-off. 
At  the  trial,  the  above  fticts  being  admitted,  the  Judge  dbected  the  jury  to  find  a  verdiet 
for  the  plaintiff,  with  nominal  damages  on  the  first  count,  and  5000t  on  the  teoond.     On 
bill  of  exceptions  to  the  ruling. 
Held,  by  the  Court  of  Exchequer  Chamber,  on  error : 

That  the  acceptance  of  a  bill  of  exchange  payable  at  a  banker's  ii  tantamoimt  to  an  order 
to  the  banker  to  pa^  the  bill  to  anv  person  who  according  to  the  Uw  merefaant  can  ghe  a 
valid  discharge  for  it,  and  not  merely  to  the  lawful  holder ;  and  that  the  bank«r  may  debit 
his  customer  with  such  parent.     And 

That  the  first  count  misstated  the  undertaking  of  bankers,  and  was  not  proved,  and  that 
the  Judge's  direction  was  so  far  wrong.    But 
Held,  that  a  banker  cannot  debit  his  customer  with  the  payment  made  to  one  who  daiois. 
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«iTor,  before  and  at  the  time  of  the  promise  next  after  Quetn^s  BmcH. 
mentioned,   were   bankers,   and  carried   on   the   trade  ' 

and  business  of  bankers;  and  thereupon,  to  wit  on  1st      Rob^art* 
mTamuary  1830,  in  consideration  that  the  said  Company      Tuckbr. 
at  the  request  of  defendants  would  retain  and  employ  throuf h  a 
defendants  as  the  bankers  of  the  Company,  and  would  ^ef J^'jf^^ 
lend,  pay  and  advance  to  defendants  divers  moneys  of  ^^^^Jifj^lrge 
the  Company,  defendants  undertook  and  promised  the  ^'^y^^^J^"^  ^ 
Company  to  act  as  and  be  the  bankers  of  the  Company,  circumstance* 

amounting  to 

and,  to  the  extent  of  such  moneys  as  should  be  so  lent,  a  direction 

paid  and  advanced  to  defendants  as  aforesaid  by  the  tomertothe 

Company,  to  pay,  to  the  lawful  holders  thereof,  all  such  thebiU  wkE. 

bills  of  exchange  as  should  be  accepted  by  the  Company,  Jothego^ine- 

or  by  the  trustees,  or  any  two  of  them,  of  the  said  ^^^f*^*/"; 

Company,   as  such   trustees,   payable   at   the   banking  ^^^^^^^^ 

liouae  and  place  of  business  of  defendants,  and  all  such  sionofits 

genuineness, 
cheques  and  drafts  as  should  be  drawn  by  the  Company  inducing  the 

on  defendants,  and  not  to  pay  any  such  bill  of  exchange,  his  position, 

cheque  or  draft  as  aforesaid  to  any  person  or  persons  dudethe^" 

not  the  lawful  holder  or  holders  thereof  and  entiUed  and  ^^'iuo" 

able  to  receive  payment  of  and  give  a  discharge  for  the  t^'^  * 

same  respectively ;  and  also  to  keep  and  render  just  and  ^•©u  '^^ 

fiiithfiil  accounts  to  and  with  the  Company,  and  to  debit  no  evidence 

1^  ..  togotothc 

and  charge  the  Company  only  with  such  bills  of  ex-  jury  of  such  a 
change,  drafts  and  cheques  so  accepted  by  the  Company  of  such  an 
or  the  trustees  thereof,  or  any  two  &c.,  payable  at  the  Andconse- 
said  banking  house  and  place  of  business  of  defendants  3ie  Juclge's 
as  aforesaid,  and  so  drawn  on  them,  the  defendants,  by  ^j^nJlffl^'fa 
the   Company  as  aforesaid  respectively,  as  should  be  vouronthc 

*      "  M.  y  second  count 

paid  by  the  defendants  to  the  lawful  holder  or  holders  was  nght. 
thereof  respectively.      Averment,  that  the   Company, 
confiding  &c,  did  afterwards,  to  wit  on  &c.,  and  from 
thence  continually  until  the  commencement  of  this  suit, 
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retain  and  employ  defendants  as  the  bankers  of  them 
the  Company,  and  did  then,  and  on  divers  days  and 
times  between  that  day  and  Ist  January  1847,  lend, 
pay  and  advance  to  defendants  divers  moneys  of  them 
the  Company,  to  wit  to  the  amount  of  100,000i:  Yet 
defendants,  not  regarding  &c.,  afterwards,  to  wit  on  16th 
January  1840,  then  having  moneys  so  lent,  paid  and 
advanced  by  the  Company  as  aforesaid  sufficient  in  that 
behalf,  to  wit  to  the  amount  of  20,000t,  wrongfully  and 
unjustly  paid  to  certain  persons,  to  wit  Messrs.  Janes, 
Loyd  and  Co.,  then  not  being  the  lawful  holders  thereof 
and  entitled  and  able  to  receive  payment  thereof  and 
give  a  discharge  for  the  same,  a  certain  bill  of  exchange 
theretofore  accepted  by  two  of  the  trustees  of  the  said 
Company  as  such  trustees  payable  at  the  banking  house 
and  place  of  business  of  the  defendants ;  to  wit  a  bill  of 
exchange  for  5000/.,  dated  20th  December  1839,  drawn 
by  one  William  James  Tate  on  and  addressed  to  the 
trustees  of  the  said  Company  by  the  description  of 
The  Trustees  of  the  Pelican  Life  Office,  London,  payable 
seven  days  after  sight  to  Elizabeth  Isherwood  widow, 
Miriam  IsJierwood  spinster,  &c,  (other  payees  were 
named),  or  order,  and  (to  wit  on  6th  January  1840) 
accepted  for  the  said  trustees  by  John  Petty  Muspratt 
and  William  Stanley  Clarke,  two  of  the  said  trustees  of 
the  said  Company,  as  such  trustees,  payable  at  the  said 
banking  house  and  place  of  business  of  the  defendants, 
and  whereof  the  said  E.  Isherwood  &c.  (the  payees  before 
named)  were  then  the  lawful  holders.  And  that  de- 
fendants further  disregarded  their  said  promise  &c.  in 
this,  to  wit,  that  defendants  did  not  keep  and  render 
just  and  faithful  accounts  to  and  with  the  Company,  in 
this,  to  wit,  that  defendants,  to  wit   on  31st  January 
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iduefinom  defendants  to  the  Company,  on  the  balance 
of  all  sams  so  lent  &c  by  the  Company  to  the  defend-  Robabts 
ants  as  aforesaid,  and  of  all  sums  for  bills  of  exchange.  Tucker. 
cheques  and  drafts  as  aforesaid  paid  by  defendants  for 
the  said  Company,  a  small  sum  of  money,  to  wit 
ll,790iL  16s.  5(L  only,  whereas  a  much  laiger  sum  was 
such  balance,  to  wit  16,79021,  and  was  then  due  as  such 
balance  fix)m  the  defendants  to  the  Company.  Further 
averment,  that  defendants,  further  disregarding  &c.,  did 
not  nor  would  debit  and  charge  the  Company  only  with 
such  bills  of  exchange,  drafts  and  cheques  respectively 
so  accepted  by  the  Company  and  by  the  said  trustees 
and  any  two  of  them  as  such  trustees  as  aforesaid,  pay- 
able at  the  said  banking  house  &c.  of  defendants,  and 
80  drawn  on  defendants  by  the  Company  respectively  as 
aforesaid,  as  defendants  had  paid  to  the  lawful  holders 
thereof  respectively ;  but,  on  the  contrary,  defendants,  to 
wit  on  6th  January  1840,  did  debit  and  charge  the 
Company  with  a  certain  bill  of  exchange  and  its  amount 
accepted  by  two  of  the  trustees  of  the  said  Company  as 
such  trustees,  to  wit  J.  P.  Muspratt  and  fV.  S.  Clarkey 
payable  at  the  banking  house  and  place  of  business  of 
the  defendants,  which  defendants  had  not  paid  to  the 
lawful  holders  thereof,  to  wit  the  bill  of  exchange  and 
sum  of  5000/L  aforesaid. 

The  second  count  was  for  money  lent,  money  received 
by  defendants  to  the  use  of  the  Company,  and  on  an 
account  stated. 

The  defendants  pleaded,  among  other  pleas,  which  it 
is  not  necessary  to  specify,  the  following. 

Plea  I.  Non  Assumpsit. 

Plea  4.  To  the  first  breach  in  the  said  count:  That 
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'^^  f^^'    ^®^"'  ^^^^^>  J^d  &  Co.  were  entitled  and  able  to 

receive  payment  and  give  a  discharge  for  the  bill  of 

T.  exchange  in  the  said  breach  mentioned:  concloflion  to 

the  country.     Issue  thereon. 

5.  To  the  same  breach :  That  defendants  piud  to  the 
said  Messrs.  Jones^  Loyd  &  Co.  the  amount  of  the  bill 
of  exchange  in  that  breach  mentioned  by  the  authority 
of  the  said  Company:  verification.  Replication:  De 
injurift.     Issue  thereon. 

To  the  second  count:  Payment,  and  set  off:  which 
were  traversed.     Issues  thereon. 

On  the  trial  (a),  before  Erk  J.,  at  the  London  Kttings 
after  Michaelmas  Term  1849,  a  bill  of  Mceptiona  was 
tendered  by  the  plaintifiis  in  error  (defendants  below)  to 
the  ruling  of  the  learned  Judge.  A  verdict  was  found 
for  the  plaintiff  below,  with  nominal  damages  on  the 
first  count,  and  5000/.  on  the  second. 

Judgment  having  been  entered  for  the  plaintiff  below, 
defendant  in  error,  in  the  Queen's  Bench,  error  was 
brought  in  the  Exchequer  Chamber.   Joinder  in  error. 


(a)  This  was  the  second  trial  of  the  cause.  On  the  ilnt  trial,  be- 
fore Lord  Dennum,  C.  J.,  at  the  London  sitting!  after  HUary  Term 
1848,  the  same  evidence  was  given  as  was  afterwards  pfodaced  at  the 
second  trial.  The  jury  found  a  verdict  for  the  defendantt.  A  mle  nin 
for  a  new  trial  was  obtained  on  the  ground  of  misdirection ;  which  was 
argued  in  Hilary  Term,  1849  ( 1 1th  /omiary),  before  Lord  Dmrnmn  C  J., 
Putteton,  Cckridge  and  Wightman  Js.  Sir  John  JerviSf  Attorney  General. 
Shee  Serjt  and  Bantow  for  the  defendants ;  3ietrtin  and  Bramw9H  for 
the  plaintiff.  The  Court  took  time  to  consider.  The  nature  of  the  judg- 
ment renders  it  unnecessary  to  report  the  arguments.  Lord  Z^emMoi  C  J., 
in  the  same  term  (January  29th),  delivered  judgment  as  foUowa. 

We  have  considered  this  case  very  fully :  and  we  are  of  opinion  that  there 
was  not  evidence  that  I  could  properly  lay  before  the  jury  of  any  circum- 
stance to  exempt  the  bankers  from  the  ordinary  liability  to  the  dnty  of 
enquiring  whether,  in  fact,  the  right  persons  had  indorsed  the  bill 

Bole  absolota 
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The  bill  of  exceptions  set  forth  the  whole  evidence   Q«eeii*«  Bench. 

given  at  the  trial ;  which  consisted  exclusively  of  admis-  '  _ 

fflons,  seventy  six  in  number.   By  the  first  six  admissions      Robabts 

it  appeared  that  the  defendants  below  were  bankers  to       Tuckeb. 

the  Company,  and  that  they  had  money  in  their  hands 

belonging  to  the  Company,  against  which  they  claimed 

to  set  the  payment  of  a  bill  of  exchange  which  was  in 

the  following  form ; 

o*        Manchester  Dec.  20.  1839. 
O 
^£5000  .  @>.  0^  At  seve^  days'  sight  pay  to  Mrs. 

Elizabeth  Iskmooo^  Wi&WySfiriam  Isherwood  Spinster, 

Anne  Magda^ne  J^hengHxi  Spinster,  also  Anna  Maria 

Lherwood  no§ir  tK^  wire!  of  '^a5.  Bellairs,  or  order,  the 

executrixes  ^  the^te  ^n  ^A^ru^ooe^Esq.,  five  thousand 

pounds  in  fo^  for^oss  ^der^olicy  No.  11012. 

^  To  the  lirus^  dfihe  ^  fF.  J.  Tate."" 

PeKt^  Li&  Office." 

That  the  following  indorsements  were  on  it : 

"  Elizabeth  Isherwood,  Miriam  Isherwood,  Anne  Mag-- 
dalene  Ishertoood,  Anna  Maria  Bellairs,  J.  K.  Winter- 
bottom.  Pay  Messrs.  Jones  Loyd  &  Co.  or  order:  per 
pro.  Bank  of  Stockport.     John  Jackson  Manager. 

R'*.  Jones  Loyd  &  Co." 
and  that  the  first  four  signatures  were  forged  by  John 
Kenyan  ffinterbottom. 

The  bill  of  exceptions  then  set  out  other  admissions, 
in  substance  as  follows. 

7.  That,  in  the  case  of  a  party,  whose  life  was  assured 
with  the  said  Pelican  Company,  dying  in  the  country,  it 
was  the  usual  and  long  established  practice  of  the  Com- 
pany to  pay  the  money  assured  or  payable  under  the 
policy  by  a  bill  of  exchange  drawn  by  the  local  agent  of 
the  said  Company  on  the  said  Company  (or  on  the 
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VotufMXVL    trustees  or  directors  thereof),  payable  to  the  persons 

L entitled  to  the   money  or  their  order,  pursuant  to  a 

OBART8  a  l^ave  to  draw"  sent  to  the  agent  for  that  purpose,  and 
TucKBB.  which  was  the  only  authority  of  the  agent  to  draw  such 
bill';  and  that  it  was  the  practice  of  the  Company,  when 
such  bill  was  presented  to  the  directors  for  acceptance,  and 
before  the  same  was  accepted,  that  a  clerk  of  the  Com- 
pany should  compare  the  bill  with  the  cheque  kept  by 
the  said  Company  of  the  <*  leave  to  draw,"  and  should 
ascertain  that  the  payees  or  payee  named  therein  were 
or  was  the  persons  or  person  entitled  to  receive  the  sum 
mentioned  in  the  bill,  and  that  the  said  bill  was  other- 
wise duly  and  regularly  drawn  in  conformity  with  the 
**  leave  to  draw,"  and  that  the  bill  appeared  to  bear  the 
signatures  of  the  payees  indorsed  thereon.  And  (8) 
That,  according  to  the  practice  of  the  Company,  no  bill 
of  exchange  was  accepted  by  them  or  on  their  behalf 
unless  the  names  or  name  of  the  payees  or  payee 
appeared  to  be  previously  indorsed  thereon. 

9.  That  the  aforesaid  practice  of  the  said  Company 
was  not  communicated  by  them  or  by  their  authority 
to  Messrs.  RobartSy  Curtis  &  Co.;  and  that  they,  in 
dealing  with  the  bills  accepted  by  the  said  Company, 
examined  and  dealt  with  such  bills  in  the  same  manner 
in  all  respects  as  they  examined  and  dealt  with  the  biUs 
of  their  other  customers. 

10.  That  it  was  also  the  established  rule  and  usage  of 
the  Company  that  in  no  case,  either  in  town  or  countiy, 
should  a  loss  be  paid  upon  a  policy  granted  by  them 
without  the  policy  being  at  the  same  time  delivered  to 
the  Company  or  their  local  agent 

1 1.  That  the  said  bill  of  exchange  was  drawn  by  the 
local  agent  of  the  Pelican  Company,  and  accepted  by 
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the  said  Company  in  conformity  with  their   aforesaid   Queen'a  Bench. 
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practice ;  and  that  Messrs.  Rabarts,  Curtis  &  Co.  exam- 
ined and  dealt  with  the  said  bill  in  the  same  manner  In       Robarts 

▼. 

all  respects  as  they  would  have  done  if  it  had  been  the       Tucker. 
acceptance  of  any  other  customer. 

12.  That  the  said  bill  of  exchange  was  drawn  by  Mr. 
WUUam  James  Tate,  the  agent  of  the  Pelican  Company 
at  Manchester^  for  payment  of  a  loss  upon  a  policy  of 
insurance  dated  19th  April  1814,  effected  by  John  Isher- 
tooody  formerly  of  Marple  Hall  in  the  county  of  Chester^ 
Esquire,  on  his  own  life  for  5000/.  13.  That  the  said 
John  Isherwood  died  on  23d  May  1839. 

14.  That  the  said  John  Kenyon  Winterbottom  was,  at 
the  death  of  the  said  J.  Isherwood,  and  for  many  years  had 
been,  a  solicitor  and  attorney  of  high  reputation  residing 
at  or  near  Stockport  in  the  county  of  Chester  aforesaid ; 
and  that  he  was  at  the  death  of  the  said  J,  i.,  and  for 
many  years  had  been,  his  country  solicitor.  15.  That 
the  said  Elizabeth  Isherwood^  Miriam  Isherwood^  Anne 
Magdalene  Isherwood  and  Anna  Maria  Bellairs  were 
the  executrixes  of  John  Isherwood,  and  proved  his  will 
on  5th  December  1839 ;  and  that  J.  K.  Winterbottom 
acted  as  their  attorney  upon  their  obtaining  such  probate, 
and  acted  as  the  attorney  of  the  family  of  the  said  John 
Isherwood  after  his  death. 

16.  That,  on  3d  June  1839,  the  said  J.  K.  Winterbottom 
called  at  the  office  of  the  said  W.  J  Tate,  as  agent  of 
the  Pelican  Company,  and  informed  him  of  the  death  of 
John  Isherwoody  of  which  W,  J.  Tate  was  then  unaware, 
and  requested  to  be  furnished  with  the  blank  certificates, 
that  the  cause  of  the  death  of  J.  L  and  of  his  burial 
might  be  filled  in  preparatory  to  the  Pelican  Company 
paying  the  amount  of  the  said  insurance. 
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The  admissions  then  shewed  that  all  the  formalities 
required  by  the  Company  before  settling  a  loss  were 
fulfilled  by  J.  K.  fFinUrbottom. 

22.  That,  all  the  requisites  of  the  Pelican  Company's 
office  having  been  complied  with,  the  official  **  leave  to 
draw"  was  issued  by  the  Company,  and  sent  by  them  to 
W.  J.  Tate  at  Manchester.  23.  The  said  leave  to  draw 
was  as  follows. 


"No.  129  Altoafi  Life  Office,  LoMftoni  Street, 

London  11th  December,  1839. 
**  Leave  to  draw  a  bill  for  payment  of  loti  in  the  Department  of  the 
"  MoMcheMter  Agent 

Sir, 

,  Ton  will  please  to  draw  one  Bill,  as 
*'  At  7  days'  sight  per  margin,  on  the  Trustees  of  the  POUam  Life 

<*for  50002.  Office,  payable  to  Mrs.  EUtabeik  Itktrwood^mdow, 

'*  say  for  Miriam    Ithenoood,    Ann    MagdaUm    Merwoed, 

**  five  thousand  spinsters,  the  executrixes  of  John  Iskerwood  de« 

"  pounds  sterling.  ceased,  or  order,  at  seren  days*  sight,  in  full  for 

loss  under  policy  No.  11012.,  5000/.  insured  on  the 
life  of  John  Ithenoood  deceased.         I  am,  &c. 
<«  By  Order  of  the  Board 
H.  UmeT 
"  The  probate  of  the  will  of  Mr.  liherwood  is  now  returned.    Before  the 
<*  bill  will  be  accepted,  a  formal  renunciation,  in  the  shape  of  a  letter  to  the 
"  Board  of  Directors  signed  by  Miss  Anna  Maria  liherwood  now  BdUxirM 
**  and  also  by  her  husband,  should  be  forwarded.     The  policy  b  to  be 
**  delivered  up  to  you  to  be  cancelled ;  and  yon  will  send  it  to  me  in  your 
<*  next.     Tott  are  requested  to  be  careful  that  the  bill  be  drawn  cooform- 
«  able  to  the  abore  instruction  on  the  proper  stamp.'* 

It  then  appeared  that  an  entry  was  made  in  the  books 
of  the  Company  to  the  effect  that  such  a  'Meaye  to 
draw^  had  been  issued. 

25.  That,  on  20th  December,  1839,  J.  K.  fFmierboitom 
called  upon  fF.  J.  Tate  at  his  office  at  Manchester,  pro- 
duced the  said  policy,  and  delivered  it  to  Tate;  and 
thereupon  Tate  drew  the  said  bill  of  exchange  in  con- 
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formity  with  the  said  "  leave  to  draw,"  and  gave  it  to   QuuH*a  Bench, 
WinterbMom  in  return  for  the  said  policy,   and   also        ^^^*' 
returned  to  him  the  probate.      And,  Tate  having  in  the      Robabtb 
first  instance  drawn  the   bill  without   the   words  '^or       Tuckeb. 
order,"  Winterbottom  said  that  those  words  must  be  put 
in  or  he  could  do  nothing  with  it,  or  words  to  that 
effect;  whereupon  Tate  inserted  the  words  "or  order," 
and  at  the  same  time  expressly  informed  Winterbottom 
that  the  bill  would  be  required  to  be  indorsed  by  all 
the  payees,  and  that  Winterbottom  could  not  sign  it  for 
them   by  procuration.     26.  That    Winterbottom  signed 
no  receipt  and  produced  no  authority. 

27.  That,  on  3d  January  1840,  Winterbottom  sent  the 
said  bill  of  exchange  to  the  Stockport  Bank  at  Stockport^ 
and  afterwards  received  its  value  from  them.  28.  That 
the  bill,  when  so  sent,  bore  the  following  indorsements : 
"  EUzabeth  Isherwood,  Miriam  Isliertooody  Anne  Magda- 
lene Isherwood,  Anna  Maria  BeUairSy  •/.  K.  Winterbot- 
tomJ*  29.  That  the  Stockport  Bank  indorsed  tbe  said 
bill  to  Messrs.  JoneSy  Loyd  &  Co.  of  Lothbury  in  the 
city  of  London^  Bankers,  the  agents  in  London  of  the 
Stockport  Bank,  and  received  the  money  on  the  account 
of  the  Stockport  Bank. 

30.  That  afterwards,  viz.  on  6ih  January  1840,  a 
clerk  of  Messrs  Jones,  Loyd  &  Co.  presented  the  said 
bill,  so  indorsed,  for  acceptance  at  tbe  office  of  the 
Pelican  Company  in  Lombard  Street.  31.  That,  in 
compliance  with  the  said  practice  of  the  Pelican  Com- 
pany, the  said  bill  of  exchange  was  by  one  of  the  clerks 
of  the  said  Company,  duly  authorized  by  them  in  that 
behalf,  examined  and  compared  with  the  said  cheque 
of  the  said  "  leave  to  draw ;"  and  such  clerk  examined 
the  indorsements  of  the   names  of  the  payees,  and  was 
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Foiumt  XV L   satisfied  that  all  the  requisites  of  the  said  Company  bad 
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been  complied  with:  and  the  same  bill  was  then  accepted 
RoBARTs  jjy  ^^^  ^f  ^^  ^jjgjj  directors  of  the  said  Company,  pay- 
TucKBR.  able  at  the  said  Messrs.  Roharts,  Curtis  &  Ca,  the 
bankers  of  the  said  Pelican  Company ;  and  in  accepting 
such  bill  the  then  usual  course  of  business  of  the  said 
Company  was  observed  and  followed.  32.  That  after  they 
had  accepted  the  said  bill>  and  on  7  th  January  I84O9 
the  Pelican  Company  returned  the  same  to  a  clerk  of 
Jonesy  Loyd  &  Co.,  and  did  not  see  it  or  have  any 
information  about  it  till  it  was  returned  to  them  by 
RobartSy  Curtis  &  Co.  as  after  mentioned. 

33.  That,  on  the  morning  of  16th  January  1840,  the 
said  bill  of  exchange  was,  through  the  clearing  house, 
presented  by  Jonesy  Loyd  &  Ca  to  Bobarts,  Curtis  & 
Ca  for  payment,  and  the  amount  was  paid  by  them  to 
Janes,  Loyd  &  Co.  through  the  said  clearing  house.  34. 
The  amount  so  paid  by  Robarts,  Curtis  &  Ca  to  Jones^ 
Loyd  &  Co.  is  the  amount  which  they  claim  to  be  entitled 
to  charge  against  the  said  Company. 

35.  That  the  practice  of  the  clearing  house  is  as 
follows  ^viz.):  a  clerk  from  each  banking  firm  in  London 
connected  with  the  clearing  house  attends  there  twice 
a  day;  and  the  bills  and  cheques  on  that  day  payable  by 
each  firm  to  any  other  firm  so  attending  are  exchanged, 
and  the  balance  only  paid  by  each  firm ;  and  that,  befi»e 
any  bill  of  exchange  is  honoured  or  paid  at  or  through 
the  clearing  house,  the  clerk  of  the  firm  firom  whom 
payment  is  demanded  submits  the  same  to  his  employers 
at  home,  who  direct  that  the  same  shall  be  honoured  or 
dishonoured  as  they  see  fit. 

36.  That  neither  the  said  Company  nor  RobartSy 
Curtis  &  Co.  had  any  knowledge  of  the  said  forgeiy 


XIV.   VICTORIA.  571 

until  SlstJvfy  1840;  ^hen  Thomas  Bradshaw  Isherwood  Queem^a  Bench. 

and  his  wife,  on  behalf  of  his  mother  and  sisters,  the  ' 

executrixes  of  John  Lhertooody  called  at    the   Cora-      ^obajits 
pany's   oflSce,    and,   after    looking    attentively  at    the      Tucker. 
signatures  of  the  names  of  the   payees  indorsed  on 
the  aaid  bill,  stated  to  Horatio  LilUe^  then  acting  as 
secretary  of   the   Company,  that  they  believed    that 
they  were  forgeries. 

The  admissions  then  shewed  that  the  payment  of  this 
bill  of  exchange  was  debited  to  the  Pelican  Company  in 
their  pass  book,  and  that  the  pass  book  passed  alternately 
fiom  the  custody  of  the  defendants  to  that  of  the  Com* 
pany  and  back  again,  several  times  before  the  forgery 
was  discovered ;  that  the  bill  was  given  up  to  the  Com- 
pany as  a  voucher ;  and  that  the  Company  entered  the 
payment  in  their  books  to  the  credit  of  the  defendants. 
The  admissions  detailed  the  manner  in  which  the  for- 
gery was  discovered,  and  that  the  Company  paid  to  the 
JbhertDOod  family,  under  threats  of  legal  proceedings,  the 
amount  of  the  loss,  and  claimed  the  5000^  irom  the 
defendants,  who  denied  their  liability. 

61.  That  the  general  custom  and  course  of  business 
ni  London  bankers  in  respect  of  bills  of  exchange  have 
remained  unaltered  from  the  commencement  of  1840  to 
the  present  time;  and  that,  according  to  the  general 
custom  and  course  of  business  in  respect  of  bills  of 
exchange  accepted  by  a  customer  payable  at  his  banker's, 
such  bills  are  seen  for  the  first  time  by  the  bankers,  or 
any  one  acting  on  their  behalf,  on  the  day  on  which  the 
same  are  payable;  and  that,  according  to  the  same 
general  custom  &c.,  such  bills,  if  not  paid  at  or  before 
five  o'clock  in  the  afternoon  of  the  day  on  which  they 
are  presented   for  payment,  arc  in   fact  dishonoured. 
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Voiumt  XVL    62.  That  the  said  bill  of  exchange  for  5000iL  was  not 
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seen  by  the  firm  of  Bobarts,  Curtis  &  Co.,  or  by  any  one 
RoBARTs  belonging  to  or  acting  on  behalf  of  the  said  firm,  until 
Tucker.  jJj^  game  bill  was  presented  for  payment  at  the  clearing 
house  on  the  said  16  th  day  of  January  1840;  and  that 
all  the  payees  named  in  the  said  bill  of  exchange  were 
then  resident  in  the  country  at  a  considerable  distance 
firom  LandaUy  and  were  respectively  strangers  to  the  said 
firm. 

63.  That,  on  the  said  16th  day  of  January  1840,  the 
usual  course  of  business  of  the  bank  of  Rabarts,  Curtis 
&  Ca,  as  to  the  examination  of  bills  of  exchange  and 
the  indorsement  thereon,  when  .bills  of  exchange  pay- 
able there  were  presented  for  payment,  was,  that  every 
such  bill  of  exchange  was  examined  by  one  of  the  prin- 
cipal clerks  employed  by  Robarts,  Curtis  &  Co.  in  their 
banking  house;  and  that  every  vigilance  and  precaution 
compatible  with  the  usual  course  of  the  business  of  a 
banker  in  London  were  exercised  by  Robarts,  Curtis  & 
Co.,  with  a  view  to  ascertain  that  the  bill  of  exchange 
for  the  time  being  under  examination  was  regular  in 
form  ;  and,  if  the  acceptance  appearing  thereon  was  the 
acceptance  of  any  customer  of  the  said  bank,  that  the 
acceptance  was  the  genuine  acceptance  of  such  customer; 
and  also  that,  in  the  case  of  any  indorsements  or  indorse- 
ment appearing  on  such  bill  of  exchange,  some  or  one  of 
such  indorsements  if  more  than  one,  or  such  only  in- 
dorsement if  only  one,  corresponded  with  the  names  or 
name  appearing  in  such  bill  of  exchange  as  the  payees 
or  payee  thereof,  and  that  all  such  indorsements,  if  more 
than  one,  appeared  to  be  regular  and  in  accordance  with 
the  usual  method  of  transfer  of  bills  of  exchange,  and,  so 
far  as  the  party  examining  the  same  was  able  to  judge, 
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were  genuiue ;  and,  in  the  case  of  the  last  indorsement   Queena  Btnch, 
being  special  or  restrictive,  that  the  party  or  parlies  pre- 
senting  such  bill  of  exchange  for  payment  was  or  were      Robarts 
the  special  indorsee  or  special  indorsees  named  thereon.      Tucker. 
64.  That,  after  such  examination  as  aforesaid,  every  such 
bill  of  exchange  was,  according  to  the  usual  course  of 
bosinesB  of  the  said  bank,  unless  some  defect  was  appa- 
rent in  some  or  one  of  the  particulars  before  mentioned, 
cancelled  for  payment  and  paid. 

65.  That,  according  to  the  usual  course  of  business  of 
Bcbarti,  Curtis  &  Co.,  one  of  the  principal  clerks  of  the 
sud  firm  (namely  Thomas  London^  who  has  been  in  the 
service  of  the  said  firm  and  of  their  predecessors  for 
forty  eight  years)  examined  the  said  bill  of  exchange  for 
5000iL,  and  was  satisfied  that  the  same  was  regular  in 
form,  and  that  the  acceptance  thereof  was  the  genuine 
acceptance  of  two  of  the  directors  of  the  said  Company, 
and  that  the  indorsements  appearing  first  in  order  on 
the  back  of  the  same  bill  of  exchange  corresponded  with 
the  names  appearing  in  the  body  of  the  bill  as  the 
names  of  the  payees  thereof;  and  that  all  the  indorse- 
ments appeared  to  be  regular  and  in  accordance  with 
the  usual  method  of  transfer  of  bills  of  exchange ;  and,  so 
far  as  the  party  examining  the  same  was  able  to  judge, 
were  genuine ;  and  that  Messrs.  Jones^  Loyd  &  Co.,  to 
whom  the  said  bill  appeared  to  have  been  specially 
indorsed,  presented  the  same  for  payment. 

The  rest  of  the  admissions  are  not  material  to  this 
report 

The  bill  of  exceptions  then  set  forth  the  direction  of 
the  learned  Judge  as  to  each  issue  separately.  It  was, 
in  effect,  that,  as  matter  of  law,  the  issues,  the  burden  of 
which  lay  on  the  plaintiff,  were  proved  by  the  admitted 
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ihaMXVi,    facts;  and  that  there  was  no  evidence  for  the  consi- 

deration   of  the  jury   in  support  of  those  issues   the 

Y.  burden  of  proving  which  lay  on  the  defendant;   and 

iTCKKB.  ^jj^^  ^^  plaintiflF  was  entitled  to  recover  on  both  counts. 
It  concluded  in  the  following  terms :  <^  And  he  did  not 
leave  to  the  jury  for  their  consideration  any  matter 
touching  either  of  the  said  several  premises,  but  directed 
the  jury  to  assess  nominal  damages  for  the  plaintiff  upon 
each  of  the  breaches  in  the  first  count  mentioned,  and 
also  to  return  their  verdict  for  the  plaintiff  on  the  first 
issue  as  to  the  count  for  money  lent,  with  5000iL  damages. 
Whereupon  the  counsel  for  the  defendants  made  their 
exception,"  &c. 

Sir  Frederick  Thesiger  (a),  for  the  plaintiffs  in  error 
(defendants  below).     A  banker,  at  whose  house  a  bill  is 
made  payable  by  one  of  his  customers,  does  not  warrant 
absolutely  that  he  will  pay  the  bill  to  the  right  party ; 
that  would  make  his  undertaking  co-extensive  with  that 
of  the  acceptor  himself.     The  banker  is  bound  to  know 
his  customer's  handwriting;  and  consequently  if  he  pays 
a  forged  acceptance  he  does  it  in  his  own  wrong;  SmM 
V.  Mercer  (i).    But  he  is  not  bound  to  know  the  indorser^ 
writing.     Forster  v.  Clements  (c)  is  distinguishable  fit) 
the  present  case ;  for  there  the  banker,  who  had  no  effe* 
in  his  hands,  was  a  volunteer.     Hall  v.  Fuller  (d)  ^ 
the  case  of  a  cheque ;  and  the  banker  ought  to  know 
customer's  cheque.     But,  if  he  has  used  due  skill 
diligence  in  endeavouring  to  ascertain  the  genuin 

(a)  The  case  was  argued  before  MauU,  Cre$t»eU^    WiUiamM  f 
fottrd  Js.,  and  Parke^  Alderwn  and  HaU  Bs. 

(6)  6  Tatini.  76.  (c)  2  Camp,  17. 

(</)  bB,a  750. 
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of  the  indorsement  of  a  stranger,  he  has  done  bis  duty ;    Queen'a  Bench, 
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and  the  customer  has  no  right  to  complain  if  the  banker 
is  deceived  and  pays  the  bill  though  the  indorsement  be  Robarts 
forged.  [^Matile  J.  Certainly  the  customer  has  no  right  Tuckeb. 
to  complain  of  the  payment;  and  he  would  have  no  right 
to  complain  though  the  banker  exercised  neither  skill 
nor  diligence  in  ascertaining  the  genuineness  of  the 
indorsement  before  paying  the  bill,  or  even  paid  it 
knowing  it  to  be  forged.  Bankers  may  spend  their 
own  money  in  paying  forged  bills.  But  what  you 
want  is  a  case  in  which  a  banker  has  been  permitted 
to  debit  his  customer  with  such  a  payment :  and  I  ap- 
prehend that  there  never  was  one.  Aldersan  B.  You 
reason  as  if  the  customer  bailed  money  to  the  banker  to 
be  kept  with  reasonable  diligence,  and  returned  in 
specie.  But  the  customer  lends  money  to  the  banker, 
and  the  banker  promises  to  repay  that  money,  and, 
whilst  indebted,  to  pay  the  whole  or  any  part  of  the 
debt  to  any  person  to  whom  his  creditor  the  customer  in 
the  ordinary  way  requires  him  to  pay  it  Parke  B. 
That  is  undoubtedly  so ;  and  it  follows  that  the  ruling 
of  the  learned  Judge,  that  there  was  evidence  to  prove 
the  promise  in  the  first  count,  is  wrong.  There  was  no 
evidence  of  the  contract,  there  alleged,  not  to  pay  any 
such  bill,  cheque  or  draft  to  any  person  not  being  the 
lawful  holder  thereof  and  entitled  and  able  to  give 
a  discharge  for  the  same.  And  the  contract  laid,  "  to 
debit  and  charge  the  Company  only  with  such  bills 
of  exchange,  drafts  and  cheques'*  "as  should  be  paid  by 
the  defendants  to  the  lawful  holder  or  holders  thereof 
respectively,"  was  not  proved ;  for  bankers  are  entitled  to 
debit  their  customers  with  the  payment  of  bills,  drafts 
and  cheques  paid  to  a  person  who  by  the  law  merchant 
2  p  2 
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"        sessed  of  a  bill  payable  to  bearer  or  indorsed  in  blank, 

R0BART8      j^j^y  gj^g  ^  discharge  for  it  though  not  the  lawful  holder. 

Tucker,  t^^  learned  Judge  ought  not  to  have  ruled  in  fisivour  of 
the  plaintiff  below  on  the  first  count;  and  the  defendant 
in  error  cannot  retain  the  nominal  damages  assessed  on 
that  count  But  he  may  perhaps  obviate  the  necessity 
of  a  venire  de  novo  by  entering  a  remittance  of  those 
damages:  the  real  question  arises  on  the  count  for 
money  lent] 

As  to  that  count :  It  is  true  that  an  acceptance,  though 
it  admits  the  genuineness  of  the  drawer^s  signature,  does 
not  in  general  admit  the  genuineness  of  an  indorsement, 
though  on  the  bill  before  acceptance;  Smith  v.  Ches- 
ter {a)y  Carvick  v.  Vtckery(b),  Rdbimon  v.  Ycnrow{c)y 
Bosanquet  v.  Anderson  (d),  Cooper  v.  Meyer  («).  But  in 
the  present  case  there  are  special  circumstances.  The 
bill  was  drawn  by  the  Company's  servant  on  the  Com- 
pany. Such  an  instrument  is  in  effect  a  promissory 
note ;  Miller  v.  Thomson  (g).  If  it  had  been  indorsed  by 
the  Isherwoods  to  whose  order  it  was  payable,  that  would 
have  been  a  drawing;  and  it  might  then  have  been 
treated  as  a  bill  drawn  by  them  on  the  Company.  The 
Company  in  fiwt  never  accepted  drafls  drawn  on  them 
till  they  were  indorsed.  By  accepting  a  draft;  which 
purported  to  be  drawn  by  the  Isherwoodsy  the  Company 
would  have  been  precluded  from  disputing  that  it  was 
drawn  by  them.  Under  the  circumstances,  this  bill  was 
equivalent  to  one  drawn  by  the  Isherwoods.  [Mavle  J. 
When  a  man  accepts  a  bill  drawn  on  him  and  makes  it 

(a)  1  T.  R.  654.  (b)  2  Doug.  653. 

(c)  7  TatmL  455.  (d)  6  Eap,  N.  P.  C,  43. 

(e)  10  B.  &•  C.  468.  (^)  3  M,  ^  G.  576. 
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payable  at  a  banker's,  he  directs  the  banker  to  pay  that   Queen*s  Bench 

particular  bill ;  and,  such  a  direction  having  been  given,  1_ 

it  is  immaterial  whether  the  bill  be  what  it  purports  to      ^o^^^^b 
be  or  not ;  but  how  does  that  apply  to  a  forged  indorse*       Tucker. 
ment?]     The  practice  was  such  that  the  Company  by 
accepting  admit  that  they  have  satisfied  themselves  of 
the  genuineness  of  the  indorsement    [Williams  J.  That 
would  be  evidence  against  them  that  the  indorsement 
was  genuine,  if  that  was  in  dispute :  but  does  it  preclude 
them  from  proving  that  it  was  forged?    Parke  B.     It 
would  not  do  so  unless  it  amounted  to  a  prior  authority 
to  pay  this  particular  bill  without  enquiry,  or  to  a  sub- 
sequent admission  that  the  indorsement  was  genuine,  in 
reliance  on  which   the  bankers  were  induced  to  alter 
their  position.     Can  any  evidence  of  either  be  shewn 
here  ?     Maule  J.     There  is  a  complete  failure  of  any 
evidence  that  the  practice  of  the  Company,  or  their 
opinion  that  the  indorsement  was  genuine,  had  ever  been 
communicated  to  the  bankers.     It  is  no  more  than  if  the 
acceptor  of  a  bill  were  to  write  in  his  private  memo- 
randum book  that  he  was  quite  satisfied  that  the  in- 
dorsement on  the  bill  was  genuine  and  that  the  bankers 
might  safely  pay  it.     How  could  that  private  opinion  of 
the  customer  vary  the  obligation  of  the  bankers?]     It  is 
a  hardship  on  a  banker  if  he  must  either  pay  the  bill  at 
once  at  the  peril  of  an  indorsement  proving  to  be  a  for- 
gery, or  dishonour  the  bill  at  the  risk  of  an  action  from 
the  customer ;  Marzetti  v.  Williams  (a).     [Maule  J.     I 
apprehend  that  bankers  have  a  right  to  take  a  reason- 
able time  to  make  enquiries.]     The  holder  of  a  bill 
of  exchange  is  entitled  to  know  on  the  very  day  on 

(a)  I  B,  %  Ad,  415. 
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'        or  not;    Cocks  v.  Masterman  {a).     [MauleS.     It  may 

^^"^^^'^^  possibly  happen  that  the  day  may  not  afford  sufficient 
Tucker.  ^Jjj^j^  f^^  making  reasonable  enquiries,  as  when  the 
bill  is  presented  by  a  stranger,  and  the  indorsements 
necessary  to  give  him  title  are  by  persons  unknown  to 
the  bankers.  In  such  a  case,  I  conceive  the  banker 
would  be  justified  in  refusing  to  pay  till  he  had  more 
information  as  to  whether  the  presenter  was  holder  or 
not.  A  refusal  to  deliver  up  goods  to  the  owner,  on  the 
ground  that  the  holder  must  have  time  to  ascertain 
whether  he  is  the  owner,  is  no  conversion.  It  has 
been  held  that  a  banker,  who  was  in  funds  when  an 
acceptance  of  his  customer  was  presented,  was  by  law 
entitled,  if  the  funds  had  been  recently  paid  in,  to  a 
reasonable  time  to  enquire  whether  the  funds  were 
adequate  to  answer  the  order.  A  customer  whose  ac- 
ceptance had  been  dishonoured  under  such  circum- 
stances failed  in  his  action ;  Whitaker  v.  The  Bank  of 
England  {b)J*'\  The  present  case  is  analogous  to  Young 
V.  Grote  (c). 

Sir  Fitzroy  Kelly y  for  the  defendant  in  error,  offered  to 
remit  the  damages  on  the  first  count:  and  he  was  not 
called  upon  to  argue. 

Parke  B.  We  are  all  agreed  in  opiniou.  If  this 
were  the  ordinary  case  of  an  acceptance  made  payable  at 
a  banker's,  there  can  be  no  question  that  making  the  ac- 
ceptance payable  there  is  tantamount  to  an  order,  on  the 
part  of  the  acceptor,  to  the  banker  to  pay  the  bill  to  the 

Co)  9  A  ^  C.  f;02.  (h)  1  C.  Af.  §•  R.  744.  5.  C.  5  Tyr.  268. 

(c)  4  Bing.  253. 
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person  who  is  according  to  the  law  merchant  capable  of  Voiunu  xvi, 
giving  a  good  discharge  for  the  bill.  Therefore,  if  the  ^^^^' 
bill  is  payable  to  order,  it  is  an  authority  to  pay  the  bill 
to  any  person  who  becomes  holder  by  a  genuine  in- 
dorsement And,  if  the  bill  is  originally  payable  to 
bearer,  or  if  there  is  afterwards  a  genuine  indorsement 
in  blank,  it  is  an  authority  to  pay  the  bill  to  the  person 
who  seems  to  be  the  holder.  The  bankers  cannot  charge 
their  customer  with  any  other  payments  than  those  made 
in  pursuance  of  that  authority.  If  bankers  wish  to  avoid 
the  responsibility  of  deciding  on  the  genuineness  of  in- 
dorsements, they  may  require  their  customers  to  domicile 
their  bills  at  their  own  offices,  and  to  honour  them  by 
giving  a  cheque  upon  the  banker. 

Such  being  the  general  case,  is  there  any  thing  appear- 
ing on  the  bill  of  exceptions  to  distinguish  the  present 
case  from  the  ordinary  one  ?  Is  there  any  evidence  of 
an  authority  to  pay  this  particular  bill?  We  are  all  of 
opinion  that  there  is  none.  Reliance  is  placed  on  the 
evidence  which  shows  that  the  Company  were  accus- 
tomed to  take  precautions  before  accepting  a  bill.  But 
that  custom  was  never  communicated  to  the  bankers; 
and  there  is  no  evidence,  direct  or  indirect,  of  any  com- 
munication to  the  bankers  from  which  an  authority  to 
pay  this  bill  without  examination  could  be  inferred. 

Then  reliance  is  placed  on  Young  v.  Grote{a),  In 
that  case  the  customer  had  signed  blank  cheques,  and 
left  them  with  his  wife  to  fill  up.  She  filled  them 
up  in  such  a  manner  that  the  holder  was  enabled  to  add 
to  the  amount ;  and  it  was  held  that  the  bankers  who 
had  paid  this  larger  amount  might  charge  their  customer 


(a)  4  Bing,  253. 
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L_  had  by  signing  a  blank  cheque  given  authority  to  any 

R0BART8      person  in  whose  hands  it  was  to  fill  up  the  cheque  in 
TccKEB.      whatever  way  the  blank  permitted.     It  is  enough  to  say 
that  is  not  the  present  case. 

We  think,  therefore,  that  the  plaintiffs  below  were 
entitled  to  recover  on  the  count  for  money  lent  The 
special  count,  as  has  been  intimated  in  the  course  of  the 
argument,  misstates  the  banker's  undertaking;  and  there 
was  no  evidence  to  prove  it ;  so  that  the  plaintiff  below 
was  not  entitled  to  recover  nominal  damages  on  that 
count 

We  think  that  the  learned  Judge  was  right  in  his 
ruling  as  to  the  money  counts,  and  wrong  in  his  ruling 
as  to  the  special  count.  The  judgment  may  be  sus- 
pended for  the  present,  till  the  defendants  in  error  con- 
sider whether  they  can  by  entering  a  remittitur  obviate 
the  necessity  of  a  venire  de  novo,  and  how  the  judgment 
should  be  entered. 

The  rest  of  The  Court  concurred. 

(The  parties  having  come  to  an  agreement  as  to  the 
costs  of  the  trial  and  writ  of  error,  no  subsequent  appli- 
cation was  made  to  the  Court  as  to  the  form  of  judg- 
ment {a).) 

(a)  Reported  by  C.  Blackbum,  E&4. 
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Queen's  Bench, 
J851. 


Elliot  against  Clayton. 

"r\EBT  for  work  and  labour  as  a  surgeon  and  apothe-  ^^  ^^^^^^ 
cary,  and  for  medicines,  and  on  an  account  stated.      surgeon,  and 

for  medicines 

Plea  (amongst  others):  bankruptcy  of  plain  tiflf  before  Plea:  bank- 

the  accruing  of  the  debt;  and  that,  before  action,  the  plaintiff  before 

assignees  of  plaintiff  claimed  the  debt  from  defendant  crued,  and  that 

Replication  to  this  plea:   that  the  work  &c.  "was  claimeythe' 

merely  the  personal  labour  of  plaintiff,**  and  was  per-  fend^^b^^®' 

formed  "  for  the  necessary  present  maintenance  of  plain-  ^^^  ^^^\ 

tiff  and  his  family;"   that  the  medicines   "were  pur-  pHcation, that 

•^  *  the  work  was 

chased  and  obtained  by  plaintiff"  "  out  of  the  earnings  personal  la- 

__^,.  ^  ^  ,/.,!       bourofbank- 

and  profits  of  his  personal  labour  performed  after  bank-  rapt,  and  ne- 

niptcy;"  that  the  medicines  were  "greatly  increased  in  the  present 

value  by  the  personal  labour  of  plaintiff  in  preparing  baSErupt^and 

and  administering  the  same,"  and  were  "  a  part  of  and  fhe^^tcriais** 

incidental  and  necessary  to  plaintiff's  personal  labour,  were  purchased 

and  in  order  that  he  might  perform  the  same  in  the  ceedsofhis 

personal  la- 
manner  most  advantageous  for  the  necessary   present  hour,  and  in- 

creased  in 

maintenance"  &c.  "of  the  plaintiff  and  his  family;"  and  value  thereby, 

that  the  account  was  stated  of  such  personal  labour  and  gary  for  the 

such  medicines:  verification.  fhJwX'oe- 

Rejoinder,  traversing  the  whole  replication  in  terms,  an^ye^®"®' 

Issue  thereon.  thereon.     On 

the  trial,  it 
On  the  trial,  before  IVilde  C.  J.,  at  the  Kingston  Spring  appeared  that 

plaintiff  was  a 

assizes,  1850,  the  plaintiff  had  a  verdict  for  22L  l?^.,  surgeon  and 

apothecary ; 

subject  to  leave  to  move  to  enter  a  verdict  for  defendant  and  in  sub. 

stance  carrying 
on  a  trade  as 
f uch,  with  medicines  obtained  on  credit. 
Held,  that  the  assignees  were  cntulcd  to  the  '^^roceeds  of  a  trade  thus  carried  on,  and 
that  th«  replication  was  not  proved. 
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on  the  above  issue:  the  Court  to  have  the  power  to 
draw  all  inferences  of  fact. 

The  inferences  drawn  by  the  Court  from  the  evidence 
given  on  the  trial  are  stated  in  the  judgment 

Bramwell,  in  the  ensuing  term^  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  pursuant  to  the  leave 
reserved^  or  to  arrest  judgment  on  the  ground  of  the 
insufficiency  of  the  replication.  Cause  was  shewn  in 
Michaelmas  vacation,  1850(a). 


George  Francis,  for  plaintiff.  The  evidence  at  the 
trial  shewed  that  the  medicines  were  ancillary  to  the 
personal  labour  and  skill  of  the  plaintiff:  an  uncer- 
tificated bankrupt  may  recover  for  personal  labour, 
and  for  materials ;  Chippendale  v.  Tomlinson  (b)^  SUk  v. 
Osborne (c),  Evans  v.  Browne  (d\  Beckham  w.  Drake  (e): 
if  he  may  recover  the  principal  he  may  recover  the 
accessory.  Crofton  v.  Poole  {g)  is  distinguishable ;  for  in 
that  case  the  personal  labour  was  the  accessory. 


Bramioelly  contriL  The  replication  is  bad  in  substance  ; 
and  the  evidence  shewed  that  the  facts  were  not  such  as 
could  have  supported  any  good  replication.  In  a  Court 
of  error  it  might  well  be  questioned  whether  the  rhe- 
torical phrase  attributed,  in  Cookers  Bankrupt  Laws,  to 
Lord  Mansfield,  in  Chippendale  v.  Tomlinson  (Jb),  that 
the  assignees  cannot  let  out  the  bankrupt  to  hire  (Ji),  has 

(a)  December  5tb.     Before  CoUridge,  Jfightman  and  ErUJa. 

(b)  Cooke's  Bank.  Law,  (Qth  edit.)  428.  S.  C.  7  i^of^  57,  and  note  (h), 
ibid.  ;  4  Doug,  318. 

(c)  1  Btp.  N.  P.  a  140.  (d)  1  Esp.  N.  P.  C.  170. 
(«)  8  M,  f  W.  846.  (g)  1  B.  ^  Ad,  6t)8. 

(A)  The  expreuion  ia  adopted  bjr  Lord  Kenyan  in  Silk  ?.  Otlwm,  I  Esp. 

y.p,e.ui. 
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anjr  logical  bearing  on  a  case  like  the  present,  and  quuh'$  Bench. 
whether  any  such  consideration  can  justify  a  Court  of  law  ^^^^' 
in  construing  the  enactment  in  the  Bankrupt  act,  6  G.  4.  Eluot 
c.  16.  s.  63,  (a),  vesting  in  the  assignees  "all  debts  due  Clayton. 
or  to  be  due  to  the  bankrupt  wheresoever  the  same  may 
be  found  or  known,"  as  not  vesting  in  them  a  debt  due 
for  work  and  labour.  But  in  this,  which  is  not  a  court 
of  error,  the  defendant  cannot  do  more  than  ask  the 
Court  not  to  go  beyond  the  decisions  which  have  pro- 
ceeded on  that  dictum,  and  which  are  confined  to  mere 
personal  labour.  \^ErIe  J.  In  Beckham  v.  Drake  (&) 
the  House  of  Lords  and  the  Judges  seemed  inclined  to 
extend  these  decisions,  though  they  were  held  not  ap- 
plicable to  that  case.]  There  the  dispute  was  as  to  the 
application  of  a  different  principle,  namely,  that  a  cause 
of  action  for  a  personal  wrong  done  to  the  bankrupt 
does  not  vest  in  his  assignees.  Here  the  point  raised 
on  the  record  is,  whether  an  uncertificated  bankrupt  can 
for  his  own  benefit  carry  on  a  trade  in  which  personal 
skill  forms  an  ingredient,  but  not  the  sole  one,  so  as 
possibly  to  make  a  very  large  income  thereby.  The 
money  which  he  earned  in  that  trade,  and  the  goods 
which  he  purchased  to  carry  it  on,  might  when  in  his 
possession  be  seized  by  the  assignees  (c) ;  cannot  the 
assignees  then  seize  a  debt  due  to  him  in  that  trade 
before  it  is  paid  ?  No  case  has  gone  so  far  as  the  plain- 
tiff requires.     In  Williams  v.  Chambers  {d),  which  is  the 

(a)  The  same  language  is  used  in  the  new  Bankrupt  Act,  12&  13  Vict, 
c.  106.  8.  141. 

(6)  2  House  of  Lords  Cases,  579.  Affirming  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Drake  v.  Beckham,  11  M.  ^  fT.  315. 

(c)  See  Mr.  East's  note  of  Chippendale  v.  Tomlinson,  7  East,  57  (4). 
S.  C.  4  Doug.  318. 

(d)  10  Q.  B.  337. 
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Volume  XVL    Strongest  case,  the  subject  matter  of  the  suit  was  pure 

1__  personal  labour.     [Wightman  J.     Is  there  a  distinction 

Eluot  between  mere  personal  labour  and  personal  labour  and 
Clayton,  materials,  where  the  latter  are  merely  ancillary.  Would 
you  say  that  a  bankrupt  carpenter  can  recover  the  wages 
of  his  work,  but  that  if  he  finds  his  own  nails  he  cannot] 
CrofUm  y.  Pooh  {a)  seems  to  shew  he  could  not,  at  least 
where  the  business  was  substantially  a  trade.  At  all 
events  the  replication  was  not  proved. 

Cur.  adv.  vulL 

CoLERiDOE  J.,  in  this  vacation  (22d  Februafy),  deli- 
vered judgment  After  stating  the  nature  of  the  motion, 
and  the  pleadings,  his  Lordship  proceeded  as  follows. 

It  appeared  that  the  plaintiff  was  a  general  medical 
practitioner:  he  had  filed  a  declaration  of  insolvency, 
and  was  an  uncertificated  bankrupt.  By  some  arrange- 
ment with  a  fnend  who  had  purchased  his  stock  of 
medicines,  he  continued  in  possession  of  them  on  credit, 
carried  on  his  business  as  before,  and  was  supplied  with 
fresh  medicines  on  credit  from  wholesale  houses.  Under 
these  circumstances  the  debt  was  contracted,  the  plain- 
tiff attending  the  defendant,  giving  him  the  benefit  of 
his  skill,  and  furnishing  the  medicines  which  he  thought 
necessary. 

We  have  considered  this  case ;  and  we  are  of  opinion 
that  this  replication  was  not  proved.  In  Crofton  v. 
Poole  (a)  the  plaintiff  was  an  uncertificated  bankrupt ; 
his  business  was  that  of  a  furniture  broker;  the  debt  was 
contracted  in  the  removal  of  the  defendant's  goods;  and, 
to  do  this,  the  plaintiff  had  procured  vans,  supplied  pack- 
ing cases  and  crates,  and  employed  assistants  in  packing, 

(«;  1  B.  ^  Ad.  668. 
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unpacking  and  removing  the  goods ;    some  furniture   Qmm'i  Bench. 
he  bad  cleaned  and  repaired,  and  found  the  necessary        . 
materials  for  those  purposes.     The  Court  held  that       Kluot 
this  was    not   a  demand  for   mere    personal    labour,     Clayton. 
but  that  the  plaintiff  was   in    substance  carrying   on 
his    business,   and   that   the   proceeds  passed   to    the 
assignees.     So  it  appears  to  us  here  that,  in  substance, 
the  plaintiff  was  carrying  on  his  business  as  a  medical 
practitioner :  he  is  in  possession  of  his  original  stock  of 
medicines  on  credit;  he  procures  more  on  credit:  and 
with  these   and  his   personal  skill  he  is  pursuing  his 
occupation  for  profit.     It  would  be  to  carry  the  principle 
laid  down  in  Chippendale  v.   ToTnlin8im(a)  and  Silk  v. 
Osborne  (b)  far  beyond  what  is  reasonable,  to  apply  it  to 
a  case  like  the  present,  which  cannot  be  materially  dis- 
tinguished from   Cr often  v.  Poole  (c).     It  is  therefore 
unnecessary  to  say  anything  as  to  the  goodness  of  the 
replication:  and  the  rule  will  be  absolute  to  enter  a 
▼erdict  for  the  defendant 

Rule  absolute  {d). 

(a)  4  Doug,  318.   S,  C,  Co,  Bank,  L.(8th  edit.)  428.    7  East,  57,  and 
note  (A)  ibid. 

(b)  1  E$p.  N.  P.  a  140.  (c)  1  B.  §•  Ad.  668. 

(d)  Reported  by  C.  Blaekbum,  Esq. 
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George  Abraham  and  Charles  Story  against 
The  Great  Northern  Railway  Company. 


Dedar^on       /''^ASE.     The  first  count  charged  an  obstruction  by 

there  was  a  the  defendants  of  a  common  highway :  it  Is  unne- 

pablic  naviffa.  . 

ble  river  called  cessary  to  make  further  reference  to  this  count  or  the 

proceedings  thereon.     The  second  count  alleged  that  at 


the  times  of  the  committing  of  the  grievances  there  was, 
and  still  of  right  ought  to  be,  a  certain  public  navigable 
river  called  the  river  Oiise^  running  through  the  counties 
of  Bedford  and  Huntingdon^  the  water  of  which  said 


waters  of 

which  of 

right  flowed 

alpng  the  east 

and  west  sides 

of  F.  Inland, 

without  any 

obstruction  to 

the  navigation 

thereof:  that 

plaintiff  was  possessed  of    bar^^es    navigating  in   and    along  the  river  to  the  east  of 

F,  Jtkmdi  yet  defendants,  contriving  &c.,  wrongfully  and  injuriously  put  earth  &c.  into 

the  bed  of  the  river  to  ^e  east  of  F,  Island,  and  there  wrongfully  and  injuriously  kept 

&c.,  and  thereby  wrongfully  and  injuriously  filled  up  the  ancient  channel,  and  penned  up 

the  water,  and  prevented  it  m>m  flowing  in  its  usual  channel,  whereby  plaintiff  was  prevented 

from  navigating  bis  barges  in  the  ancient  course. 

Plea:  that  defendants  were  a  Railway  company  incorporated  by  an  act  embodying 
the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Railways  Clauses  Consolidation  Act, 
1845 :  That,  before  the  passing  of  the  special  act,  and  the  committing  of  the  grievances, 
the  requisite  parliamentary  plans  and  sections  and  books  of  reference  were  deposited  with  the 
proper  clerks  of  the  peace :  That  by  the  special  act  it  was  enacted  that,  subject  to  the 
provisions  of  that  act  and  of  the  incorporated  acts,  it  should  be  lawful  for  defendants  to  make 
and  maintain  the  railway  in  the  line,  and  on  the  lands,  delineated  and  described  in  the  plans 
and  books  of  reference  :  That  the  said  part  of  the  bed  of  the  river  was  in  the  line  and  among 
the  lands  so  delineated  and  described:  whereupon  defendants,  at  the  times  when  &c.,  for 
the  purpose  of  constructing  the  railway,  did,  under  the  powers  in  the  said  acts,  enter  on  the 
said  part  of  the  bed  of  the  river  and  make  part  of  the  railway  thereon,  and  commit  the 
supposed  grievances,  the  same  being  necessary  for  the  making  &c.  the  railway,  as  they 
lawfully  he.    Replication :  De  Injuria. 

On  the  trial,  tne  allegations  in  the  plea  were  proved  as  laid ;  but  defendants  gave 
no  evidence  of  the  preliminary  steps  having  been  taken  which  would  have  been  necessary 
under  the  acts  if  they  had  sought  to  have  the  ownership  of  the  locus  in  quo  vested  in  them 
as  purchasers  under  the  acts.     Verdict  for  defendants. 

Held,  on  motion  for  a  new  trial  or  for  judgment  non  obstante  veredicto :  I .  That,  as  the 
declaration  did  not  claim  for  the  plainti£b  any  interest  in  the  soil,  but  merely  a  public  right 
of  way,  the  question  of  ownership  was  irrelevant,  and  it  was  not  necessary  for  the  defendants 
either  to  allege  or  prove  that  such  preliminary  steps  had  been  taken. 

2.  That  the  first  clause  of  sect.  16  of  the  Railway  Clauses  Consolidation  Act,  1845,  (as  to 
works  to  be  executed  by  the  Company),  empowers  companies  to  execute  such  works  in 
navigable  rivers,  and  is  not  by  the  second  clause  of  that  section  restricted  to  works  in  rivers 
not  narigable. 

3.  That,  although  the  proviso  at  the  end  of  sect.  16  requires  that  in  the  exercise  of  the 
powers  the  Company  "  shall  do  as  little  damage  as  can  be,'*  the  plea,  which  did  not  allege 
that  the  defendants  had  done  as  little  damage  as  could  be,  was  not  bad  for  that  omission. 
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river  had  of  right    flowed  and    still  of  right   ought  QueeiCs  Bench, 

to  flow  in   its  ancient   and  accustomed  channels  and   ^ 

courses,  to  wit  along  the  east  and  west  sides  of  a 
certain  island  called  FoUey  Island,  without  any  obstruc- 
tion to  the  navigation  thereof:  that  the  plaintifis  were 
lawfully  possessed,  as  of  their  own  property,  of  divers 
barges  laden  with  coal  of  the  plaintiffs;  and  which  said 
barges  so  laden  the  plaintifis  were  navigating  in  and 
along  the  said  river  Ouse,  to  wit  a  certain  part  of 
the  said  river  to  the  east  of  the  said  island:  yet 
defendants,  well  knowing  &c.,  but  contriving  &c.,  on 
&c.,  wrongfully  and  injuriously  put  and  placed,  and 
caused  and  procured  to  be  put  &c.,  divers  large  quantities 
of  earth,  soil,  mould,  stones,  materials  and  rubbish  into 
the  said  river,  and  in  and  upon  the  bed  thereof,  to  wit 
in  and  upon  that  part  of  the  bed  of  the  said  river  lying 
to  the  east  of  FoUey  Island,  and  there  wrongfully  and 
injuriously  kept  &c.,  and  thereby  and  therewith  wrong- 
fully and  injuriously  choked  and  filled  up  the  said  river 
in  its  ancient  channel  and  course,  to  wit  the  parts  last 
aforesaid,  and  then  penned  up  and  penned  back  the 
water  of  the  said  river,  and  hindered  and  prevented  the 
same  fi-om  running  and  flowing  in  and  along  its  usual 
and  accustomed  channels  and  course,  or  in  so  ample  and 
beneficial  a  manner  as  the  same  otherwise  would  have 
done :  by  means  of  which  said  several  premises  the  plain- 
tiffs during  all  the  time  aforesaid  were  hindered  and 
prevented  from  passing  with,  and  from  navigating,  their 
said  barges  so  laden  as  aforesaid,  in  and  along  the  said 
river  in  its  ancient  channels  and  course,  to  wit  the  said 
part  of  the  said  river,  as  they  otherwise  might  and  could 
have  done ;  and  thereby  had  lost  &c. 

The  defendants  pleaded  (with  other  pleas),  fourthly, 
to   the  second  count,  that  they,  before  and  at  the  time 
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of  the  committing  &c.,  were,  and  still  are,  the  company 
incorporated  by  an  act  passed  in  the  session  of  Par- 
liament held  &c.  (9  &  10  Vict  c.  IxxL,  local  and 
personal,  public),  "  for  making  a  railway  from"  &c., 
**to  be  called  'The  Great  Northern  Railway:'*  That 
the  acts  of  Parliament  made  and  passed  &c.  (The 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vtct. 
c.  18.,  and  The  Riulways  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  20.)  were  and  are  incorporated 
with,  and  form  part  of,  the  said  in  that  plea  first  above 
mentioned  act  of  Parliament ;  and  that,  before  and  at  the 
time  of  the  passing  the  special  act,  and  before  the  com- 
mitting &c.,  certain  plans  and  sections  of  the  undertaking, 
to  wit  the  railway  in  the  said  acts  mentioned,  shewing 
the  lines  and  levels  thereof,  and  also  books  of  reference 
containing  the  names  of  the  owners,  lessees  and  occu- 
piers of  the  lands  through  which  the  same  was  intended 
to  pass,  had  been  and  were  deposited  with  the  clerks  of 
the  peace  of  divers  counties  in  England,  and,  amongst 
others,  with  the  clerks  of  the  peace  for  the  counties  of 
Bedford  and  Huntingdon.  That  in  and  by  the  said  first 
mentioned  act  it  was  enacted  that,  subject  to  the  pro- 
visions in  that  act  and  the  acts  incorporated  therewith,  it 
should  be  lawful  for  the  defendants  to  make  and  main- 
tain the  said  railway  and  works  in  the  line  and  upon 
the  lands  delineated  and  described  on  the  said  plans  and 
books  of  reference,  and  to  enter  upon,  take  and  use  such 
of  the  said  lands  as  should  be  required  for  that  purpose. 
That  the  said  pan  of  the  bed  of  the  river  lying  to  the 
east  of  FoUey  Island  was  in  the  line  and  among  the  lands 
delineated  in  the  said  plans  and  described  in  the  said 
books  of  reference:  whereupon  defendants  did  after- 
wards, to  wit  at  the  times  when  &c.,  for  the  purpose 
of  making  and  constructing  the  railway  in  the  said  act 
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mentioned,  and  under  and  by  virtue  of  the  powers  and   QueenU  Btnch, 

1851 
provisions  in  the  said  act  and  the  acts  of  Parliament  there-  !_ 

with  incorporated,  and  not  otherwise,  enter  upon  the      Abraham 

same  part  of  the  bed  of  the  river,  and  did  then  and  at  the       Great 
^  '  Northern 

said  times  when  &c.  make  and  construct  part  of  the  said       Railway 

^  Company* 

railwa;  thereon,  and  did  in  and  upon  the  said  part  of  the 

bed  of  the  said  river  commit  the  said  supposed  grievances ; 
the  said  supposed  grievances,  and  each  and  every  of 
them,  being  necessary  for  the  purpose  of  making,  con- 
structing and  maintaining  the  said  railway  and  under* 
taking;  as  they  lawfully  &c.     Verification. 

Replication :  De  injuria.     Issue  thereon. 

On  the  trial,  before  Patteson  J.,  at  the  Huntingdon 
Summer  Assizes,  1850,  it  appeared  that,  at  the  point  of 
the  obstruction  complained  of,  the  river  Ouse  was  divided 
into  two  navigable  branches  running  east  and  west  of  an 
island  called  Folley  Island;  and  that  the  railway  was  car- 
ried on  an  embankment  built  upon  and  along  the  bed  of 
the  eastern  branch,  whereby  that  branch  was  completely 
and  permanently  obstructed,  the  western  branch  being 
left  navigable  as  before.  The  defendants  proved  the 
several  allegations  in  their  fourth  plea,  but  did  not  give 
any  evidence  of  their  having  taken  any  of  the  prelimi- 
nary steps  required  by  the  incorporated  acts  where  a 
Railway  company  seeks  to  acquire  the  ownership  of 
land  by  purchase  under  the  provisions  of  those  acts ;  and 
the  plaintifis  objected  that,  in  the  total  absence  of  such 
evidence,  the  verdict  on  the  issue  raised  on  the  fourth 
plea  ought  to  be  entered  for  the  plaintifiis.  The  learned 
Judge  overruled  the  objection :  and,  under  his  direction, 
a  verdict  was  found  for  the  defendants  on  the  issue 
raised  on  the  fourth  plea,  and  for  the  plaintiffs  on  all  the 
other  issues. 

VOL.  XVI.  N.  8.  2  a 
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Q.   B.   HILARY  VACATION. 

In  the  following  Michaelmas  vacation  (a),  O^MaUeyy 
for  the  plaintifis^  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection,  and  also  for  judgment  for 
the  plaintifis,  on  the  issue  on  the  fourth  plea,  non  obstante 
veredicto,  on  the  ground  that  the  plea  did  not  shew  that 
the  defendants  had  taken  the  said  prehminaiy  stepe,  or 
that  in  executing  the  work  they  had  done  as  little  damage 
as  could  be ;  and  that  no  statute  authorized  the  construc- 
tion of  such  works  in  the  bed  of  a  navigable  river. 


WeUs  and  Phipson  now  shewed  cause  (6).  This  is  not 
an  action  of  trespass  for  an  encroachment  on  the  soil 
of  the  plaintifiB,  but  an  action  on  the  case  for  obstructing 
a  way  over  which,  without  claiming  any  interest  in  the 
soil,  they  had  a  right  of  passage.  The  defendants,  also, 
do  not  by  this  plea  claim  any  interest  in  the  soil,  but 
rely  on  the  powers  given  them  by  the  acts  to  interfere 
with  the  river,  no  matter  in  whom  the  soil  may  be 
vested.  The  question  of  ownership  is  therefore  irrelevant ; 
and  proof  that  the  defendants  had  taken  the  necessary 
formal  steps  for  having  that  ownership  vested  in  them- 
selves could  not  be  required. 

The  real  question  is  as  to  the  extent  of  their  powers. 
By  Stat  8  &  9  VkL  c.  20.  s.  16.  they  are  empowered, 
for  the  purpose  of  constructing  the  railway,  or  the  ac- 
commodation works  connected  therewith,  'Uo  execute 
any  of  the  following  works  ;**  "  They  may  make  or  con- 
struct, in,  upon,  across,  under,  or  over  any  lands,  or  any 
streets,  roads,"  &c.,  "  rivers,"  &c.  "  or  other  waters, 
within  the  lands  described  in  the  said  plans,  or  men- 
tioned in  the  said  books  of  reference  or  any  correc- 

(a)  The  motion  was  made  at  this  time  by  leave  of  the  Court 

(6)  Before  Lord  Campbell  C.  J.,  PatUaon,  Qikridge  and  Wightmtm  Ji. 
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tion  thereof,  such  temporary  or  permanent   inclined  Queen'i  Bench, 

planes,  tannels,  embankments,"  &c.,  ''roads,  ways,  pas-  , 

sages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences 

as  they  think  proper;"  and  "  may  alter  the  course  of  any 

rivers  not  navigable,"  &c.,  "  within  such  lands,  for  the 

purpose  of  constructing  and  maintaining  tunnels,  bridges, 

passages,  or  other  works  over  or  under  the  same,  and  divert 

or  alter,  as  well  temporarily  as  permanently,  the  course  of 

any  such  rivers  or  streams  of  water,"  &c.,  ''  in  order  the 

more  conveniently  to  carry  the  same  over  or  under  or 

by  the  side  of  the  railway,  as  they  may  think  proper." 

The  declaration  does  not  charge  any  alteration  in  the 

course  of  the  river,  as  to  which  there  might  have  been  a 

difference  between  a  navigable  river  and  a  river  not 

navigable :  it  only  charges  an  obstruction  of  the  channel, 

as  to  which  the  enactment  makes  no  distinction  between 

navigable  rivers  and  rivers  not  navigable,  but  gives  the 

powers  equally  over  alL     The  allegations  in  the  count 

would  be  sustained  by  proof  that  a  single  pier  had  been 

erected  in  the  bed  of  the  river :  but  neither  the  erection 

of  a   pier  in   the   river's  bed,    nor  the  narrowing  its 

channel,   is  an  alteration  of  the  course  of  the  river. 

[Lord  Campbell  C.  J.     It  has  been  decided   that  the 

erection  of  a  pier  in  a  navigable  river  is  not  necessarily 

a  nuisance  (a).]     On  the  construction  contended  for  by 

the  plaintiffs,  the  powers  given  as  to  rivers  would  be 

nugatory;  for,  if  a  partial  obstruction  or  narrowing  of 

the  channel  is  to  be  regarded  as  an  alteration  of  the 

cursus  aquas,  the  throwing  a  bridge  like  London  Bridge 

over  a  river  is  so  too.     In  Attorney  General  v.  South- 


(a)  Phipson  on  this  point  afterwards  mentioned  Regina  v.  BetU,  May 
22d.  1 850.  A  notice  of  this  case,  so  far  as  it  bears  on  the  abo? e  point,  will 
be  found  at  the  end  of  the  present  volume. 
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ampton  Railway  Company  (a)  the  defendants  were  pro- 
ceeding to  erect  a  bridge  over  a  turnpike  road,  under 
a  special  act,  one  section  of  which  authorized  them  to 
erect  bridges  over  turnpike  roads,  so  as  to  leave  a 
clear  and  open  space  under  every  arch,  of  not  less  than 
fifteen  feet ;  another  section  required  the  Company  to 
make  substituted  roads  instead  of  roads  cut  through, 
divided,  raised,  sunk,  or  taken ;  the  bridge,  as  designed, 
would  have  had  the  effect  of  leaving  a  space  under  the 
arch  of  only  twenty  four  feet,  which  was  much  less  than 
the  average  width  of  the  road.  It  was  contended  that 
the  Company  were  not  entitled  to  substitute  so  contracted 
a  road :  but  SIiadweUY.  C.  held  that  the  narrowing  of  the 
width  of  the  road  within  the  statutory  powers  was  not  an 
excess  of  the  Company's  authority.  Sect.  17  of  stat  8  &  9 
Vict  c.  20.,  requiring  the  consent  of  the  Admiralty  to  works 
below  high  water  mark,  and  the  provisions  in  the  special 
act  for  the  protection  of  certain  specified  rivers  (*),  would 
be  unnecessary  if  the  Company  are  not  authorized  by 
the  16th  section  to  construct  works  "  in"  and  "upon" 
the  bed  of  a  river ;  the  shore  of  a  tidal  stream  is  part  of 
its  bed.  [Lord  Campbell  C.  J.  The  bed  of  a  river  is 
the  alveus,  as  distinguished  from  the  shore,  and  from 
places  where  floodwaters  occasionally  collect :  the  point 
was  under  consideration  in  a  bridge  case  from  Oxford- 
shire  (c).]  In  Ramsden  v.  Manchester,  South  June- 
tiony  and  Altrincham  Railway  Company  {d)  the  plaintiff 


(a)  9  Sim.  78. 

(6)  Stat  9  &  10  net,  e,  Ixxi.  by  ».  106,  107,  147,  148,  149,  172  to 
180,  and  191,  regalates  or  provides  against  the  obstruction  or  diversion 
of  the  rivers  therein  named. 

(c)  Bex  V.  Oxfordshire^  I  B,  ^  Ad,  289.  See  Be^na  v.  Derbyshire, 
2  Q.  n,  745.  755. 

(d)  1  Exch,  723. 
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sued  in  trespass  for  breaking  and  entering  bis  close : 
basy  tberefore,  no  bearing  on  tbe  present  case. 


It 


CfMaUey  and  WorUedgef  contra.  Tbe  acts  complained 
of  constitute  an  alteration  of  tbe  course  of  tbe  river :  tbe 
declaration^  indeed,  admits  of  a  moBe  limited  construc- 
tion; but  tbe  pleas  bave  put  upon  it  tbe  larger  con- 
struction, and  justify  for  an  alteration :  bad  tbey  been 
less  general,  tbe  plaintifis  would  bave  newly  assigned 
a  complete  obstruction.  On  any  view  of  tbe  pleadings, 
tbe  pleas  ougbt  to  bave  sbewn  compliance  witb  tbe 
preliminaries  required  by  tbe  general  act :  tbe  special 
act  is  a  contract  witb  tbe  public  (Blakemore  v.  The 
Glamorganshire  Cajud  Company  (a)  ),  incorporating  tbe 
provisions  of  tbe  general  acts,  slat.  8  &  9  Vict.  c.  18. 
«.  84.,  wbicb  requires  tbe  price  to  be  paid  before  tbe 
Company  enters  on  any  land  required  to  be  purcbased 
or  permanently  used  for  tbe  purposes  and  under  tbe 
powers  of  tbe  act,  and  stat  8  &  9  Vict  c.  20.  s.  6.,  as  to 
compensation  to  parties  injuriously  affected :  tbe  pleas 
do  not  affect  to  sbew  any  compliance  witb  tbesc  pro- 
visions. It  is  urged  that  tbis  is  the  case,  not  of  an 
owner,  but  of  a  stranger  complaining  of  a  public  nui- 
sance. But  a  parish  may  complain  of  the  stopping  up 
of  one  of  the  branches  of  a  navigable  river,  whereby  that 
parish  has  been  entirely  deprived  of  it;  and  that,  in 
reality,  is  the  case  here.  The  contemplated  injury  being 
public,  no  individual  had  any  locus  standi  to  oppose 
it  in  Parliament  The  thing  which  has  been  done 
could  not,  even  if  authorized  by  the  acts,  be  legally 
done  without  acquiring  the  ownership  or  making  full 
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(a)   1  Mi/Ue  §  a:.  154.  162. 
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compensation :  and  the  only  way  in  which  the  public 
can  be  protected  is  by  compelling  the  Company  to  shew 
that  they  have  done  everything  essential  to  the  legality 
of  their  conduct 

The  pleas  are  bad  also  on  the  ground  that  they  do  not 
allege  compliance  vith  the  proviso  at  the  end  of  sect.  16 
of  Stat.  8  &  9  VicL  c.  20.,  that ''  the  Company  shall  do  as 
little  damage  as  can  be;"  the  importance  of  which  is 
shewn  by  Manser  v.  The  Northern  and  Eastern  Counties 
RaUuHxy  Company  (a).  It  is  only  by  holding  a  com- 
pliance with  this  proviso  to  be  material  that-  the  con- 
struction which  the  defendants  give  to  the  body  of  the 
enactment  can  be  supported.  [Wxghtman3.  These  words 
do  not  enter  into  the  authority  to  do  the  act,  but  apply 
to  the  damage  which  may  occur  in  doing  it  Lord 
Campbell  C.  J.  They  are  like  the  words  which  occur 
in  the  common  justification  in  trespass,  *^  doing  no 
unnecessary  damage,"  &c.] 

The  main  question  is  on  the  construction  of  the  16th 
section  of  stat  8  &  9  Vict  c.  20.  Many  of  the  powers 
therein  given  are  altogether  inapplicable  to  many  of  the 
subject  matters  to  which  the  enactment  relates:  they 
must  therefore  be  taken  reddendo  singula  singulis :  the 
second  clause  shews  what  words  are  properly  applicable 
to  rivers;  the  expression  ^^ other  works"  in  that  clause 
means  works  ejusdem  generis,  such  as  culverts:  this 
clause  also,  by  limiting  the  powers  as  to  rivers  not 
navigable,  shews  that  the  first  clause  is  not  to  be  so 
construed  as  to  give  larger  powers  over  navigable  rivers. 
The  protection  afibrded  to  roads  and  canak  by  sects.  1 1 
and  46  does  not  extend  to  rivers;  and  sect  17  does  not 


(a)  2  RaUw,  Ctues,  380.     (  F.    Chaneellor  of  England  and  Lord  Chan- 
etUor,  1841.) 
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extend  to  the  beds  of  riveiB.  Several  of  the  matters  men- 
tioned in  the  first  clause  of  sect  16,  such  as  roads,  canals, 
&C.,  are  also  made  the  subjects  of  special  provisions  in 
other  sections  of  the  act,  just  as  rivers  are  made  the 
subject  of  a  special  provision  in  the  second  clause :  this 
shews  that  the  first  clause  is  not  to  i^eceive  the  enlarged 
construction  which  has  been  contended  for. 
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Cur.  adv.  milt. 


Patteson  J.,  on  a  subsequent  day  of  this  vacation 
{February  22d),  delivered  judgment  After  having 
shortly  stated  the  pleadings,  his  Lordship  said : 

Upon  the  trial  it  was  contended  for  the  plaintifis  that 
the  defendants  under  this  plea  were  bound,  not  only  to 
shew  that  the  part  of  the  river  obstructed  was  delineated 
and  described  in  the  plans  and  books  of  reference  and 
was  used  for  the  necessary  construction  of  the  railway, 
but  also  that  all  notices  required  by  the  acts  for  the 
purchase  of  such  part  of  the  river  from  the  owners  of 
the  bed  of  it  had  been  given,  and  all  other  things  done, 
which  were  requisite  to  vest  that  part  of  the  bed  of  the 
river  in  the  Company.  The  learned  Judge  told  the 
jury  that  the  allegations  in  the  plea  did  not  make  such 
proof  necessary:  and  they  found  a  verdict  for  the 
defendants. 

A  rule  nisi  for  a  new  trial  has  been  obtained  on  the 
ground  of  misdirection  in  this  respect  Also  for  judg- 
ment non  obstante  veredicto,  on  the  ground  that,  if  the 
Judge  was  right  in  his  construction  of  the  plea,  the  plea 
is  bad  for  the  want  of  averments  that  those  various  acts 
had  been  done  which  it  had  been  insisted  ought  to 
have  been  proved  at  the  trial;  and,  further,  upon  the 


596 


Q.  B.   HILARY  VACATION. 


Abraham 
▼, 

Orrat 
Northern 

Rftilway 
Company, 


Fohtme  XVL   gTouod  that  none  of  the  acts  of  Parliament  authorized 
.  the  Company  to  construct  their  railway  upon  the  bed  of 
the  navigable  part  of  the  river. 

This  rule  has  been  argued  before  us:  and,  upon  con- 
sideration,  we  are  of  opinion  that  the  learned  Judge  was 
right  in  the  construction  which  he  put  upon  the  plea,  and 
therefore  that  there  is  no  ground  for  granting  a  new  trial 
With  respect  to  judgment  non  obstante  veredicto,  we 
are  of  opinion  that,  as  against  the  plaintifis  in  this  action, 
who  hlid  no  interest  in  the  soil  in  the  bed  of  the  river, 
but  have  only  the  right  of  passage  on  the  navigable 
highway  common  to  all  the  Queen's  subjects,  it  was  not 
necessary  for  the  defendants  to  aver  and  prove  that  they 
had  taken  the  proper  steps  to  vest  in  them  the  owner- 
ship of  the  bed  of  the  river.  If  they  were  entitled  by 
the  acts  of  Parliament  to  convert  a  portion  of  the  navi- 
gable river  into  a  railway,  and  so  to  obstruct  and  do 
away  with  a  portion  of  the  navigable  channel,  it  cannot 
be  material  to  the  public  at  large,  or  to  those  persons 
who  were  in  the  habit  of  navigating  that  portion,  whether 
the  ownership  of  the  bed  of  the  river  in  that  portion  has 
been  effectually  transferred,  or  whether  any  one  entided 
to  compensation  in  respect  of  such  ownership  has  or  has 
not  been  satisfied. 

The  remaining  question  is,  whether  the  defendants 
were  authorized  by  any  act  of  Parliament  to  construct 
their  railway  upon  the  bed  of  the  navigable  part  of  the 
river.  The  act  on  which  the  defendants  rely  is  8  &  9 
Vict.  c.  20.  8.  16.  (The  Railway  Clauses  Consolidation 
Act,  1845),  which  provides  that,  for  the  purpose  of  con- 
structing the  railway,  they  may  ^^  make  or  construct,  in, 
upon,  across,  under,  or  over  any  lands,  or  any  streets, 
hills,  valleys,  roads,  railroads  or  tramroads,  rivers,  canals^ 
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brooks,  streams,  or  other  waters,  within  the  lands  de-  Quten^t  Bench, 
scribed  in  the  said  plans,  or  mentioned  in  the  said  books  * 

of  reference  or  any  correction  thereof,  such  temporary 
or  permanent  inclined  planes,  tunnels,  embankments^ 
aqueducts,  bridges,  roads^  toays^  passages,  conduits, 
drains,  piers,  arches,  cuttings,  and  fences,  as  they  shall 
think  proper." 

They  have  here  constructed  an  embankment  and 
road  in  and  upon  the  river  described  in  the  plan  and 
mentioned  in  the  books  of  reference. 

The  word  "  rivers"  is  here  used  without  any  qualifi- 
cation, and  would  seem  therefore  to  include  navigable 
rivers  as  well  as  rivers  not  navigable ;  especially  as  the 
word  '^  roads,"  here  also  used,  plainly  includes  highways, 
along  which  the  public  have  full  as  extensive  a  right  of 
passage  as  they  have  along  navigable  rivers.  Other 
provisions  are  introduced  into  the  act  as  to  the  mode 
of  using  roads,  but  none  as  to  the  mode  of  using  navi* 
gable  rivers.  Whether  such  provisions  were  inten- 
tionally omitted,  and  if  so  for  what  reason,  we  cannot 
tell:  but  we  cannot  see  that  such  omission  justifies  us  in 
qualifying  the  meaning  of  the  word  ^^  rivers"  in  this 
clause,  or  in  efiect  adding  the  words  ^^  not  navigable,*' 
which  are  not  to  be  found  in  the  clause  itself. 

The  plans  and  books  of  reference  would  be  before  the 
legislature  when  the  special  act  for  constructing  this 
railway  was  passed :  and,  although  it  may  be  true,  as  was 
suggested,  that  no  particular  individual  felt  so  much 
interest  in  opposing  the  act,  by  reason  of  the  insertion  of 
a  portion  of  this  navigable  river  in  such  plans  and  books, 
as  to  make  it  a  subject  of  controversy  during  the  progress 
of  the  act,  yet  we  are  not  warranted  in  supposing  that 
the  legislature  overlooked  such  insertion,  or  in  limiting 
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the  operation  of  the  plain  words  which  the  legislature 
has  employed. 

The  subsequent  part  of  the  clause  in  question  was 
relied  on  by  the  plaintiff,  which  provides  that  the  Com- 
pany may  **  alter  the  course  of  any  rivers  not  naviffobk,^ 
**  within  such  lands,  for  the  purpose  of  constructing  and 
maintaining  tunnels,  bridges,  passages,  or  other  works 
over  or  under  the  same,  and  divert  or  alter,  as  well  tem- 
porarily as  permanently,  the  course  of  any  such  rivers,** 
"in  order  the  more  conveniently  to  carry  the  same  over 
or  under  or  by  the  side  of  the  railway,  as  they  may  think 
proper:"  and  it  was  urged  that  the  Legislature  mani- 
festly intended  to  confine  the  power  of  diverting  and 
altering  the  course  of  rivers  to  those  which  are  not  navi- 
gable, which  would  be  entirely  firustrated  if  the  word 
•*  rivers,"  in  the  prior  part  of  the  clause,  were  held  to 
indode  navigable  rivers,  since  the  language  used  in  that 
prior  part  is  so  comprehensive  as  to  include  the  power  of 
diverting  and  altering  the  course  of  the  rivers  there  men- 
tioned. But  we  think  that  this  reasoning  is  not  sound. 
The  prior  part  of  the  clause  gives  only  the  power  of 
constructing  works  in  and  upon  rivers  within  the  lands 
described  in  the  plans  and  books  of  reference ;  yet  we 
think  not  so  as  to  divert  or  alter  the  entire  course  of  such 
rivers,  or  to  obstruct  the  whole  navigation  of  them,  if 
navigable ;  for  we  cannot  suppose  that  the  Legislature 
would  permit  such  lands  to  be  included  in  the  plans  and 
books  of  reference  as  would  enable  the  Company  so  to 
divert  or  alter  the  entire  course  of  navigable  rivers,  or  to 
obstruct  the  entire  navigation  of  them.  But  the  latter 
part  of  the  clause  which  does  apply  to  such  entire  diver- 
sion and  alteration  of  the  course  of  rivers  is  expressly 
confined  to  those  which  are  not  navigable.     The  one 
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contemplates  the  appropriation  of  a  part  of  the  river  to  Queen^i  Bench. 
the  uses  of  the  railway,  leaving  the  residue  of  it  in  its  . 
usual  course  and  the  navigation  of  that  residue  unim- 
peded, where  it  is  a  navigable  river ;  the  other  contem- 
plates the  entire  destruction  of  the  whole  course.  The 
erecting  anything  in  a  navigable  river  or  upon  a  highway, 
which  would  be  a  nuisance  if  not  authorized  by  act  of 
parliament,  cannot  by  any  reasonable  construction  of 
language  be  considered  as  a  diverting  or  altering  the 
course  of  such  river  or  highway.  No  doubt  such  an 
erection  in  a  navigable  river,  by  preventing  the  water 
from  flowing  at  all  along  the  site  of  the  erection,  would 
prevent  the  water  of  the  river  from  Jlawinff  in  its  accus- 
tomed channels  and  course  in  so  ample  a  manner  as  it 
otherwise  would  have  done,  which  is  the  language  used  in 
this  declaration :  but  that  is  a  very  difierent  thing  from 
diverting  or  altering  the  course  of  the  river  within  the 
meaning  of  the  statute  8  &  9  Vict  c.  20. 

For  these  reasons  we  are  of  opinion  that  the  plea 
objected  to  is  sufficient,  and  that  the  rule  which  has 
been  obtained  must  be  discharged.  There  was  a  cross 
rule  for  a  new  trial  obtained  by  the  defendants  as  re- 
garded the  grievances  complained  of  in  the  first  count  of 
the  declaration,  which  were  for  obstructing  a  road  lead- 
ing to  the  river.  This  rule  was  granted  on  the  ground 
of  the  verdict  for  the  plaintifls  being  against  evidence. 
It  has  not  been  argued:  but  it  is  agreed  that  that  rule 
should  be  discharged  by  consent. 

Rules  discharged  (a). 


(a)  Reported  by  R.  HaU,  Esq. 
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Austin  and  Davis  against  The   Manchester, 
Sheffield  and  Lincolnshire  Railway  Company. 


/^  ASK  The  declaration  contained  two  counts.  The 
second  count  stated  that,  whereas  defendants  hereto- 
fore, to  wit  21st  February  1849,  and  before  and  at  the 
time  of  the  committing  &c.,  were  the  proprietors  of  a 
certain  railway,  to  wit  TTie  Manchester,  Sheffield  and 
Lincolnshire  Raihoay,  and  of  certain  carriages  used  by 
them  for  the  carriage  and  conveyance  of  passengers, 
horses,  cattle,  goods  and  chattels,  in,  upon  and  along  the 
said  railway  and  certain  other  railways,  to  wit  The  East 
Lincolnshire  Railway  and  The  Eastern  Counties  Railway , 
from  a  certain  place,  to  wit  New  HoUand  in  the  county 
of  Lincoln,  to  a  certain  other  place,  to  wit  the  Shoreditch 
station  of  The  Eastern  Counties  Raihoay  in  the  county 
of  Middlesex,  for  hire  and  reward  to  the  defendants  in 
that  behalf;  and  thereupon  plaintifis,  heretofore,  to  wit 

the  carriage 

(which,  with  the  locomotive  oower  thereof,  was  then  in  the  management  of  defendants X  a 
wheel  of  the  carriage  took  nre,  of  which  defendants  at  a  convenient  time  and  place  had 
notice,  and  were  requested  by  plaintiffs  not  to  persist  in  further  carrying  the  horses  in  the 
carriage;  but  defendants  persisted;  and  the  wheel  took  fire  again,  for  want  of  duo  pre- 
caution ;  and  broke ;  and  the  carriage  was  consequently  thrown  out  of  its  proper  position, 
and  the  horses  were  injured. 

Plea :  that  plaintifi  did  not  deliver,  nor  defendants  receive,  the  horses  to  be  carried, 
mode  et  formlu      Issue  thereon. 

It  was  proved  that,  when  the  horses  were  delivered  to  defendants,  plaintiffs  signed  a  ticket, 
whereby  the  owner  of  the  goods  conveyed  undertook  to  bear  all  the  risk  of  injury  by  con- 
veyance  and  other  contingencies,  and  was  required  to  sec  to  the  efficiency  of  the  carriage 
before  he  allowed  his  horses  to  be  placed  therein,  the  charge  being  for  the  use  of  the  car. 
riaffes  and  the  locomotive  power,  only ;  and  the  proprietors  of  the  carriages  were  not 
to  be  responsible  for  any  defect  in  them,  unless  complaint  was  made  before  the  carriages 
left  the  station,  nor  for  any  damage  to  horses  travellmg  in  their  vehicles,  however  cauMd. 
It  was  further  shewn  that  parties  sending  horses  on  these  terms  paid  a  lower  price  than  for 
sending  in  the  ordinary  mode. 

Held,  that  the  traverse  taken  by  the  plea  was  material,  and  that  the  defendants  were 
entitled  to  a  verdict  on  the  issue. 


Declaration 
in  case  alleged 
that  defendants 
were  proprie- 
tors of  a  rail- 
way and  car- 
riages used  for 
the  convey- 
ance of  horses 
lirom  iV.  to 
S.f  for  hire 
that  plaintifli, 
at  request  of 
defendants, 
delivered  to 
them,  and 
they  received, 
horses  to 
be  carried 
for  plaintiffii 
by  aefendants 
in  a  carriage, 
for  reward, 
from  N.  to  S, 
That,  while 
the  horses 
were  being 
conveyed  in 
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on  &c.  aforesaid,  at  the  request  of  defendants,  delivered  Queen't  Bench. 

and  caused  to  be  delivered  to  defendants,  at  New  Holland,  ^^^^' 

and  defendants  then  accepted  and  received  of  and  from  Austin 

plaintiffs,  divers,  to  wit  thirty  horses  &c,  of  great  value  Manchestbb, 

&C.,  of  plaintifis,  to  be  carried  for  plaintifis  by  defendants,  RaUway 

Compiny. 

to  wit  in  the  said  carriages  of  defendants,  and  in,  upon 
and  along  the  said  railways  respectively,  for  reward  to 
defendants  in  that  behalf,  to  wit  from  New  Holland  in  the 
county  of  Lincoln  aforesaid  to  the  Shoreditch  station  of 
T%e  Eastern  Counties  Railway  in  the  county  of  Middlesex^ 
and,  on  their  arrival  at  the  last  mentioned  place,  to  be 
delivered  up  by  defendants  to  plaintifis :  and  thereupon 
afterwards,  to  wit  on  &c.  aforesaid,  and  after  such 
delivery  by  plaintiffs  and  acceptance  by  defendants  of 
the  said  horses  &c.,  for  the  purpose  aforesaid,  the  same 
were  placed,  to  wit  by  defendants,  in  pursuance  of  such 
purpose,  in  certain  carriages  of  defendants,  to  be  carried 
and  conveyed  therein,  in,  upon  and  along  the  said  rail- 
ways respectively,  to  wit  from  the  place  in  that  behalf 
aforesaid  to  the  place  also  in  that  behalf  aforesaid :  that 
afterwards,  and  after  the  said  horses  &c.  had  left  New 
Holland  aforesaid,  and  whilst  they  were  being  conveyed 
in,  along  and  upon  the  said  railways  by  defendants,  in 
the  said  carriages  of  defendants,  to  their  destination 
aforesaid,  and  before  they  had  arrived  thereat,  and  whilst 
the  said  carriages  and  the  locomotive  power  thereof  were 
respectively  under  the  management  and  controul  of  de- 
fendants, to  wit  on  &c.  aforesaid,  one  of  the  wheels  of 
one  of  the  said  carriages,  in  which  divers,  to  wit  seven, 
of  the  said  horses  &c.  were  then  being  conveyed  as  afore- 
said, caught  fire,  to  wit  by  means  of  friction  caused  by 
the  revolution  thereof;  of  which  defendants  then  had 
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VohmtXVi.    due  notice,  and  were  afterwards,  and  after  the  said 

wheel  had  so  caught  fire,  to  wit  at  a  convenient  time  and 

Austin       place  for  thiit  purpose,  to  wit  when  the  said  last  men- 

liANCHEBTEB,  tioncd  caTriaipe  had  arrived  at  the  next  station  and  had 
SHEpraLD&e.  ^ 

Rulway      stopped  there,  and  whilst  it  was  stopping  there,  and 


CknnptBj. 


before  it  had  reached  its  said  final  destination,  requested, 
to  wit  by  plaintifis,  not  to  persist  in  further  conveying 
the  said  last  mentioned  horses  &c.  in  the  said  carriage, 
the  wheel  whereof  had  so  caught  fire ;  which  defendants 
then  wholly  refused  to  do ;  and  afterwards,  to  wit  on  &c. 
aforesaid,  in  spite  of  such  request  of  plaintifls,  defendants, 
still  having  the  sole  controul  over  and  management  of  the 
last  mentioned  carriages  and  the  said  contents  thereof 
persisted  in  further  conveying,  and  did  continue  to 
convey,  the  said  horses  &c.  in  the  said  last  mentioned 
carriage,  to  wit  from  the  said  last  mentioned  station  and 
along  the  said  railways,  towards  their  destination  afore- 
said: that  afterwards,  and  after  the  last  mentioned 
carriage  had  left  the  last  mentioned  station,  and  whilst 
the  last  mentioned  horses  &c.  were  so  as  last  aforesaid 
being  conveyed  by  defendants  on  and  along  the  said 
railways  in  the  last  mentioned  carriage,  and  before  they 
had  reached  their  said  destination,  to  wit  on  &c.,  the  said 
wheel  of  the  last  mentioned  carriage  again  took  fire,  to 
wit  by  and  for  want  of  due  precaution  against  fiiction, 
and  in  consequence  thereof  became  and  was  snapped  and 
broken,  whilst  the  last  mentioned  horses  &c.  were  so 
being  conveyed  as  last  aforesaid :  and  by  reason  thereof, 
and  not  otherwise,  the  last  mentioned  carriage  was  then 
thrown  out  of  its  proper  position  upon  the  rails  of  the 
said  railways ;  and  the  last  mentioned  horses  &c.,  then 
being  therein,  were  respectively,  by  means  of  the  last 
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mentioned  premises,  thrown  violently  down,  and  greatly  Queeii*»  Benek.- 

lamed  and  otherwise  injured,  insomuch  that  Ste.  (descrip-  ' 

tion  of  damage).  ^''f™ 

Plea  6,  to  the  second  count.     That  plaintifls  did  not  gjjj^^/j^^ 

deliver,  or  cause  to  be  delivered,  to  defendants,  nor  did       R«ilwiy 

Cowipifiy. 
defendants  accept  or  receive  of  or  from  plaintiffs,  the 

horses  &c.  in  the  second  count  mentioned,  to  be  carried 
by  defendants  for  plaintifis,  in  manner  and  form  &c. : 
conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Erk  J.,  at  the  London  sittings 
after  Hilary  term,  1850,  it  appeared  that  the  horses 
were  placed  in  trucks  at  New  Holland;  and,  at  the 
time,  a  ticket,  of  which  the  following  is  a  copy,  was 
signed  by  the  plaintiff  Dams  on  behalf  of  the  plain- 
tiff Austin,  who  could  not  write.  The  ticket  was  a 
printed  form,  with  blanks  to  be  filled  up  according  to 
the  particular  case. 

^*  Manchester,  Sheffield  and  Lincolnshire  Railway, 
Lincolnshire  division. 
Ticket  for  horses,  cattle,  sheep,  pigs,  dogs,  and  live 
stock  of  every  description. 

Date  Feby.  22.  1849. 
No.  28. 

From  New  Holland  to  London        E.     C.    JR. 

£  s.  d. 
3.  Trucks  Horses  @  £7  lO*.  22  10  0 
Catde  @ 

@ 

@ 

@  

This  ticket  is  issued,  subject  to  the  owner's  under- 
taking to  bear  all  the  risk  of  injury  by  conveyance  and 
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.  yoimiu  XVL    Other  contingencies ;  and  the  owner  is  required  to  see 

'        to  the  efficiency  of  the  carriage  before  he  allows  his 

Austin       horses  or  live  stock  to  be  placed  therein :  the  charge 

Manchebtee,  being  for  the  use  of  the  railway  carriages  and  locomotive 

Rttlway      power  only.     The  Company  will  not  be  responsible  for 

any  alleged  defects  in  their  carriages  or  trucks,  unless 

complaint  be  made  at  the  time  of  booking,  or  before  the 

same  leave  the  station ;  nor  for  any  damages,  however 

caused,  to  horses,  cattle  or  live  stock  of  any  description, 

travelling  upon  their  railway,  or  in  their  vehicles. 

I  have  examined  the  carriages,  and  am  satisfied  with 

their  sufficiency  and  safety. 

^.       -       ^         ( Owner,  or  on  the 
Signed.     Austin  \  ,,!,/.« 

^     owner  s  behalf. 

Evidence  was  given  in  support  of  the  allegations  in 
the  declaration :  it  also  appeared  that  twenty  one  horses 
were  sent;  and  that,  if  the  horses  had  been  sent  in 
regular  horse-boxes,  the  price  of  conveyance  would  have 
been  501  The  jury  found  that  the  accident  was  occa- 
sioned by  the  fire,  and  that  there  was  negligence  on  the 
part  of  the  Company,  in  proceeding  with  the  carriages. 
The  learned  Judge  directed  a  verdict  to  be  entered  for 
the  defendants  on  the  issue  on  the  sixth  plea,  reserving 
leave  to  move  to  enter  a  verdict  for  the  plaintifis.  A 
verdict  was  also  found  for  the  defendants  on  issuer  upon 
pleas  to  the  first  count  Damages  were  assessed  con- 
tingently. 

In  Easter  term,  1850,  Humfrey  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintifis  on  the  issue  on  the 
sixth  plea,  and  for  judgment  non  obstante  veredicto  (a). 

(a)  The  motion  was  also  framed  to  raise  points  upon  some  of  the  other 
issues ;  but  the  decision  on  the  6th  plea  rendered  these  points  immaterial. 
The  rule  for  judgment  non  obstante  feredicto  was  not  confined  to  any 
particular  plea. 
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Sir  F.  Thegiger  now  shewed  cause.    The  sixth  plea  was    Q««m*f  Bnuh. 


1851. 


not  supported  by  the  evidence.   The  duty  is  insisted  upon 

as  arising  on  a  contract,  which  is  set  out ;  but  the  contract        Austin 

set  out  is  a  general  contract  to  carry  and  deliver  (with    Manchestkb, 
,      ,      ^  ^  ^  Sheffield  Ac. 

no  limitation  beyond  the  ordinary  exceptions  implied  at        Railway 

OonipiBy. 
law),  whereas  the  contract  proved  was  one  of  specially 

limited  liability.   That  a  carrier  may  so  limit  his  liability 

appears  from   Wyld  v.  Pickfard{a).     Shaw  v.  York  Sf 

North  Midland  Railway  Company  {b)  is  in  point :  it  was 

there  held  that  an  allegation  that  horses  were  delivered 

and  received  ^Uo  be  safely  and  securely  carried"  was 

negatived  by  evidence  that  the  owner  of  the  horses  had 

received  a  notice  that  the  owner  was  to  undertake  all 

risks    of  conveyance   and    the  carrier  would    not    be 

responsible  for  any  injury  or  damage.     There  the  Court 

said  that  ^^  the  alleged  duty  of  the  defendants  safely  and 

securely  to  carry  and  convey  the  horses  would  not  arise 

upon  such  a  contract"  as  that  proved. 

Refo  and  W.  A.  Clarky  contr^  There  is  a  fallacy 
on  the  other  side,  in  assuming  that  the  action  is  brought 
on  the  contract  contained  in  the  ticket,  whereas  it 
grounded  on  the  tort.  Further,  the  contract  set  out 
in  the  declaration  is  not  inconsistent  with  that  which 
is  said  to  be  shewn  on  the  ticket:  there  is  still  an 
engagement  to  deliver,  though  there  is  a  provision 
limiting  the  liability.  [Erie  J.  A  qualified  contract 
disproves  an  unqualified  contract  without  contradicting 
it  Wightman  J.  The  declaration  alleges,  in  effect,  a 
contract  raising  a  liability  to  carry,  the  Company  taking 
on  itself  the  responsibility  of  providing  against  defects  in 

(a)  ^  M.  ^  W.  443.  458.  (6)  13  Q.  B,  347. 

VOL.   XVI.    N.    S.  2    H 
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Volume  xr J,    the  carriages.     Patteson  J.     If  the  special  contract  had 

'  _  _  been  set  out,  and  then  the  special  circumstances  alleged^ 

Austin       ^^  plaintiflF  would  have  raised  the  question  which  he 
&HEFFrEL?&c'  ^®"™^  ^^  ^^^^  meant  to  raise.]     Shaw  v.  York  §•  North 
^^''V       Midland  Railway   Company  (a)  was  decided  upon  the 
words  "  safely  and  securely,"  which  do  not  occur  here. 
The  ticket  still  leaves  a  duty  in  the  defendants  which  is 
violated  by  the  alleged  breach.    {^Coleridge  3.    The  plea, 
in  denying  the  contract  alleged  in  the  declaration,  denies 
the  alleged  duty:  you  argue  that  there  exists  some  other 
general  duty.     Wightman  J.     Suppose   the  plea  had 
admitted  the  allegations  in  the  declaration,   but  had 
added  that  the  engagement  was  only  to  carry  in  the 
limited  sense  shewn  by  the  ticket :  would  you  not  have 
demurred?]     That  would  not  have   been  safe.     The 
declaration  is  in  the  ordinary  form  of  declarations  against 
carriers.     The  eflFect  of  the  special  contract  is  "  only  to 
exclude  certain  losses,  leaving  the  carrier  liable  as  upon 
the  custom  of  England  for  the  remainder;"  Wyld  v. 
Pichford  (b).     Here  the  breach  alleged  is  a  violation  of 
the  carrier's  duty,  however  limited;  Gamett  v.  Willan  {c)j 
Smith  V,  Home  (d).     The  complaint  is,  not  simply  that 
the  horses  were  not  carried,  but  that  gross  negligence 
has  intervened.    The  allegation  of  the  delivery  and  receipt 
is  mere  inducement 

Patteson  J.  I  think  the  case,  as  it  arises  on  the 
second  count  and  the  sixth  plea,  very  plain.  The 
declaration  begins  with  alleging  that  the  defendants  were 
owners  of  carriages  &c.,  for  the  carriage  of  horses  &c,  for 

(a)  \3Q.B,  347.  (b)  Q  M,  ^  JF.  458. 

(c)  5  B.8f  Aid.  63. 

(d)  8  Taunt,  144.     See  the  cases  reviewed  in  Hinton  v.  Diblnn,2  Q.  B. 
646. 
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hire  and  reward,  fh>m  a  place  named  to  another  place  Queen*B  Bench, 
named.     Then  it  is  alleged  that  the  plaintiflfe  delivered        ^^^*' 
to  the  defendants,  and  the  defendants  received  from  the       Austin 

V. 

plaintiflfe,  horses  to  be  carried  for  the  plaintiflfe  by  the   Manchebteb, 

r  -^  Sheffield  &c. 

defendants  from  the  one  place  to  the  other,  for  reward.       Railway 

and  on  their  arrival  to  be  delivered  up  by  the  defendants 
to  the  plaintiflfe.  This  is  the  allegation  respecting  the 
delivery  and  acceptance;  and  the  defendants  deny  the 
delivery  and  acceptance,  modo  et  forma.  The  alle- 
gation in  the  declaration  is,  thus,  either  of  a  common 
delivery  to  a  carrier  or  of  a  special  contract  The  fact 
tarns  out  to  be  that  there  was  a  special  contract,  under 
which  the  plaintiflfe  had  less  to  pay  than  under  an  ordi- 
nary delivery,  and  were  to  stand  to  all  the  risk.  Then, 
if  the  declaration  is  to  be  understood  as  alleging  a  special 
contract,  which  is  traversed,  is  there  a  variance  between 
the  contract  alleged  and  the  contract  proved?  There 
clearly  is.  On  the  other  hand,  if  the  declaration  alleges 
merely  a  common  delivery  to  carriers,  it  is  equally  dis- 
proved :  for  the  defendants  did  not  take  as  common  car- 
riers, but  on  a  special  contract  The  only  point  upon  which  . 
I  hesitated  was,  whether  the  traverse  be  material  It  was 
argued,  for  the  plaintiflPs,  that  the  gist  of  the  complaint 
is,  not  simply  breach  of  the  ordinary  duty  of  carriers, 
nor  of  that  arising  on  the  special  contract,  but  negli- 
gence in  persisting  to  go  on  with  the  insuflBcient  carriage 
after  notice  and  request.  But  I  cannot  agree  to  this. 
The  breach  must  arise  by  virtue  of  contract  or  duty.  It  /♦ 
is  quite  true  that  there  might  occur  that  which  would  be 
misconduct  without  reference  either  to  the  contract  or 
the  duty.  But  a  complaint  for  that  should  be  framed  in 
a  diflPerent  way.  It  should  be  stated  what  the  special 
2  R  2 
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Foiume  XVL    coDtract  WES,  and  that  the  act  complained  of  was  some- 

1851  •  . 

thing  of  which  the  plaintifis,  that  being  the  contract 


AuriiN       between  the  parties,  had  still  a  right  to  complain.     But 

KANCHE8TER,  t^g  dccUration  is  left  without  this :  and  it  appears  only 

RtUwiy       that  the  horses  were  delivered  and  received  accordmg  to 
Company. 

the  common  practice  of  carriers ;  and  the  breach  is  made 

to  arise  upon  a  breach  of  the  common  carrier's  duty. 
The  ticket  contains  more  than  a  mere  notice :  it  is  a 
special  contract  which  the  defendants  make  in  conse- 
quence of  the  charge  being  lowered.  It  was  incumbent 
on  the  plaintifis  to  state  the  duty  according  to  the  fact. 
There  are  two  or  three  very  material  words  in  the  judg- 
ment delivered  by  Parhe  B.  in  the  case  cited,  WyU  v. 
Pickford(d).  He  says  that  the  usual  mode  is  to  aver 
**  that  the  goods  were  delivered  by  the  plidntiff  to  the 
defendant,  and  had  and  received  by  the  defendant,  to  be 
kept,  or  carried,  or  dealt  with  in  a  particular  way.** 
It  had  been  stated  here  that  the  contract  was  for  car- 
rying with  a  certain  limitation,  there  would  have  been  a 
good  count :  but  what  is  stated  is  not  truly  or  rightly 
stated.  So  that,  whether  we  call  it  duty  or  contract, 
there  is  a  variance. 

CoLERiDOB  J.  I  am  of  the  same  opinion.  The  rule 
is  to  enter  a  verdict  on  the  plea ;  and,  in  considering 
that,  we  of  course  assume  the  plea  to  be  material.  It  is 
argued  that  the  declaration  does  not  allege  a  contract  to 
•  carry  safely  and  securely :  but  that  I  think  is  an  unim- 
portant difference:  the  contract  to  carry  is  a  contract 
to  carry  safely  and  securely,  subject  to  the  limitations 
which  the  law  imposes  on  the  liability  of  carriers.     But 

(a)  8  Af.  ^  IT.  458. 


Company. 
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here  the  contract  proved  imposes  a  limitation  quite  dif-    Queen^M  Bench 
ferent  fix)m  that  imposed  by  the  law.     The  plaintiffs,        ^^^^' 
therefore,  fail  to  sustain  the  issue.  Austin 

V. 

BIanchesteb, 

Sheffield  &c. 

WiGHTMAN  J.    I  am  of  the  same  opinion.     This  is  an      ^Railway 

action  on  the  case  founded  either  on  contract  or  on  the 

duty  of  a  common  carrier.    The  defendants  are  carriers: 

but  the  duty  arising  from  that  is  negatived  here,  by  the 

fact  of  the  special  contract     Then,  if  the  declaration  be 

(as  it  really  is)  founded  on  contract,  the  contract  proved 

is  not  the  same  as  the  contract  stated.     The  contract 

stated  is  a  general  contract  to  convey ;  but  the  contract 

proved  is  a  contract  to  convey  with  certain  restrictions 

of  liability.     Mr.  Rew  contends  that  this  is  immaterial : 

but  we  cannot  reject  the  allegation ;  for  the  breach  must 

be  referred  to  that  which  is  stated  as  the  ground  of  the 

liabili^.     The  duty  must  relate  to  the  terms  on  which 

the  horses  were  received.     There  is  therefore  a  material 

variance. 

Erle  J.  I  think  the  verdict  ought  to  stand,  and 
that  the  part  traversed  is  essential  If  we  look  carefully 
at  Mr.  BetD*s  proposition,  it  will  be  seen  that  the  charge 
of  negligence  arises  from  the  defendants  standing  in  a 
certain  situation,  that  is,  of  bailees.  The  foundation  of 
the  declaration  is  the  bailment.  Now  negligence  is  a  :, 
matter  of  degree.  What  is  negligence  under  one  bail- 
ment is  not  negligence  under  another.  The  bailment, 
therefore,  should  he  carefully  stated.  The  bailment 
may  be  on  the  terms  that  the  bailee  shall  carry  safely :  he 
is  then  a  sort  of  insurer.  It  may  be  on  the  terms  that 
he  shall  take  such  care  as  the  owner  would  reasonably 
take:    he   is  then  bound  to  take  reasouable  care.     It 
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VoiMme  xvL    may  be  on  the  terms  that  he  shall  be  discharged  from 
_^___  all  responsibility  as  to  the  sufficiency  of  the  means  of 


Austin       conveyance :  and  that  is  clearly  the  present  case.     An 

Manchester,  ordinary  ticket  would  be  simply  an  engagement  for  the 

R^waj       carriage  of  the  animals:    here   the  ticket  contains  a 
CompADj.  ,  /•  • 

contract  for  the  carriage    on  the  terms  of  conveying 

for  a  lower  remuneration^  but  without  any  liability  for 

accidents  arising  in  the  course  of  the  conveyance.     The 

plaintifis  knew  the  terms.     On  the  fece  of  this  record, 

the  breach  is  of  a  duty  founded  on  a  contract  which  b 

traversed  and  not  proved.     Had  it  been  alleged  that 

the  damage  accrued  from  the  wheel  taking  fire,  and  that 

the  defendants  undertook  that  the  means  of  conveyance 

should  hold  good,  that  allegation  of  responsibility  would 

have  been  traversed. 

Rule  discharged. 


Friday,  Fawcett  agaiust  The  York  and   North 

February  7th.  Tfc    . 

Midland  Railway  Company. 

The  K  railway  /^  ASE.     The  1st  count  of  the  declaration  stated  that, 

wTy'^altlel]  before  and  at  the  time  when  &c.,  to  wit  &c.,  the  de- 

gatfa^*     fendants,  then  being  the  Company  established  and  incor- 

eachendofthe  porated  in  and  by  stat  6  &  7  fF.  4.  c.  Ixxxi.  (local  and 
road  where  r  j  \ 

it  crosses  personal,  public),  "  for  making  a  railway  from  the  city 

railway. 

The  plaintiff's  horses  strayed  from  his  field  into  the  highway,  through  the  gates,  which 
were  open,  on  to  the  railway,  and  were  in  consequence  there  killed  by  a  train. 

Held  that,  by  stat.  5  &  6  Vict,  c,  55.  t .  9.,  an  obligation  was  imposed  on  the  Company  to 
keep  the  gates  closed,  as  well  against  stray  cattle  on  the  road,  as  against  cattle  travelling 
thereon ;  and  that  plaintiff  was  entitled  to  recover  the  value  of  the  horses  from  the  Company. 
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Fawcett 

▼. 
York  and 

North 
Midland 

Railway 
Companj. 


of  York  to  and  into  the  township  of  AUofts,  with  varioiis  Queen't  Bench. 
branches  of  railway,  all  in  the  West  Riding  of  the  county  . 
of  York  or  county  of  the  said  city,**  were  the  owners  and 
occupiers  of  the  railway,  to  wit  "  The  York  and  North 
Midland  Railioay^  which  had  theretofore  been  made 
and  constructed  by  the  defendants  under  and  according 
to  the  provisions  of  the  said  act,  and  other  acts  of  Par- 
fiament  relating  thereto;  and  were  also  possessed  of 
certain  locomotive  engines,  carriages  and  trucks,  used 
by  defendants  for  the  carriage  and  conveyance  of  pas- 
sengers, &C.,  in,  upon  and  along  the  railway  for  hire 
&a  That  the  railway  crosses  a  certain  public  high- 
way, to  wit  a  public  highway  leading  from  Burton 
Salmon  in  the  said  county  of  York  to  and  into  the 
road  leading  from  Ferrybridge  to  the  said  city  of 
York^  to  wit  in  the  township  of  Burton  Salmon^  in  the 
parish  of  Monk  Fryston,  &c.,  on  a  level;  nevertheless 
that  heretofore,  and  after  the  passing  of  an  act  &c., 
intituled  "  An  act  for  the  better  regulation  of  railways, 
and  for  the  conveyance  of  troops  "(a),  to  wit  on  &c.. 


(a)  Stat  5  &  6  Vict.  c.  55.  The  9tb  section  is  as  follows.  **  And 
whereas  by  an  Act  passed"  &c.  (2  &  3  Vict.  c.  45.),  "  intituled  *  An  Act  to 
amend  an  Act  of  the  5th  and  6th  years  of  His  late  Majesty  King  William 
the  Foarth  relating  to  highways/  it  was  enacted,  that  whenever  a  railway 
crosses  or  shall  hereafter  cross  any  turnpike  road,  or  any  other  highway  or 
statute  labour  road  for  carts  or  carriages  in  GrecU  Britain^  the  proprietors 
or  directors  of  the  said  railway  shall  make  and  maintain  good  and  sufficient 
gates  across  each  end  of  such  turnpike  or  other  road  at  each  end  of  the 
said  crossings,  and  shall  employ  good  and  proper  persons  to  open  and  shut 
such  gates,  so  that  the  persons,  carts,  or  carriages  passing  along  such  turn, 
pike  or  other  road  shall  not  be  exposed  to  any  danger  or  damage  by  the 
passing  of  any  carriages  or  engines  along  the  said  railway :  And  whereas 
by  the  acts  relating  to  certain  railways  it  is  provided  that  such  gates  shall 
be  kept  constantly  closed  across  the  railway,  except  during  the  time  when 
carriages  or  engines  passing  along  the  nulway  shall  have  to  cross  such 
turnpike  or  other  road :  And  whereas  experience  has  shewn  that  it  is  more 
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although  neither  the  Lords  of  the  Committee  of  Her 
Majesty's  Privy  Council  appointed  for  trade  and  foreign 
plantations,  nor  the  Commissioners  of  Railways^  gave  any 
order,  or  gave  any  directions  that  any  gate  or  gates 
should  be  kept  closed  across  the  said  railway  at  the  point 
where  the  said  railway  crossed  the  said  public  highway, 
instead  of  across  the  said  highway,  except  during  the 
times  when  carriages  or  engines  passing  along  the  said 
railway  should  have  to  cross  such  highway,  yet  de- 
fendants, disregarding  &c.,  did  not  maintain  good  and 
sufficient  gates  across  each  end  of  the  said  highway  at 
the  point  where  the  same  is  crossed  by  the  said  railway, 
and  did  not  maintain  gates  at  the  said  crossing,  of  such 
dimensions,  and  so  constructed,  as,  when  closed  across  the 
ends  of  the  said  highway,  to  fence  in  the  railway,  and 
prevent  cattle  and  horses  passing  along  the  said  highway 


conducive  to  safety  that  nicb  gates  should  be  kept  closed  across  the  turn- 
pike  or  other  road  instead  of  across  the  railway  :  Be  it  therefore  enacted, 
that,  notwithstanding  anything  to  the  contrary  contained  in  any  act  of  Par- 
liament heretofore  passed,  such  gates  shall  be  kept  constantly  closed  across 
each  end  of  such  turnpike  or  other  roads,  in  lieu  of  across  the  railway, 
except  during  the  time  when  horses,  cattle,  carts,  or  carriages  passing 
along  such  turnpike  or  other  road  shall  have  to  cross  such  railway :  and 
such  gates  shall  be  of  such  dimensions  and  so  constructed  as,  when  closed 
across  the  ends  of  such  turnpike  or  other  roads,  to  fence  in  the  railway, 
and  prevent  cattle  or  horses  passing  along  the  road  from  entering  upon  the 
railway  while  the  gates  are  closed :  Provided  always,  that  it  shall  be  lawful 
for  the  Lords  of  the  said  Committee**  (of  Privy  Council  appointed  for 
trade  and  foreign  plantations),  "  in  any  case  in  which  they  are  satisfied 
that  it  will  be  more  conducive  for  the  public  safety  that  the  gates  at  any 
level  crossing  over  any  such  turnpike  or  other  road  should  be  kept  closed 
across  the  railway,  to  order  and  direct  that  such  gates  shall  be  kept  so 
closed,  instead  of  across  the  road ;  and  such  order  of  the  said  Lords  of  the 
said  Committee  shall  be  a  sufficient  authority  for  the  directors  or  proprietors 
of  any  railway  company  to  whom  such  order  is  addressed  for  keeping 
sndi  gates  closed,  in  the  manner  directed  by  the  Lords  of  the  said 
Committee." 
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from  entering  upon  the  railway  whilst  the  gates  were  Qu«en*i  Bench. 
closed ;  and  suffered  and  permitted  certain  gates,  which 
had  been  theretofore  erected  by  defendants  across  the  said 
highway  at  the  point  where  the  same  is  crossed  by  the 
railway,  to  be,  and  the  same  then  were,  out  of  repair,  &a, 
and  not  of  such  dimensions  and  so  constructed  as  afore- 
said; and  defendants  did  not  keep  or  cause  to  be  kept 
gates  across  the  said  highway,  at  the  point  where  the 
said  railway  crossed  the  said  highway,  shut  and  con- 
stantly closed  across  each  end  of  the  said  highway,  during 
long  spaces  of  time,  &c.,  the  same  then  not  being  times 
when  horses,  cattle,  carts  or  carriages  passing  along  the 
said  highway  had  to  cross  the  said  railway ;  but  therein 
respectively  wholly  failed.  And  by  reason  of  the  several 
premises  two  horses  of  the  plaintiff,  then  lawfully  being 
on  the  said  highway^  near  to  the  railway,  at  the  point 
aforesaid,  to  wit  on  &c.,  went,  strayed,  erred  and 
escaped  from  the  said  highway  into  and  upon  the  rail- 
way, and  were  then,  in  and  upon  the  railway,  by  a 
certain  locomotive  engine  and  train  of  carriages  of  de- 
fendants, then  being  and  travelling  in,  upon  and  along 
the  railway,  run  over,  and  killed  and  destroyed,  &c. 

The  only  plea  material  to  this  report  was :  That  the 
said  horses  were  not  lawfully  in  the  said  highway  at 
the  time  they  so  went,  strayed,  erred  and  escaped  there- 
from, as  alleged  &c. :  conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Wightman  J.,  at  the  Yorkshire 
Summer  Assizes,  1850,  it  appeared  ihat  the  plaintiff's 
horses  had  leaped  over  the  fence  of  a  field,  in  which  they 
had  been  placed,  into  a  second  field,  and  from  that  over 
a  broken  gate  into  a  third  field,  all  three  being  the  plain- 
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tiflf 's  fields^  and  had  strayed  through  an  open  gate  of  the 
third  field  into  a  highway  crossed  by  the  railway  on  a 
level ;  that  the  railway  gate  placed  as  a  fence  across  the 
highway  where  it  was  so  crossed  by  the  railway  was  also 
open ;  and  that  the  horses  which  had  strayed  through  this 
gate  on  to  the  railway  were  there  killed  by  one  of  the 
Company's  trains.  For  the  defendants  it  was  contended 
that  the  horses  were,  under  the  circumstances,  trespassers 
on  the  highway,  and  that  the  above  issue  must  be  found 
for  the  defendants.  The  learned  Judge  directed  that, 
as  against  the  defendants,  who  were  bound  to  keep 
the  railway  gate  closed,  the  horses  were  lawfully  on 
the  highway :  and  a  verdict  was  found  for  the  plaintiff. 
Leave  was  given  to  move  to  enter  the  verdict  for  the 
defendants  in  case  the  Court  should  be  of  ophuon  that 
the  horses  were  not  lawfully  on  the  highway. 


Joseph  Addisouy  in  last  Michaelmas  term,  obtained 
a  rule  nisi  accordingly  (a). 

(a)  AddiiOH  stated,  as  one  ground  of  motion,  that,  according  to  the 
evidence,  the  road  from  Burton  Salmon^  out  of  which  the  horses  strayed, 
was  not  a  turnpike  road,  but  a  way  substituted  for  a  former  occupation 
road,  and  never  dedicated  to  the  public  in  the  mode  pointed  out  by  stat 
5  &  6  W,  A,c,  50.  9.  23. ;  and  consequently  was  not  such  a  public  highway 
as  was  described  in  the  declaration,  though  it  was  in  fact  used  by  the 
public,  and  though,  within  two  years  past,  repairs  had  been  done  to  it  by 
the  Burton  Salmon  people.  But  the  Court  (Lord  Campbell  C.  J., 
Coleridffe,  Wighiman  and  Erie  Js.)  refused  to  grant  a  rule  on  this  point. 
Lord  Campbell  C.  J.  said :  "  Do  you  say  that,  since  the  statute,  there 
can  be  no  public  highway  which  the  parish  is  not  bound  to  repair? 
Sect.  23  says  only  that,  in  default  of  the  proceedings  mentioned,  the 
way  shall  not  be  deemed  a  highway  which  the  mhabitants  of  the  parish  are 
compellable  to  repair.  Do  you  say  that  the  Burton  Salmon  people  were 
trespassers?  The  way  might  be  dedicated  to  the  public,  though  the 
parish  was  not  bound  to  repair  it.*'  "  This  was  clearly  a  public  highway." 
See  BoberU  t.  HwU,  15  Q.  B.  17. 
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Knawks  and  Carrie  now  shewed  cause  (a\    The  issue   Queen^i  Bench, 

1851 
was  rightly  found  for  the  plaintiff;  the  allegation,  that 

the  horses  were   "lawfully"  on   the  highway,  means 

nothing  more  than   that  they  were  there  under  such 

circumstances  as  entitled  the  plaintiff  to  have  the  gates 

shut  for  their  protection.     It  will  be  contended,  for  the 

defendants,  that  cattle  have  a  mere  easement  over  a 

highway  to  pass  and  repass,  and  that,  when  they  stray 

upon  a  highway,  they  are  not  there  lawfully.    Davaston  v. 

Payne  (b)  was  cited  in  moving.     In  that  case  there  was 

an  avowry  that  cattle  were  taken  damage  feasant ;  and 

a  plea,  that  the  cattle,  ^^being^  on  a  public  highway, 

escaped  thereout  into  the  locus  in  quo  through  the  defect 

of  fences  repairable  by  the  avowant,  was  held  bad  because 

it  did  not  shew  that  they  were  *^  passing^  on  the  highway 

when  they  escaped.     But  there  the  duty  to  fence  was 

a  qualified  duty  with  respect  to  such  cattle  only  as  might 

^'pass"  along  the  highway:  here  the  duty  to  fence  is 

absolute  for  the  protection  of  all  cattle  whatsoever ;  and 

this  as  a  matter  of  public   obligation.     In  Blyth  v. 

Topkam{c)  it  did  not  appear  that  the  defendant  was 

under  any  obligation  to  fence  the  pit  into  which  the 

plaintiff's  mare  fell  while  straying  on  a  common.     It  is 

no  excuse  for  the  defendants  here  that  the  horses  were 

wrongfully  on  the  highway ;  if  a  man  lies  drunk  in  the 

middle  of  a  highway,  this  will  not  justify  another  in 

driving  over  him.     In  Davies  v.  Mann  {d)  an  ass,  which 

was  fettered,  was  grazing  on  the  highway  when  it  was 

driven  over  and  killed  by  the  defendant's  waggon ;  the  pro- 


(a)  Before  Patteson  and  Wxghtman  Js.     The  argument  was  resumed 
on  Saturday,  February  8th,  before  Patteion,  Coleridge  and  Wtghtman  Js. 
(6)  2  H.  BL  527.  (c)  Cro,  Jac,  158. 

(d)  10  M.  Sc  W,  646. 
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prietor  of  the  888  was  held  entitled  to  recover:  andParke  B. 
observed  ia  his  judgment :  *^  Although  the  ass  may  have 
been  wrongfully  there,  still  the  defendant  was  bound  to 
go  along  the  road  at  such  a  pace  as  would  be  likely  to 
prevent  mischief.  Were  this  not  so,  a  man  might  justify 
the  driving  over  goods  left  on  a  public  highway,  or  even 
over  a  man  lying  asleep  there,  or  the  purposely  running 
against  a  carriage  going  on  the  wrong  side  of  the  road." 
It  is  true  that  the  averment  that  the  ass  was  lawfully  on 
the  highway  was  not  traversed :  but  it  is  clear  from  the 
passage  already  cited,  and  from  the  express  terms  of 
Lord  Abinffer^s  judgment,  that  the  decision  did  not 
turn  on  this.  Mayor  of  Colchester  v.  Brooke  (a)  is  also 
an  authority  for  the  plaintiff;  there  it  was  held  that,  if 
oysters  be  placed  in  the  channel  of  a  public  navigable 
river  so  as  to  create  a  public  nuisance,  a  person  navigating 
is  not  justified  in  damaging  them  by  running  his  vessel 
on  them,  if  he  has  room  to  pass  without  so  doing. 


JVatson  and  Joseph  Addison,  contra.  The  liability  of 
a  defendant  for  an  accident  occasioned  by  his  breach  of 
duty  is  the  same,  whether  that  duty  be  the  result  of  a 
private  obligation  or  be  a  duty  to  the  public.  Butter- 
JkUv.  Forrester  (b)  was  a  case  in  which  the  defendant 
had  obstructed  a  highway,  an  indictable  offence ;  yet  the 
plaintiff,  who  had  been  damaged  in  consequence,  failed 
in  his  action  because  he  himself  was  to  blame.  Here  it 
was  the  plaintiff's  fiiult  that  the  horses  were  able  to  get 
out  of  his  field  and  stray ;  and  but  for  that  they  could  not 
have  been  on  the  railway :  the  Company  are  not  respon- 


(a)  7  Q.  B.  339.  37b.     Sec  Dimes  v.  Pitley,  ]5  Q.  B.  •i7(i. 
(6)   11  E(ut,GO, 
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sible  for  the  accident  there  happening  to  them  ;  Sharrod  Queen^i  Bench. 

V.   London    §•   North    Western    Railway    Company  {a).        ^^^^' 

[Patteson  J.     In  that  case  the  sheep  got  on  the   line 

without  any  default  on  the  part  of  the  Company.     In 

the  present  case  the  Company  did  not  keep  the  gate 

shut.]     Dovaston  y.  Payne  (b)  is  in  favour  of  the  defend- 

ant&     There  it  was  held  that  the  avowant  for  damage 

feasant  was  not  bound  to  keep  his  fences  in  repair  against 

cattle  straying  on  the  highway^  but  only  against  those 

passing  on   it.     [Patteson  J.     The   cattle   there   were 

trespassers,  prima  facie;  and  it  lay  on  the  plaintiff  in 

replevin  to  excuse  their  presence  in  the  avowant's  field, 

and  shew  that  they  were  not  liable  to  be  distrained. 

Besides,  a  person  whose  field  adjoins  the  highway  may 

leave  his  field  open  and  permit  cattle  to  pass  over  it ; 

he  cannot  distrain  them  if  he  has  suffered  them  to  come 

there ;  but  he  commits  no  breach  of  duty  by  leaving  the 

field  open.     In  the  present  case  there  is  an  obligation 

cast  on  the  Company  by  statute  to  keep  the  gate  shut.] 

That  brings  the  question  to  be,  What  is  the  extent  of  the 

obligation  imposed  by  the  statute?     And  it  is  only  to 

keep  the  gates  closed  as  against  cattle  travelling  on  the 

high  road.     A  gate  quite  sufficient  against  cattle  under 

the  guidance  of  a  drover  would  not  suffice  against  stray 

cattle.     At  all   events  the   issue  was  not  proved:  the 

horses  were   not  lawfully  on  the  highway;  the  owner 

of  the  soil  in  the  highway  might  have  distrained  them, 

and  the  owner  of  the  cattle  could  not  have   pleaded 

the  right  of  way  to  an  avowry ;  for  they  were  not  using 

the  way ;  and  they  were  liable  to  be  impounded  by  the 

surveyor  under  stat.  5  &  6  JV,  A.  c.  50.  s.  74. 


(a)  4  Exch.  580. 


(6)  2  H.  BL  527. 
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PATTEfiON  J.  I  think  there  is  no  doubt  in  this  case. 
The  original  special  act  of  this  Company  provided  that 
the  Company  should  keep  gates  across  the  railway^  and 
should  keep  them  constantly  closed.  That  enactment, 
in  common  with  others  of  the  same  kind,  is  altered  by 
Stat  5  &  6  Vict  c.  55.  s.  9.  (His  Lordship  then  read  the 
words  of  that  enactment  as  set  out,  ant^,  p.  6 1 1,  note  (a).  ) 
Now  it  is  to  be  observed  that  the  words  here  used  are,  that 
the  gates  shall  be  such  as  to  ^^  prevent  cattle  or  horses 
passing  along  the  road  from  entering  upon  the  railway 
while  the  gates  are  closed  ;'*  not  to  ^^  prevent  cattle 
lawfully  passing"  &c.  In  this  declaration  the  pleader 
has  inserted  that  word  "lawfully;"  and  there  is  an  ex- 
press issue  whether  the  horses  were  lawfully  on  the  road 
across  which  there  was  a  gate  which  was  left  open.  It 
is  contended  that,  though  there  was  a  highway  there,  the 
horses  might  have  been  distrained  by  the  owner  of  the 
soil  (I  may  remark  in  passing  that  I  never  heard  of 
the  owner  of  soil  which  was  set  aside  as  a  highway 
distraining  cattle  for  trespassing  on  the  bard  surface 
fenced  off;  and  I  do  not  believe  he  could  do  it); 
or  at  least  that,  under  stat.  5  &  6  ^.  4.  c.  50.  s.  74., 
they  might  have  been  impounded  by  the  surveyors  of 
the  highway.  Assuming  this  to  be  so,  I  do  not  learn 
that  the  Railway  company  are  in  any  way  made  con- 
servators of  the  highways.  By  their  neglect  the  gate 
was  open.  The  question  comes  to  be  then.  Were 
the  horses  in  the  road  lawfully,  as  against  this  Com- 
pany? I  do  not  think  it  was  necessary  to  insert  that 
word  "  lawfully :"  for  the  act  directs  that  the  gates  shall 
be  kept  constantly  closed ;  and  I  think  that  imposes  an 
obligation  to  keep  them  closed  as  against  everything, 
whether  straying  or  passing :  but  at  all  events  the  horses 
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were  on  the  road  lawfullj  as  against  the  Company:  and 
consequently  the  rule  must  be  discharged. 

CoLERiDOE  J.  I  did  not  hear  the  argument  against 
this  rule :  but,  having  heard  the  argument  in  support  of  it, 
I  agree  that  it  ought  to  be  discharged.  The  obligation 
of  the  Company  depends  on  stat  5  &  6  Vict,  c  56.  s.  9. 
That  provides  that  ^^  such  gates  shall  be  kept  constantly 
closed,"  except  under  circumstances  not  occurring  here. 
This  gate  was  not  kept  closed.  That  was  the  fault  of 
the  Company;  and  in  consequence  of  their  fault  the 
accident  happened.  An  issue  is  joined  on  the  question 
whether  the  horses  were  lawfully  on  the  road.  In  one 
sense,  perhaps,  the  horses  were  not  lawfully  there;  for  it 
is  possible  that  the  surveyors  of  the  highway  might  have 
seized  them  as  being  wrongfully  there:  but,  supposing 
that  the  surveyors  could  do  so,  the  issue  is  to  be  construed 
as  meaning  "  lawfully"  as  between  these  two  parties,  the 
owner  of  the  cattle  and  the  Railway  company.  The 
Railway  company  cannot  insist  on  an  unlawfulness  as 
regards  a  third  person  who  does  not  interfere. 
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WiGHTMAN  J.  The  facts  were  clear.  These  horses 
were  kept  in  a  field  sufficiently  fenced  for  ordinary  pur- 
poses ;  but  notwithstanding  they  leaped  over  the  fence  and 
got  on  the  highway.  From  thence  they  passed  through 
a  gate  which  it  was  the  duty  of  the  Railway  company 
to  keep  shut,  on  to  the  line  of  railway.  It  has  been 
truly  said  in  the  argument  that  the  question  is.  What  was 
the  extent  of  the  obligation  imposed  on  the  Company  ? 
It  seems  to  me  that  their  duty  was  to  keep  the  gate 
shut  at  all  events,  and  that  it  is  not  material  to  inquire 
whether  the  horses  were  straying  or  not     I  think  also 
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Falum*  xri.    that,  whatever  may  be  the  case  as  agiunst  the  owners  of 

I  Off  1 

•__  _  the  80il  in  the  highway,  or  the  surveyors  of  the  highway, 

Fawcett      ^jjg  horees  were  lawfully  there  as  against  the  Railway 

York  and      company. 

MioLAHo  Rule  discharged  (a). 

Btilwaj 


Companj. 


(a)  Reported  by  H,  Dammm,  Esq^  and  C,  BiaeUnim,  Esq. 


Tuetdap,        Doe,  on  the  demise  of  the  Earl  of  Ashburnham, 

Febnuny  llth.  ' 

against  Michael  and  others. 

On  the  trial  of    CY^  ^^^  ^®^  ^^  ^^  cause,  before  Parke  B.  and  a 

caST  w\wn^  special  jury,  at  the  last  Brecon  Summer  Assizes,  the 

th*  "iJ!S^**^     name  of  W^an^,  "  wine  merchant,  Hiffh  Street^  Brecony"* 

jurymen  who  was  a  juryman  duly  summoned,  was  called  by  the 
who  had  re- 
tired to  con-  associate  on  the  impanelling  of  the  jury ;   whereupon  a 
sider  their 

▼erdiet,  were  person  named   fFiUiamSy  who  had  been  summoned  on 

called  over  on  ,                .  ,  .                           ,             ,             .                 ,       ^ 

their  return  another  special  jury  cause,  and  was  also  a  wme  merchant 

wasdiswirered    ^^  ^V^  Street,  Brecon,  happening  to  come  into  Court 

on*Uie  ImpM-*    *^  ^^  moment,  and  hearing  not  the  name  of  Wane  but 

ellingof  the      i^ig  description  only,  answered  by  mistake,  and  was  im- 

jury,  sum-  *  -^ '  •' 

moned  as  a        panelled  and  sworn  as  a  juryman.    The  trial  proceeded; 

special  jury-  .  . 

man  on  another  and  the  jury  retired  to  consider  their  verdict    When  they 
cause,  had  an- 
swered by         returned  into  Court  to  deliver  the  verdict,  the  names  of 

name  of  a         ^^^  jurymen  being  called  over,  no  one  answered  to  the 

inoS^ordJe    i^^me  of  Wane;  and  the  mistake  was  then  discovered. 

^Sn^^^  The    defendants   objected    to  the    verdict   of   a   jury 

in  his  stead. 

The  defendant  then  objected  to  take  the  verdict  of  the  jury  so  impanelled ;  the  plaintiff 

insisted  on  taking  it ;  and  they  ^ave  their  verdict  for  the  plaintiff. 

Held  a  mistrial,  as  the  objection  was  taken  before  verdict ;  and  that  there  must  be  a  venire 
de  novo. 
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so  constituted.     Parke  B.  offered  to  try  the  cause  again  Qvem**  Bench. 

1851 
by  a  proper  jury :  but  the  plaintiff  insisted  on  the  verdict  '__ 


being  received  ;  and  a  verdict  was  given  for  the  plaintiff.      ^^^°£fy^"*' 
The  name  of  Williams  had  been  among  the  forty  eight  Abhburnham 
names  originally  drawn  for  jurymen  in  the  cause ;  but,      Michael. 
on  the  striking  of  the  jury,  his  name  was  struck  out  at 
the  plaintiff's  instance.    Chilton,  in  last  Michaelmas  term, 
obtained  a  rule   nisi  to  set  aside  the  verdict,  on   the 
ground  of  irregularity ;  and  for  a  venire  de  novo. 

Evans  and  Herbert  Jones  Seijt.  now  shewed  cause  (a). 
It  is  discretionary  with  the  Court  to  grant  or  refuse  a 
venire  de  novo  in  a  case  like  the  present,  as  appears  by 
Hill  V.  Yates  (&),  where  the  son  of  a  juryman,  who  was 
summoned,  answered  to  his  fathers  name  when  it  was 
called  on  the  panel,  and  served  on  the  trial;  and  The  Case 
of  a  Juryman  (c).  In  Dovey  v.  Hobson  (d),  which  may 
be  relied  upon  for  the  defendants,  GU)bs  C.  J.  guarded 
himself  against  overruling  Hill  v,  Yates  (b).  In  Rex  v. 
Tremearne  {e\  where  the  son  served  on  the  jury  instead 
of  his  father,  and  the  verdict  was  set  aside,  the  son  was 
under  age  and  had  no  qualification.  Wray  v.  Thorn  {g\ 
Earl  of  Falmouth  v.  Roberts  {h\  and  Gee  v.  Swann  (i), 
are  in  favour  of  the  plaintiff.  [Patteson  J.  cited  Torbock 
V.  Lainy  (A).  JVightman  J.  mentioned  Haldane  v.  Beau- 
clerk  (Z).]  It  is  not  shewn  that  any  injustice  has  been 
done  ;  and  the  Court  will  not  grant  a  venire  de  novo. 

(a)  Before  PcUtesorit  Coleridget  Wtghtman  and  Erie  Js. 
(6)  n  East,  229, 

(c)  12  East,  231.  in  note  (a)  to  Hills.  Yates. 

(d)  6  Taunt.  4«0.  («)  5  J?.  §•  C.  254. 
(g)    mUes,  488.  (*)  9  M.  ^  W.  4G9. 

(»)  9  M.^W.  685.         (A)  5  Jurist,  Z\^.     See  p.  623,  note  (a),  post. 
(/)  3  Exch.  65a. 
VOL.    XVI.    N.  S.  2    S 
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y^hame  XVL       BenMOUy  contrL     If  the  matter  be  for  the  discretion 
of  the  Court,  they  will  make  the  rule  absolute;  for  the 

*^*^!°^      plaintiff  refused  to  allow  the  case  to  be  tried  over  again 
AsHBUBNHAM  by  thc  propcr  jury ;  and  the  defendants  ask  merely  to 

Michael,  be  put  into  the  same  situation  in  which  they  were 
when  the  mistake  was  discovered.  But  the  Court 
has  no  discretion ;  the  defendants  had  a  right  to  have 
the  case  tried  by  a  jury  duly  impanelled^  according  to 
Stat  6  G.  4.  c.  50.  In  Hill  v.  Yates  (a)  the  objection 
was  taken  after  verdict.  In  Torbock  v.  Lainy  {b)  the 
juryman  objected  to  was  a  juryman  duly  summoned; 
and  it  did  not  appear  that  there  was  any  other  irregu- 
larity than  that  the  associate  had,  by  mistake,  marked 
the  name  of  another  juryman  as  having  been  im* 
panelled  instead  of  the  name  of  the  juryman  actually 
impanelled  and  sworn,  Dovey  v.  Hobson  (c)  and 
Norman  v.  Beamont  {d)  are  express  authorities  in  sup- 
port of  this  rule. 

Cur.  adv.  vult. 

Patteson  J.,  on  the  following  day,  delivered  judg- 
ment After  having  stated  the  facts,  his  Lordship  said: 
The  defect  having  been  discovered  and  insisted  on  be- 
fore the  verdict  was  given,  we  think  it  is  one  that  cannot 
be  passed  over,  and  that  we  must  make  the  rule  abso- 
lute for  a  venire  de  novo.  If  it  had  been  discovered  after 
verdict,  the  question  would  have  been  a  very  different 
one,  and  many  considerations  would  have  entered  into 
the  decision  of  the  question,  which  might  have  induced 
us  not  to  disturb  the  verdict     But  clearly  there  has  been 

(a)  n  East,  229. 

(h)  5  Junst,  318.    See  p.  623,  note  (a),  post. 

(c)  6  7a«ii/.  460.  (</)   mUet,  484. 
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a  raisttial  here :  and  we  have  no  other  alternative  than    Queen's  Bench, 

1851 
to  grant,  not  a  new  trial,  but  a  venire  de  novo. 


Doe  dcm. 


V. 

Michael. 


Rule  absolute  (a).      "°|.°f 

ASUBURNHAM 

(a)  Reported  by  H,  Davison,  Esq. 
The  case  mentioned  at  p.  621,  note  (A)  appears  to  be  Torbock  v.  Laing 
and  others.  It  was  an  action  of  assumpsit  on  a  surgeon's  bill  (plea 
payment  into  Court  of  20^  and  Non  assumpsit  as  to  residue),  tried  before 
Bol/e  B.,  at  the  Durham  Spring  Assizes,  1841;  verdict  for  plaintiff. 
Dundas/m  Hilary  term  (April  19)  1841,  moved  for  a  nonsuit  or  new 
trial :  first,  for  defect  in  proof  of  joint  liability ;  secondly,  because  one  of 
the  jurymen,  when  the  verdict  was  given  (the  jury  having  retired),  was 
called  by  the  name  of  a  person  not  on  that  jury,  both,  however,  being  on 
the  paneL  The  juryman  pointed  out  the  mistake ;  and  the  defendants* 
counsel  objected  before  the  verdict  was  recorded.  It  did  not  appear  by 
what  name  the  juryman  was  called  when  he  was  sworn.  Dotey  v.  Hobson 
(6  Taunt,  460)  and  Hill  v.  Fates  (12  East,  229)  were  mentioned.  The 
Court  (Lord  Denman  C.  J.,  Patteson,  WiUiams  and  fVightman  Js.) 
refused  the  rule  on  both  points ;  observing,  as  to  the  second,  that  nothing 
more  appeared  than  that  the  officer  had  marked  the  name  wrongly  on  calling 
over  the  jury  list ;  and  no  ii^ustice  was  shewn  to  have  resulted. 


The   Mayor,   Aldermen   and   Burgesses  of   the  Thursday, 

^       '  °  F^ruary  13th. 

Borough  of  Birmingham  against  Wright  and 
Another,  Executors  of  Turner. 

DEBT  on  testator's  bond,  dated  9th  July,  1846.  A  person 

appointed  to 

The   condition   of  the   bond,    set   out   on   oyer,  act  as  ovenseer 

for  collecting 
borough  rate 
in  a  portion  of  a  parish,  under  stat.  7  W,  4.  and  1  Viet.  c.  81.  «.  3.,  is  not  one  of  the  borough 
officers  who  are  to  be  appointed  "  in  every  year"  under  stat  5  &  6  W.i.c.  76.  s.  68. 

Whether  such  an  officer  can  legally  be  appointed  for  an  indefinite  time,  during  the  pleasure 
of  the  council,  Quttre. 

But,  where  parties  had  become  sureties  in  a  bond  reciting  that  R.  had  been  appointed  to 
act  as  overseer  for  makin?  and  levying  borough  rates  in  that  part  of  parish  A,  which  lay 
within  the  borough  of  B.,  during  the  pleasure  of  the  council,  and  the  bond  was  conditioned 
for  performance  of  the  duties  during  such  time  as  A,  should  act  as  such  overseer  :  Held, 
that  the  sureties  were  liable  beyond  the  expiration  of  the  year,  A.  continuing  in  office;  for 
that  there  was  no  law  limiting  the  duration  of  the  office  to  a  year,  so  as  to  control  the 
express  stipulations  of  the  bond. 

In  an  action  on  such  bond,  the  condition  appearing  on  oyer  to  be  as  above,  defendant 

2   8   2 
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Mayor  of 
Birmingham 

V. 
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pleaded  that 
A,  was  ap- 
pointed to  act 
as  oyenieer, 
subject  to  the 
pleasure  of  the 
council,  for  one 
year  and  no 
more,  under 
Stat.  7  W.AM 
1  VUt  c  81., 
and  that  he 
performed  the 
duties  for  one 
year.    Repli- 
cation, that  A, 
was  appointed 
to  act&c. 
during  the 
pleasure  of 
the  council 
generally,  and 
for  no  definite 
period  or  time 
certain.    Held 
good,  on  spe- 
cial demurrer. 


recited  that,  at  a  monthly  meeting  of  the  council  of  the 
borough,  held  at  &c.,  WiUiam  Edwin  Mayne  and  William 
Robbins  (one  of  the  obligors)  "  were  appointed  to  act  as 
overseers   for  making,   levying   and   collecting  borough 
rates  within  that  part  of  the"  **  parish  of  Aston  which  is 
within"  the  borough  of  Birminghamy  ^^  during  the  plea- 
sure of  the  said  council:^  that  the  council  had  required 
security,  and  fV.  Robbins  had  proposed  to  enter  into  the 
present  bond   together  with    the  testator  and   others; 
which  security  the  finance   committee  of  the   council 
had  approved  of.     The  condition  therefore  was  stated  to 
be,  that,  if  IV.  Robbins  "shall  and  will  from  time  to  time 
and  at  all  times,  during  such  time  as  he  shall  act  as 
such  overseer^  well,  truly  and  duly  execute  and  perform 
the  duties  of  his  said  appointment,  and  duly  and  faith- 
fully make,  levy"  &c.  "  all  sum  and  sums  of  money  as 
have  been  or  shall  be  by  the  order  and  direction  of  the 
said  council  assessed  and  taxed  upon  that  part  of  the 
parish  of  Aston  which  is  within  the  said  boroup;h  in  or 
towards  the  borough  rate,  pursuant  to  the  directions  of 
any  warrant  under  the  coq)orate  common  seal  of  the  said 
borough  which  has  been  or  shall  be  at  any  time  hereafter 
directed  to  and  served  upon  him ;  and  if  the  said  W,  R. 
shall  and  will  from  time  to  time  and  at  all  times  well, 
truly  and  duly  pay  all  such  sums  of  money  as  now  are  or 
shall  hereafter  come  to  his  hands  as  such  overseer  as  afore- 
said to  such  person  or  persons  and  at  such  times  as  the 
said  council  of  the  said  borough  shall  order  and  direct, 
and  in  acconlance  with  the  directions  of  any  warrant  or 
waiTants  that  have  been  or  shall  be  from  time  to  time 
hereafter  made  and  served  on  the  said  W.  R.  as  such 
overseer  as  aforesaid  by  order  of  the  council  of  the  said 
borough,  and  do  and  shall  from  time  to  time,  when  there- 
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unto  required  by  the  said  warrant  or  warrants  or  any   Queens  Bench. 

order  or  resolution  of  the  said  council^  render  and  yield  '___ 

up  to  the  said  council^  or  to  such  person"  &c.  "  as  the    biwJingh  ui 

said  council  shall  direct,  a  lust  and  true  account  in       ,.,  ^' 

.  .  .         Whigut. 

writing  of  all  moneys  received  and  paid  by  him  the  said 

fF.  R.  or  by  his  order  as  such  overseer  as  aforesaid,  and 
also  a  like  account"  &c.  (of  moneys  which  ought  to  have 
been  received  on  account  of  every  borough  rate);  "and 
also  if  the  said  fV.  R,  shall  well  and  truly  keep  and  pre- 
serve every  rate  book,  account  book,  assessment,  voucher, 
certificate,  order,  document,  writing  or  paper  which  may 
come  to  his  hands  or  custody"  &c.  "  by  virtue  of  his  said 
appointment  as  overseer  as  aforesaid,  and  shall  not 
wilfully  or  negligently  destroy"  &c.  "the  same,  or  suffer 
the  same  to  be  destroyed"  &c. ;  "and  if  the  said  JV.  R. 
shall,  when  thereunto  required  by  the  said  council, 
render,  deliver  and  yield  up  the  same  to  the  said  council 
or  to  such  person"  &c.  "as  the  said  council  shall  direct ; 
and,  further,  if  the  said  IF.  R.  shall  do  no  wilful  act  or 
thing  whereby  any  prejudice  or  loss  may  arise  in  the 
making  and  collecting  the  said  borough  rates  in  that  part 
of  the  borough  which  is  within  the  said  parish  of  Astoriy 
and  well  and  faithfully  {)erform  and  execute  the  duties 
of  overseer,  then"  &c. :  bond  to  be  void. 

'^The  plea,  after  setting  forth  the  deed,  alleged  that 
Mayne  and  Robbhis  were,  to  wit  on  the  day  and  year  in 
that  behalf  mentioned  in  the  condition,  duly  appointed 
by  the  council  "  to  act  as  such  overseers  for  the  making, 
levying  and  collecting  borough  rates  within  that  pari  of 
the  said  parish  of  Astait  which  is  in  the  said  borough, 
subject  to  the  pleasure  of  the  said  council^  for  the  period  of 
one  year  and  no  more,  to  wit  for  one  year  from  the  25th 
day  of  March  a.  d.  1845,  under  and  by  virtue  of  a  certain 
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Mayor  of 

Birmingham 

▼. 

Wright. 


act  of  Parliament''  &c.  (7  ?F.  4  &  1  Vict,  c  81.  "  to 
provide  for  the  levying  of  rates  in  boroughs  and  towns'* 
&C.),  Averment  that  RcbbinsdiAy  from  time  to  time  and 
at  all  times  after  the  making  of  the  bond  and  condition, 
"  and  during  the  said  period  of  one  year  dmring  which  he 
acted  as  such  overseer  as  aforesaid,  well,  truly  and  duly 
execute  and  perform  the  duties"  &c.,  "and  duly  and 
faithfully  make,  levy"  &c.,  "all  such  sum  and  sums  of 
money  as  had  been  before  the  making  of  the  said 
writing  obligatory  or  were  afterwards,  and  during  the 
period  of  one  year,  by  the  order"  &c.  "  of  the  said 
council,  assessed"  &c.  The  plea  went  on  to  allege  per- 
formance of  the  other  duties  mentioned  in  the  condition, 
limiting  the  averments  of  performance  to  the  period  of 
one  year,  as  above.     Verification, 

Replication:  "That  the  said  W.  Bobbins  was  ap- 
pointed by  the  said  council  of  the  said  borough  of 
Birmingluim  to  act  as  overseer  for  the  making,  levying 
and  collecting  borough  rates  within  that  part  of  the 
parish  of  Aston  which  is  in  the  said  borough,  during  the 
pleasure  of  the  said  council  generally ^  and  for  no  definite 
period  or  time  certain :  without  this,  that  the  said  W.  R. 
was  appointed  such  overseer  for  tJie  period  of  one  year 
and  no  more^  in  manner  and  form"  &c. :  conclusion  to 
the  country.  The  replication  then  assigned,  as  a  breach, 
that  W.  JB.,  ^^  during  the  time  he  acted  as  such  overseer 
under  and  by  virtue  of  the  said  appointment  in  the  said 
condition  mentioned,  did  not  from  time  to  time  and  at 
all  times  well,  truly  or  duly  pay  all  such  sums  of  money 
as  thereafter  came  to  his  hands  as  such  overseer  as  afore- 
said to  such  person"  &c. ;  "  but,  on  the  contrary  thereof, 
the  plaintiffs  say  that  the  said  W.  R.  continued  to  be  and 
to  act  as  such  overseer  as  aforesaid  under  and  by  virtue  of 
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his  said  appointment  in  the  said  condition  mentioned^   Queen*!  Bench. 

1851 
to  wit  from  the  day  of  the  date  of  the  said  writing  obli-  ' 

gatoiy  until  the  1st  day  of  December,  a.d.  1848,  and  bi^wghIm 
divers  sums  of  money  amounting*  &c.  (to  500£)  "  were,  ^  ^• 
during  the  continuance  of  the  said  appointment  of  the 
said  fV,  jR.,  and  by  virtue  thereof,  and  while  he  was  so 
acting  as  such  overseer  as  aforesdd,  and  after  the  making 
of  the  said  writing  obligatoiy,  to  wit  on  the  1st  day  of  June, 
A.  D.  1847,  and  on  divers  other  days  and  times  between 
that  day  and  the  said  1st  day  of  December,  a.  d.  1848, 
and  before  the  commencement  of  this  suit,  received  by, 
and  came  to  the  hands  of,  the  said  fF.  R.  aa  such  over- 
seer as  aforesaid.  Yet  the  said  fF.  RJ*  &c. :  omission  by 
fF.  R.  to  pay  over  the  moneys  to  the  treasurer  of  the 
borough,  though  directed  by  the  council  to  do  so. 

Demurrer,  assigning  grounds  which  will  appear  suffi- 
ciently by  the  argument  (a).     Joinder. 

Willes,  for  the  defendants.  The  material  question  will 
turn  upon  stats.  5  &  6  ^.  4.  c.  76.  s.  58.  (A),  and  7  fF.  4  & 

(a)  One  ground  was  **  that  the  said  replication  is  improperly  pleaded  in 
the  form  of  a  special  traverse.'*  ffilles,  in  commencing  his  argument, 
noticed  this  point,  and  referred  to  Webb  v.  James,  8  Af .  §•  W.  645 ;  but  the 
case  was  argued  on  the  substantial  question  as  to  the  effect  of  the  overseer's 
appointment. 

(6)  Stat.  5  &  6  W,  4.  e.  76.  «.  68.  enacts  that  the  council  of  every 
borough,  on  9th  November  1835,  shall  appoint  a  town  clerk,  who  shall  hold 
his  office  during  pleasure :  **  and  the  council  of  every  borough  shall  in  every 
year  appoint  another  fit  person,  not  being  a  member  of  the  council,  to  be 
the  treasurer  of  the  borough,  and  also  such  other  officers  as  have  been 
usually  appointed  in  such  borough,  or  as  they  shall  think  necessary  for 
enabling  them  to  carry  into  execution  the  various  powers  and  duties  vested 
in  them  by  virtue  of  this  act,  and  may  from  time  to  time  discontinue  the 
appointment  of  such  officers  as  shall  appear  to  them  not  necessary  to  be  re- 
appointed ;  and  shall  take  such  security  for  the  due  execution  of  his  office 
by  any  such  town  clerk,  treasurer,  or  other  officer,  as  the  said  council  shall 
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Volume XV L     1  Vict  c.  81.  5.3.  (a);  and  will  be,  whether,  on  the 

^^  ' appointment  of  such  an  overseer  as  this  bond  contem- 

Mayorof      plates,  he  holds  the  oflSce  for  a  year  or  for  a  longer 
Birmingham    '^       ^  . 

time.     I(  in  this  case,  Bobbins  was  appointed  for  a  year 

only,  the  liability  of  his  sureties  did  not  continue  longer. 

The  breach  here  is  after  the  expiration  of  the  year;  for 

the  replication  admits  that  the  duties  were  performed 

during  the  year.     To  ascertain  the  terms  under  which 

this  office  was  held,  the   Court  will  look,  not  to   the 

recital  of  the  bond  literally,  but  to  the  actual  nature  of 

the  office,  according  to  the  rule  stated  in  note  {h)  to 

Lord    Arlington    v.    Merriche  (i),    where    Peppin    v. 

think  proper ;  and  shall  order  to  be  paid  to  the  mayor,  and  to  the  town 
clerk  and  treasurer,  and  to  every  such  other  officer  to  be  employed  as 
aforesaid,  such  salary  or  allowance  as  the  said  council  shall  think  reason- 
able ;  and  in  case  of  a  vacancy  in  any  such  office  as  aforesaid  by  death, 
resignation,  removal,  or  otherwise,  the  council  of  such  borough  may 
appoint  another  fit  person  in  the  place  of  the  person  so  making  such 
vacancy." 

(a)  Stat.  7  fV.4,8c\  VicLc.  81.4.  3.  enacts.  "That  in  every  case  in 
which  any  parish  or  place  liable  to  support  its  own  poor  shall  be  partly 
within  and  partly  without  any  such  borough,** "  the  council  of  the  borough 
shall  appoint  one  or  more  proper  person  or  persons  to  act  as  overseer  or 
overseers  within  that  part  of  such  parish  or  any  such  place  which  is  within 
the  borough,  for  making,  levyiner,  and  collecting  any  such  borough  rate  or 
watch  rate  therein  ;  and  in  every  such  case  of  a  divided  parish  or  place,  if 
the  borough  is  not  liable  to  the  county  rate,  the  justices  of  the  peace  having 
jurisdiction  over  that  part  of  such  parish  or  place  which  is  not  within  the 
borough  shall  appoint  one  or  more  proper  person  or  persons  to  act  as 
overseer  or  overseers  within  that  part  of  such  parish  or  place  which  is  not 
within  the  borough,  for  making,  levying,  and  collecting  the  county  rate 
therein  ;  and  the  person  or  persons  so  respectively  to  be  appointed  shall 
have  the  like  powers  vested  in  him  or  them,  and  shall  be  subject  to  the 
same  regulations  and  penalties,  for  levying  and  collecting  any  such 
borough  rate,  watch  rate,  or  county  rate  within  that  part  of  such  parish  or 
place  for  which  he  or  they  is  or  are  appointed,  as  if  he  or  they  was  or  were 
appointed  overseer  or  overseers  of  the  poor  under  any  law  or  laws  now  or 
hereafter  to  be  in  force.'* 

(6)  2  Wms.  Saund.  416  6,  6th  ediu 
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Cooper  (cl)  and   several  other  authorities  are  noticed.   Quttn't  Bench. 

1851 
{WiUes  here  read  the  judgment  of  Abbott  C.  J.  on  the ' 

second  point  in  the  last  cited  case.)  Now  the  council  B^f^cHAM 
of  a  borough  are  empowered  by  stat  5  &  6  W^.  4.  ^• 
c.  76.  s.  58.  to  appoint  a  town  clerk,  and  likewise, 
"  in  every  year,"  a  treasurer,  and  "  such  other  officers 
as  have  been  usually  appointed  in  such  borough,  or 
as  they  shall  think  necessary  for  enabling  them  to 
carry  into  execution  the  various  powers  and  duties 
vested  in  them  by  virtue  of  this  act."  Among  the  offi- 
cers "usually  appointed,"  are  overseers;  and  sect  92, 
which  authorizes  levying  a  borough  rate  in  the  nature 
of  a  county  rate,  necessarily  imposed  upon  the  over- 
seers the  duties  discharged  by  overseers  in  counties, 
of  collecting  that  rate.  Stat.  T  fF.  A  &  I  Vict.  c.  81. 
s.  3.,  under  which  the  present  appointment  is  alleged  to 
have  taken  place  (and  which  is  amended  by  stat.  8  &  9 
Victc.  110.)  (i),  empowered  the  council  to  appoint  special 
overseers  in  a  parish  of  which  part  only  is  within  the 
borough ;  but  it  merely  substitutes  these  for  the  ordinary 
overseers,  and  does  not  change  the  tenure  of  the  office. 
The  persons  appointed  under  the  act  of  7  ^.4  &  1  Vict. 
are  merely  the  officers  of  the  corporation,  having 
no  separate  or  discretionary  authority,  as  appears  from 
Regina  v.  The  Mayor  of  New  Windsor  (c)  and  Cobb  v. 
Allan  (d).  The  statutes  on  this  subject  are  set  forth  and 
commented  upon,  and  the  decisions  collected,  in  Jtaw- 
linson  On  The  Municipal  Corporation  Act,  2nd  ed.  (e). 
Stat  5  &  6  ^.  4.  c.  76.  s.  58.,  as  to  annual  appoint- 
ments, is  not  affected  by  any  subsequent  enactment 
except  stat  6  &  7  Vict.  c.  89.  s.  6.,  which  directs  that 

(a)  2B.  ^Ald.  431.  437. 

(6)  Sec  sUt.  12  &  13  Vict,  c.  65.     (c>  7  Q.  B.  908.  914. 

{d)  10  Q.B.  683.  (e)  See  particularly  pp.  358—363. 
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Qtum*»  Bench,  the   treasurer  shall  in  future  be  appointed    to   hold 

•        during   pleasure.     It  may  be   contended   that   these 

Bhui^ghIm   ov^^seers  are  employed  only  to  collect  such  borough 

„▼•  rates,  if  any,  as   the  council  think  fit  to  order,  and 

Wright. 

may,  therefore,  be  no  officers  at  all :  but,  if  they  are 
in  fact  appointed,  their  appointment  must  stand  upon 
the  provision  of  stat  5  &  6  fF.4.  c.  76.  s.  58. ;  and  then 
Peppin  V.  Cooper  (a)  applies.  [Patteson  J.  Would  a  bond 
be  illegal  if  given  for  so  long  as  the  party  should  hold 
by  annual  appointment,  or  re-appointment?]  To  ex- 
tend the  liability  of  sureties  express  words  must  be  used. 
[Patteson  J.  mentioned  Augero  v.  Keen  (A).  Coleridge  J. 
Here  no  subsequent  appointment  is  shewn  on  the 
record.] 

Crompton,  contra.  The  replication  is  that  the  council 
appointed  Rabbins  '^generally,  and  for  no  definite  period 
or  time  certain:  without  this"  that  he  was  appointed 
"  for  the  period  of  one  year  and  no  more."  The  parties 
might,  if  they  thought  fit,  make  a  contract  of  suretyship 
for  an  appointment  during  pleasure,  even  assuming  that 
the  office  was  properly  an  annual  one,  and  that  an  ap- 
pointment during  pleasure  was  wrong.  [Patteson  J.  If 
the  office  were  annual,  an  appointment  expressed  to  be 
during  pleasure  would  not  make  it  otherwise.]  The 
sureties  here  have  engaged,  in  effect,  to  be  answerable 
so  long  as  it  shall  be  the  pleasure  of  the  council  that  the 
overseer  shall  hold:  whether  that  be  by  an  irregular 
appointment  for  more  than  a  year,  or  by  re -appointment 
after  the  year,  is  immaterial  to  the  security.  The  tra- 
verse, therefore,  is  rightly  taken.  But  there  is  nothing 
to  shew  that  this  office  is  annual     Even  the  borough 


(a)  2  B.fii  Aid.  431.         {h)  1  M.  k  H'.  390.    S.  C.    Tyr.  &•  G.  709. 
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rate  is  not  made  so  bv  sect  92  of  stat  5  &  6  fT.  4.  c;  76. :   Qii«e»'«  Bendt. 
there  may  be  rates  for  periods  less  than  a  year,  and 


different  officers  appointed  for  each  rate ;  or  there  may    g^Jj^^o^,, 
be  no  rate,  and  no  officer  required.  Sect  58  comprehends  ^* 

various  officers,  but  cannot  have  been  framed  with  refe- 
rence to  the  persons  who  are  to  act  as  overseers  in 
putting  into  execution  stat  7  fF.  4  &  I  Vict.  c.  81.;  for 
the  levy  and  collection  they  are  to  make  were  not  autho- 
rized by  stat  5  &  6  fT.  4.  c.  76.  [Coleridge  J.  One 
purpose  of  the  appointment  under  the  Act  of  7  fF.  4:  & 
1  Vict  is  (by  sect  2)  to  make  a  retrospective  rate  for  a 
specific  purpose  (defraying  certain  expenses  incurred 
before  that  act  passed)  within  six  months  from  the  pass- 
ing of  the  act :  the  office  of  levying  such  a  rate  could 
not  be  annual]  The  duties  under  this  latter  statute  are 
not  necessarily  constant ;  and,  further,  they  are  not  rela- 
tive to  the  corporation  generally,  but  to  a  particular 
district  There  is  no  ground  for  saying  that  the  seciuity 
here  must  have  been  given  under  the  original  act:  that 
act  obliges  the  corporation  to  require  security  from  the 
officers  there  mentioned;  but  it  does  not  follow  that 
security  may  not  be  taken  from  those  who  are  officers 
under  stat.  7  fV.  4t  &  I  Vict.  c.  81.  only,  though  the  act 
b  silent  on  this  point 

fViUeSy  in  reply.  The  appointment  here,  as  appears 
by  the  record,  is  general,  "  for  making,  levying  and  col- 
lecting borough  rates,"  and  is  not  relative  to  a  particular 
rate  only.  The  collector  cannot  be  considered  in  any 
other  light  than  as  a  salaried  officer  of  the  corporation : 
he  is  not  a  parochial  overseer.  He  makes  the  rate  ;  but 
his  duty  in  that  respect,  though  requiring  some  mental 
exertion,  is  ministerial  only.  When  a  borough  rate  was 
to  bo  made  under  stat  5  &  6  ^.  4.  c.  76.  s.  92.,  it  could 
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VolmmeXVi.  not,  like  the  county  rale,  fall  under  the  controul  of 
'        the  parochial  officers,  because  it  was  not  payable   out 

BiMiiNGHAM  ^^  ^®  P^^'^  rate;  RawUnson  On  the  Municipal  Cor- 
^  ^'  poration  Act,  p.    162.,   note  (7):    the    council,   there- 

fore, must  have  appointed  officers  specially  for  that 
purpose;  and  they  would  come  within  the  general 
policy  of  sect.  58,  which  was  that  persons  should  not 
hold  offices  under  the  corporation  for  more  than  a  year. 
\Erle  J.  In  the  case  of  parishes  wholly  within  the 
borough,  the  rate,  by  that  statute,  was  "  in  the  nature  of 
a  county  rate,"  and  would  be  levied  by  the  parish  officers 
according  to  stat  55  G.  3.  c.  51. :  but  the  overseer  would 
not  therefore  be  a  borough  officer  within  sect.  58  of  stat. 
5  &  6  fF.  4.  c.  76.]  Stat  7  «^.  4  &  1  Vict  c.  81.  was 
passed  to  amend  the  previous  law  by  a  provision  for 
payment  of  borough  rate  by  the  overseers  out  of  the 
poor  rate ;  but  that  did  not  extend  to  parishes  partly 
within  and  partly  out  of  a  borough ;  therefore,  by  sect.  3, 
certain  special  officers  were  created,  to  stand  in  the  place 
of  overseers  in  such  parishes.  [^Erle  J.  Stat.  12  G.  2. 
c.  29.  8.  3.  provided  for  the  levying  of  county  rate  in 
places  where  there  was  no  poor  rate ;  but  it  did  not  create 
a  new  office.]  The  council  here  have  made  an  appoint- 
ment of  an  officer  in  general  terms :  such  an  appoint- 
ment would  end  with  the  year.  The  words  "during 
the  pleasure"  may  imply  that  the  council  might  dismiss 
him  during  the  year ;  but,  if  they  did  so,  the  sureties 
would  be  discharged.  [Erie  J.  Sup|)ose  they  appointed 
him  to  make  a  rate  which  could  not  be  levied  within  the 
year.]  He  might  perhaps  be  re-appointed  at  the  end  of 
the  year;  but  that  is  not  the  present  case.  As  to  the 
supposition  that  this  may  have  been  an  illegal  appoint- 
ment, there  is  nothing  to  shew  that  an  illegal  act  was 
intended ;  and  it  is  not  to  be  presumed. 


Wright. 
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Pattbson  J.     This  bond  recites  an  appointment  of  Qneen't  Bench. 

fV.  Rohhins  as  overseer  for  making,  levying  and  collect-  * 

ing  **  borough  rates"  (in  the  plural),  "during  the  pleasure  b^*][JJ^^^^ 
of  the  said  council :"  then  follows  the  condition.  The  .„  ▼• 
plea  avers  that  he  was  appointed,  subject  to  the  pleasure 
of  the  council,  "  for  the  period  of  one  year  and  no  more," 
under  and  by  virtue  of  stat.  7  JF.  4  &  1  Vict.  c.  81., 
and  that  Robbins  duly  performed  the  duties  for  that 
period.  The  plaintiff  replies  that  Robbins  was  appointed 
to  act  as  overseer  "during  the  pleasure  of  the  said 
council  generally,  and  for  no  definite  period  or  time 
certain:  without  this,"  that  he  was  appointed  for  one 
year  and  no  more.  The  condition  of  the  bond  is  gene- 
ral, making  no  reference  to  the  term  of  one  year;  but  it 
is  answered  that  the  legal  effect  of  the  statute  is  to 
impose  this  limit,  and  that  the  office  is  essentially  annual. 
But  I  really  cannot  come  to  tliis  conclusion.  Whether 
an  appointment  under  stat  5  &  ^  W^.  4.  c.  76.  s.  58. 
would  have  been  essentially  annual  or  not  (and  I  do  not 
see  how  that  section  applies),  an  appointment  under 
stat.  7  JV.  4i  &  I  Vict  c.  81.  5.  3.  clearly  is  not  so:  the 
plea  refers  pointedly  to  that  statute ;  and  an  appoint- 
ment such  as  this  is  must  be  made  either  under  it  or 
under  stat.  8  &  9  rict.  c.  110(a).  Whether  the  act  of 
7  Af^.  4  &  1  Vict  c,  81.  would  warrant  an  appointment 
for  the  making  of  more  than  one  future  rate,  I  do 
not  say ;  I  should  have  thought  that  the  council  must 
first  order  a  rate  and  then  appoint,  separately  in 
each  instance,  the  officer  to  make  and  levy  it:  but  it 
is  not  necessary  to  decide  this :  it  is  enough  that  the 

(a)  This  act  (sect.  1)  gives  certain  powers  to  persons  appointed  under 
the  former  statutes  "  to  act  as  overseer  or  overseers,"  "  for  making,  levying, 
and  collecting  borough  rates"  in  places  partly  within  and  partly  without  any 
borough. 
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VoiumMXVi    office,  under  this  act,  cannot  be  essentially  an  annual 

l^^ll__  one.      And,  then,   it  is  impossible   to  deny  that   the 

Mayor  of      plaintiff  may  traverse  the  allegation  of  the  office  being 
▼.  for  a  year  and  no   more.     The  council,  here,   have 

taken  a  bond  with  the  express  recital  that  the  party 
employed  is  to  act  during  their  pleasure,  and  with  the 
condition  that  he  shall  well  &c  perform  the  duties 
*^  during  such  time  as  he  shall  act"  To  treat  this  as  an 
annual  office  we  ought  to  see  clearly  that  it  was  by  law 
annual :  but  that  is  not  the  case. 

Coleridge  J.  The  appointment,  as  shewn  by  the 
bond,  is  in  general  terms.  The  defendants,  on  their 
construction  of  the  instrument,  consider  the  appointment 
to  be  annual.  The  plaintiff  denies  that.  If  we  are  to 
decide  that  the  office  was  in  reality  annual,  we  must 
come  to  that  conclusion  by  referring  to  the  act  of  parlia- 
ment, and  ascertaining  that  the  power  of  appointment,  as 
defined  by  that  act,  was  for  a  year  and  no  more.  If  it 
was  so,  the  construction  of  the  bond  must  be  limited  by 
the  legal  power.  But  I  think  the  act  is  not  to  be  so 
construed.  The  officer  whose  duty  is  now  in  question 
could  not  have  been  appointed  under  stat.  5  &  6  W,  4. 
c.  76.  8.  58. ;  for  the  borough  rate  could  not  then  have 
been  collected  as  it  is  now.  To  meet  that  difficulty, 
among  others,  stat  7  fF.  4  &;  I  Vict,  c.  81.  was  passed: 
and  sect  3  gives  certain  powers,  in  terms  having  no 
reference  to  sect  58  of  the  former  act.  Supposing  that, 
under  sect  58,  all  the  officers  except  the  treasurer  were 
annual,  that  does  not  touch  the  present  case.  The 
question  is,  whether  any  limit  is  imposed  by  sect  3  of 
the  later  act  The  officers  to  be  appointed  under  that 
clause  are  to  make,  levy  and  collect  the  borough  rate. 
But  that  rate  is  not  annual ;  it  is  occasional  only,  to  be 


Wbight. 
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imposed  when  the  borough  fund  is  insufficient ;  and  that   Queen^a  Bench. 

raay  or  may  not  happen.     There  is  no  reason  therefore ' 

that  the  office  should  be  annual ;  and  it  would  be  absurd  g,^jjfjj^  ®^^ 
to  say  that  the  officer  must  be  appointed  among  the 
others  who  are  named  in  every  year  under  stat  5  &  6 
W.  4.  c.  76.  s.  58.  I  do  not  go  into  the  question 
whether  the  appointment  for  an  indefinite  time,  as 
described  on  this  record,  is  or  is  not  illegal.  It  has 
not  been  so  contended;  and  I  do  not  know  that  it 
could  have  been,  with  success. 

WiGHTMAN  J.  I  should  havc  doubted  whether  Mr. 
Wiliest  argument  had  not  some  force,  if  this  had  been 
an  office  within  sect  58  of  stat  5  &  6  fT.  4.  c.  76.  But 
it  clearly  does  not  come  within  that  clause.  It  became 
necessary  to  pass  stat  7  W^.  4  &  1  Vict  c.  81.  for  the 
purpose  of  establishing  this  office;  and  its  functions,  as 
described,  are  quite  inconsistent  with  its  being  annual. 
The  defendants  were  not  obliged  to  give  a  bond  in  the 
present  form ;  but,  having  given  it,  they  are  bound  by  it 

Eble  J.  This  is  an  express  contract  for  the  whole 
time  during  which  the  party  shall  act  as  overseer:  and 
the  apparent  intentions  of  contracting  parties  must  have 
effect  unless  there  be  a  clear  law  prohibiting  it.  It  is 
contended  that  this  is  an  annual  office  under  stat  5  &  6 
W.  4.  c.  76.  s.  58. :  but  it  clearly  is  not  so,  for  the  reasons 
which  have  been  assigned.  The  appointment  is  under 
another  statute,  expressly  authorizing  the  creation  of  a 
particular  overseer,  whose  duties  are  not  periodical  but 
special. 

Judgment  for  plaintifis. 
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Saturday,  Stavely  agatust  Allcock  and  five  others. 

February 
8th  (a). 

Pltintiffwag      nPRESPASS  for  taking  goods.     Plea:  Not  guilty,  by 

tenant  to  de-        •*•    „^«^„<.^ 
fendants,8ixui  Statute. 

number,  who         Qn  the   trial,  before  Cresswell  J.,  at  the  Lanccuter 

were  joint  le- 

nantB  of  the  Summer  Assizes  1850,  it  appeared  that  in  1849  plaintiflf 

reversion.  .  . 

Four  of  the  was  tenant,  for  a  term  not  expired,  to  defendants  (six 

defendants 

executed  a  in  number),  who  were  joint  tenants  of  the  reversion ; 

conveyance  of  .  a     ■»      i  i 

the  reversion  and  rent  was  then  m  arrear.      A  deed  was  prepared, 

other  two  did     purporting  to  be  a  demise  by  the  six  defendants  to  one 

52ft^,J^^I2r^deL  Fielden  of  the  reversion  immediately  expectant  on  plain- 

J^tS^pUh.     ^^ff '^  ^™-     ^^"'  ^^  ^^^  defendants  executed  the  deed, 

tirsffoodsfor   abo^t  ^Q  end  of  1849:  the  other  two  did  not     In 
rent  due  to  the 

six  before  the     1850,  after   the   execution   of  the  deed  by  the  four, 
conveyance.  ^  ^        ^  •' 

Held :  That  the  plaintiff's  goods  were  distrained  for  rent  due  before 
by  the  sever* 
ance  of  the        the  execution  of  this  deed.     On  proof  of  these  facts,  the 

right  to  dis.      plaintifTs  counsel  ui^ed  that  the  distress  was  wrongful, 

rent^wM  gone.   ^  defendants  had  not  the  reversion  on  which  the  rent 

was  reserved.    It  was  answered,  that  there  still  remained 

the  same  reversion  in  two  of  the  defendants,  and  that 

the  others  might  justify  as  their  bailiffs.     Cresswell  J. 

directed  a  verdict  for  the  plaintiff*,  reserving  leave  to  move 

to  enter  a  verdict  for  the  defendants.     In  Michaelmas 

term,  1850,  Watson  obtained  a  rule  nisi  accordingly. 

CawUfiff  now  shewed  cause.  At  common  law  the 
right  to  distrain  was  in  lieu  of  a  forfeiture  for  the 
non-performance  of  a  service  ;  and  it  was  therefore  only 

(a)  Accidentally  misplaced. 
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in  those  who  had  the  reversion^  and  who  would  have  had  Queen's  Bench. 

1851 
the  benefit  of  the  forfeiture;  Gilbert  on  Rents  (Ist  ed.),  ! — 

p.  5.     Fielden,  as  tenant  in  common  with  the  two,  has  ^^ 

four  sixths  of  the  reversion :  it  is  clear  that  he  and  the      -^"-coci. 

two  defendants  who  are  owners  of  the  other  two  sixths 

may  distrain  for  any  rent  due  since  the  assignment  to 

him ;  but  he  cannot  join  in  a  cognizance  for  the  rent 

which  fell  due  before  his   time;  neither  can  the  two 

alone  make  a  good  cognizance ;  for  they  have  but  a  part 

of  the  reversion.     As  the  rent  is  one  entire  rent  attached 

to  one  entire  reversion,  the  severance  has  put  an  end  to 

the  right  to  distrain. 

Watson  and  AtAerton,  contra.  The  two  have  still  the 
same  reversion  which  they  had  when  the  rent  became 
due;  and  they  may  distrain  at  all  events  for  their 
portion  of  the  rent  No  case  has  been  cited  to  shew 
that  one  joint  tenant  of  the  reversion  can  by  aliening  his 
portion  destroy  the  right  of  the  other  joint  tenants  to 
distrain. 

Patteson  J.  It  seems  to  me  that  the  onus  lies 
on  the  defendants  to  shew  some  authority  for  saying 
that  he  does  not  so  destroy  it  It  may  be  a  hardship, 
for  aught  I  know,  that  one  joint  tenant  of  the  reversion 
can  by  severance  deprive  the  others  of  their  right  to 
distrain  for  rent  already  due ;  but  it  is  an  incident  to 
that  species  of  property.  All  remedy  for  the  rent  is  not 
gone.  An  action  may  be  brought ;  that  clearly  must  be 
in  the  name  of  the  six.  Before  the  severance  of  the 
reversion  an  avowry  must  have  been  by  t\)e  six:  and  an 
authority  is  required  to  shew  that  by  the  severance  of 
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r«tmmxrt.    the  revenion   the  rent  already  due    to   the   six  was 

'      .  apportioned. 
Stavelf.y 

V. 

Allcock.  Coleridge  and  Wightman  Js,  concurred. 


Rule  discharged  (a). 

(a)  Reported  by  C.  Bhukbum,  Esq. 


Saturday;,  Staunton  and  another  against  Wood  and  others. 

lebmaiy  1 5th. 

Assumpnton  ASSUMPSIT.     The  count    recited    that    plaintifiB 

an  affreement  JlIa. 

bypiaintiftto  agreed  to  sell  to  defendants  ^^  certain  goods,  to 

ants  cable  ban  wic  fifty  tons  of  good  Cable  bars,  at  and  for  the  price 

price perton,  ^^  ^^  P®*"  ^^^9  ^^  ^^  goods  to  be  delivered  forthwith 

ffoodB*to*be  ^y  ^^  plwntifis  to  the  defendants  at  the  works,  and  the 

totrith  to  ^^^  P"^  ^  ^  P^^  ^y  ^^®  defendants  to  the  plaintifi 

the  defendants  in  cash  in  fourteen  days  from  the  time  of  the  makimr  of 

at  the  works,  "^                                                           ^* 

and  the  said  the  Said  Contract"    Mutual  promises.     Averment  that 

paid  by  the  de.  fourteen  dajs  had  elapsed,  and  that  ^^  plain tifis  have  in 

infourteendf^s  ^^  things  performed  and  fulfilled  the  contract  on  their 

Snhe*maki?|  part"    Breach:  Nonpayment    Plea:   That  a  reason- 

contnict*"  ®^^®  iitne^  according  to  the  tenor  of  the  contract,  for  the 

Breach :  Non-  delivery  of  the  ffoods,  within  which  reasonable  time  the 

payment  after  •^                  o          ' 

fourteen  days,  goods  according  to  the  tenor  of  the  contract  might  and 

On  demurrer 

to  a  plea,  ought  to  have  been  delivered,  elapsed  before  the  expira- 

That,  on  tion  of  fourteen  days  fi-om  the  making  of  the  contract; 

thus  set  forth,  ^^^  ^^^U  although  defendants  were  always  ready  and 

wu meantto  ^iWiog  to  accept  the  goods  and  pay  for  them,  of  which 

precede  the 

payment,  and  that  a  readiness  on  plaintiff's  part  to  deliver  the  goods  was  a  condition  precedent. 
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plaindfi  had  notice,  and  were  requested  to  deliver  the  <iMen't  Btneh. 

1  Off  I 

goods,  yet  plaintiflk  would  not  deliver  the  goods:  with-  ' 

out  this,  that  plaintifis  have  in  all  things  performed  and     Staunton 
fulfilled  the  contract  modo  et  forma.     Conclusion  to  the        Wood. 
country. 

General  demurrer.     Joinder. 

The  demurrer  was  argued  in  this  vacation  (a). 

Phipson,  for  the  plaintifik  The  demurrer  is  to  the 
plea ;  but  the  real  question  depends  on  the  construction 
of  the  contract  stated  in  the  count,  whether  it  makes 
it  a  condition  precedent  to  the  right  to  demand  pay- 
ment that  the  plainti&  should  be  ready  to  deliver 
the  goods.  The  agreement  is  to  deUver  <*  forthwith  :^ 
that  cannot  mean  instantaneously.  It  means  as  soon  as 
plaintifiSs  reasonably  can  deliver  under  the  circumstances ; 
Tennant  v.  Bell  (&).  In  truth  the  contract  is  no  more 
than  the  law  would  have  implied.  The  plaintifis  are  to 
deliver  the  goods  in  an  uncertain  time,  as  short  as  they 
can  reasonably  make  it,  but  which  may  be  more  or  less 
according  to  circumstances.  Then,  as  this  uncertain 
time  may  be  more  than  fourteen  days,  and  the  day  of 
payment  may  come  before  that  of  delivery,  the  defend- 
ants must,  according  to  the  rule  stated  in  note  (4)  to 
Pordage  v.  CoU  (c),  be  taken  to  have  relied  on  the 
plaintifis'  promise,  not  upon  the  performance;  Mattock 
V.  Kinylake  (rf),  fVilks  v.  Smith  (e).  The  plea  avers 
that  this  uncertain  time  has  now  been  ascertained,  and 
that  it  has  turned  out  to  ^be  less  than  fourteen  days ; 
but  the  question,  whether  the  delivery  is  a  condition 

(a)  FAruary  14th.    Before  Patteson,  Coleridge^  Wigktman  and  ErU  Js. 
(6)  9Q.B.  6B4.  (e)  1  Wnu,  Saund,  320  6. 

{d)  10  A.  ^  E,  50.  (e)  10  M.  ^  W.  355. 

2    T    2 
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VoiumeXVi.    precedent  or  not,  depends  on  what  was  known  and 
'____  intended  at  the  time  of  the  contract,  not  on  what  hap- 


Staunton  pgQg  afterwards.  The  plea  does  not  aver  that  a  reason- 
Woou.  able  time  for  the  delivery  of  the  goods  must  in  all  cases 
be  less  than  fourteen  days,  or  that  the  parties  supposed 
that  it  must,  and  made  their  contract  accordingly.  K 
it  had  so  averred  the  plea  would  be  good  in  substance, 
though  probably  amounting  to  Non  assumpsit,  as  denying 
the  legal  effect  of  the  contract  declared  upon.  The 
Court  cannot  know  what  a  reasonable  time  for  deliver- 
ing bars  at  the  plaintifiPs'  works  may  be.  [Wightman  J. 
This  is  not  a  contract  to  manufacture  the  bars,  but  to 
sell  them,  and  deliver  them  forthwith.  Is  it  a  reasonable 
intendment  that  the  parties  thought  that  this  could  not 
be  done  within  fourteen  days?]  The  Court  cannot 
judicially  know  what  might  be  reasonably  expected ;  it 
roust  depend  on  all  the  circumstances ;  Simpson  v.  Hen^ 
derson{a).  [Erk  J.  Has  there  ever  been  a  decided 
case  in  which  there  have  been  mutual  promises,  and  the 
time  for  the  plaintiflTs  performance  of  his  part  has 
actually  come  before  the  time  for  the  defendant's  per- 
formance of  his,  and  the  plaintiff  has  been  wholly  in 
default  and  nevertheless  has  recovered  (&)  ?  I  do  not 
wish  to  be  understood  to  give  an  opinion,  but  ask  the 
question  for  information,  as  on  your  construction  of  the 


(a)  Moo.  ^  M.  300. 

(6)  See  New  ▼.  Swain,  Damon  ^  LhyeTi  Mercantile  Casti,  193,  and 
Bunney  ▼.  Poyntx,  4  B.^  Ad,  668 ;  in  vvhich  cases  it  appears  to  have  been 
held,  at  Nisi  prius,  that,  where  the  period  of  credit  has  expired  before  an 
actual  delivery,  a  readiness  to  pay  the  price  is  a  condition  precedent  to  the 
right  to  demand  a  delivery  of  the  goods,  though  the  purchaser  has  not 
failed,  and  no  right  analogous  to  that  of  stoppage  in  transitu  has  arisen. 
There  does  not  appear  to  be  any  ca.^e,  except  the  principal  one,  in  which 
the  converse  has  been  discussed. 
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contract  the  plea  raises  that  point.]     Where  perform-  Queen'$  Bench, 

1851 
ance  is  not  a  condition  precedent  by   the  contract,  a  '__ 

breach  in  fact  is  no  plea ;  Dicker  v.  Jackson  (a). 


Stactnton 

V. 

Wood. 


fflnston,  contra.  It  appears  by  the  plea  that "  forthwith  " 
did  under  the  circumstances  of  this  particular  case  mean 
less  than  fourteen  days.  Simpson  v.  Henderson  (b)  shews 
that  the  circumstances  might  be  legitimately  taken  into 
account ;  and,  if  so,  there  is  a  defence ;  and,  though  the 
form  of  the  plea  ought  perhaps  to  have  been  Non 
assumpsit,  it  is  good  on  general  demurrer;  Kemble  v. 
Mills  {c).  No  case  has  been  cited  in  which  it  appeared 
on  the  face  of  the  record  that  a  reasonable  time  for  the 
performance  by  plaintifiP  of  what  was  alleged  to  be  a 
condition  precedent  was  in  fact  less  than  that  for  the 
performance  by  the  defendant. 

Phipson,  in  reply.  The  plea  does  not  say  that  a 
reasonable  time  was  necessarily,  or  probably,  to  be  less 
than  fourteen  days.  It  says  that  it  turned  out  afterwards 
to  be  less.  The  case  is  precisely  within  the  words  of 
Mr.  Serjeant  Williams  in  note  (4)  to  Pordage  v.  Cole  (d) : 
"  If  a  day  be  appointed  for  payment  of  money,  or  part 
of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  maj/  happen,  before  the  thing  which  is  the 
consideration  of  the  money,  or  other  act,  is  to  be 
performed"  &c. 

Cur,  ado,  vult 

Patteson  J.  now  delivered  the  judgment  of  the 
Court. 

(a)  6  Com.  B.  103.  (6)  Moo.  &•  M.  300. 

(e;   \  M.  ^  G.  757.  (rf)  I  Wm»,  Sound.  320  b. 
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STAaNTON 

V. 

Wood. 


VvhmeXFi.        We  have  considered  this  case  and  the   aathorities 
.  referred  to  on  the  argument,  and  are  of  opinion  that, 
according  to  the  statement  of  the  contract  in  the  decla- 
ration itself,  the  delivering  of  the  goods  was  a  condition 
precedent.    Every  contract  must  be  construed  according 
to  the  intention  of  the  parties,  which  in  the  present  case 
the  demurrer  calls  upon  the  Court  to  ascertain.     We 
think  it  manifest  that,  by  the  use  of  the  word  **  forth- 
with," as  to  the  delivering  of  the  goods,  in  connexion 
with  the  payment  in  fourteen  days,  the  parties  intended 
that  the  goods  should  be  delivered  at  some  time  within 
the  fourteen  days.    Now  the  declaration  alleges  a  general 
performance  by  the  plaintifiPs :  and  that  is  sufficient  on 
general  demurrer,  and  must  be  taken  to  mean  a  delivery 
or  ofier  to  deliver.    It  would  be  bad  on  special  demnrrer ; 
but,  being  good  on  general  demurrer,  it  becomes  a 
material  allegation,  and  is  traversable.      The  plea  has 
traversed  it,  and  is  good  in  that  respect,  without  its  being 
necessary  for  us  to  say  how  far  the  introductory  matter 
of  the  plea  could  of  itself  have  formed  a  sufficient  answer 
to  the  declaration. 

Judgment  for  defendants  (a). 

(a)  Reported  by  C.  Biackbum,  Esq. 
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QiMCii*«  Bench, 
185i. 


Lawrence  o^atrwf  The  Great  Northern 
Railway  Company. 


/^ASE.     The  first  count  stated  that,  before  and  at  A  railway, 
the  time  &c.,  the  plaintiff  was  possessed  of  three  conformity 
closes  of  land,  called  "  The  Three  Havercroft  Closes,''  ^uiLnf*^ 
one  other  close,  called  «  The  Seven  AcreSy''  with  «  The  J^^^^^. 
Quaker's  Chse"*  and  croft  thereto  adjoining,  two  other  ^™®°* 
closes,  called  part  of  "  JTie  Common  Close^  respectively,  1*"^  ly»°fir 

^  "^     between  a  river 

and  one  other  close,  called  '*  Wild  Hillsy^  all  which  said  and  the  plain- 
tiff's land, 
closes  were  situate  to  the  northward  of  a  certain  bank,  The  low 

called  **  The  Bentley  Flood  Barik^  which  bank  had  been  separated  from 

made  by  certain  Drainage  Commissioners  under  an  act  fy^i^bank, 

of  parliament  (a)  in  the  count  mentioned,  "  for  draining,  Jherd\way  m- 

bankment  was 
placed  there,  sufficed  to  protect  his  land  from  the  floodwaters  of  the  river ;  but,  in  conse- 

anence  of  the  railway  embankment,  the  floodwaters  were  unable  to  spread  themselves  over 
be  low  lands  as  formerly,  and  flowed  over  the  bank  into  his  land.    Held : 
That,  although  the  Company  were  not  required  by  their  act  to  make  flood  openings  to 
their  embankment,  and  would  not  be  compellable  by  mandamus  to  make  them,  yet,  as  they 
might,  by  proper  caution,  have  prevented  tne  injury  sustained  by  the  plaintiff,  an  action  on  the 
case  was  maintainable  against  them  for  such  injury. 

Before  the  railway  was  constructed,  and  before  plaintiff  became  possessed  of  the  land  so 
overflowed  by  the  floodwaters,  the  owner  of  this  and  of  adjoining  land,  from  whom  the 
plaintiff  derived  title,  agreed  with  the  Railway  Company  to  refer  to  arbitration  the 
sum  to  be  paid  by  the  Company  for  the  purchase  of  part  of  such  adjoining  land  and  as 
compensation  for  all  injury  and  damage  to  his  remaining  estate  '*  by  severance  or  other- 
wise."   Held : 

That  the  compensation  awarded  under  this  agreement  related  onlv  to  all  damage  known 
or  contingent  by  reason  of  the  construction  of  the  railway  on  the  land  purchased,  and  to  such 
other  damage  arising  from  the  construction  of  the  railway  at  other  places  as  was  apparent 
and  capable  of  bein^  ascertained  and  estimated  at  the  time  when  the  compensation  was 
awarded:  that  it  did  not  embrace  contingent  and  possible  damages  which  might  arise 
afterwards  by  the  works  of  the  Company  at  other  places,  and  which  could  not  be  foreseen 
by  the  arbitrator  ;  and  that  compensation  for  the  damage  arising  to  the  plaintiff  under  the 
present  circumstances  was  not  included  in  the  compensation  awarded. 

(a)  7^8  G.  4.  c.  xciv.  (local  and  personal,  public).     See  post  p.  650, 
note  (e). 
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embanking  and  protecting  certain  low  lands  lying  on  the 
north  side  of  the  river  Dun^  in  the  West  Riding  of  the 
county  of  YorkJ*  That  on  the  south  of  the  said  bank  there 
were  certain  other  low  lands,  called  "  The  Bendey  IngtT 
upon  and  over  which  the  floodwaters  of  the  river  Dun 
were  accustomed  to  flow  and  escape  without  obstruction. 
That  defendants  made  a  certain  embankment,  running 
obliquely  on,  to  and  across  the  Beniley  Flood  Bank^ 
without  having  or  leaving  sufficient  arches  or  waterway 
to  allow  the  floodwaters  to  flow  or  escape  over  the  said 
low  lands  called  "  The  Bentky  Ingi"  as  they  had  been 
accustomed ;  and  kept  and  maintained  the  said  embank- 
ment; whereby  divers  quantities  of  floodwater  became 
accumulated  and  penned  back  upon  The  Bentky  Ings^ 
and  were  forced  over  the  Beniley  Flood  Bank  into  the 
lands  of  the  plaintifiP,  &c. 

The  following  were  the  material  pleas. 

Plea  12.  That  the  embankment  complained  of  was 
part  of  a  railway  made  under  the  powers  of  stat.  9  &  10 
Vict  c.  Ixxi.  (a)  (local  and  personal,  public) ;  that  plain- 
tiff had  full  notice  of  the  construction  of  the  said  part  of 
the  railway ;  that  it  passed  TTie  Bentley  Ings  with  divers 
arches  and  culverts  &c  for  the  purpose  of  conveying  the 
water  as  clearly  from  the  plaintiff's  closes  as  before  the 
railway  was  made,  as  nearly  as  might  be.  That  the 
said  arches  and  culverts  &c  were  of  such  number  and 
dimensions  respectively  as  were  sufficient  for  the  above 
purpose.     That  the  plaintiff  always  well  knew  and  had 


(a)  "  For  making  a  railway  from  London  to  Vork,  with  branches  there- 
from providing  for  the  counties  of  Hertford,  Bedford,  Huntingdon,  North- 
ampton,  Rutland,  Nottingham,  and  the  three  divisions  of  the  county  of 
Lincoln  «  railway  communication  with  London  and  Fork,  to  be  called  *  The 
Great  Northern  Railway. '  " 


XIV.  VICTORIA. 


645 


notice  of  the  nature^  number  and  dimensions  of  the  said 
arches  and  culverts  &c. ;  and  that  no  difiPerence  ever  arose 
between  plaintifiP  and  defendants  as  to  the  sufficiency 
of  the  said  arches  and  culverts  &c.  to  convey  the  said 
water  as  clearly  from  the  said  closes  as  before  the  making 
of  the  said  railway,  as  nearly  as  might  be.  VeriBcation. 
Plea  15.  That,  before  the  plaintiff  was  possessed  of 
the  said  closes,  and  after  the  passing  and  coming  into 
operation  of  the  said  **  Great  Northern  Railway  Act, 
1846,"  to  wit  on  1st  August  1847,  one  Sir  William 
Bryan  Coohcy  Baronet,  was  entitled  to  the  said  several 
closes  of  land,  in  the  first  count  mentioned,  in  fee  simple, 
expectant  on  the  determination  of  a  certain  lease  for 
one  year  therein,  theretofore  granted  to  one  Mann. 
That  afterwards,  and  whilst  Sir  W.  B.  Cooke  was  so  as 
aforesaid  interested  in  and  entitled  to  the  said  closes, 
and  before  the  plaintiff  became  and  was  possessed 
thereof,  the  defendants,  in  pursuance  of  the  provisions 
of  their  said  act  of  parliament,  to  wit  on  24th  August 
1847,  gave  notice  in  writing  to  Sir  W.  B.  Cooke  that 
they  required  to  take  and  use,  amongst  other  lands, 
certain  of  the  said  closes  in  the  said  first  count  men- 
tioned, to  wit  the  Havercroft  Allotment^  and  the  two 
Common  Closes^  or  such  part  thereof  as  was  then  staked 
out  for  the  purposes  of  the  said  railway,  and  that  they 
were  willing  to  treat  and  agree  for  the  purchase  thereof, 
and  also  for  compensation  to  be  made  for  the  damage 
that  might  be  sustained  by  reason  of  the  execution  of 
the  works  of  the  said  railway.  That  afterwards,  to  wit 
on  30th  August  1847,  whilst  Sir  W.  B,  Cooke  was  so 
entitled  as  aforesaid,  and  before  the  plaintiff  was  pos- 
sessed &c.,  by  a  certain  agreement  then  made  in  pursu- 
•  ance    of   the    provisions    of   the    said    Great  Northern 
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Railway  Act  and  the  several  acts  incorporated  therewith, 
between  Sir  W.  B.  Cooke  of  the  one  part  and  the  agent 
of  the  defendants  of  the  other  part,  the  said  Company's 
agent  agreed  to  purchase  of  Sir  W.  B.  Cooke,  amongst 
other  lands  and  closes,  the  Havercroft  Allotment  and  the 
two  Common  Closes,  or  such  part  thereof  as  was  then 
staked  out  &c. ;  and  it  was  then  thereby  further  agreed 
that  the  price  or  sum  to  be  paid  by  the  Company  for 
the  pieces  of  land  so  agreed  to  be  purchased,  as  well  as 
the  amount  to  be  paid  by  the  Company  for  all  injury 
and  damage  done  to  the  remaining  estate  of  the  said 
vendor  by  severance  or  otlierwise,  and  for  compensation 
for  all  bridges,  arches,  tunnels,  roads,  crossings  and 
gates,  under  or  over,  across  or  alongside  of  the  said 
railway,  except  such  as  should  be  awarded  as  thereafter 
mentioned,  were  to  be  fixed,  settled  and  determined  by 
one  IF. ;  and  that  the  said  fF.  was  also  to  determine  the 
number,  situation  and  description  of  the  arehes,  drains, 
culverts,  bridges,  reads  and  crossings  to  be  made  upon 
the  said  premises  over,  under,  across  or  alongside  of  the 
said  railway.  That  it  was  further  agreed  that  the  said 
defendants  should  be  entitled  to  take  possession  of  the 
said  premises  so  agreed  to  be  sold,  and  to  proceed  with 
their  works  on  the  day  of  the  signing  thereof.  Aver- 
ment of  mutual  premises  to  abide  by  the  award.  That 
afterwards,  and  whilst  Sir  }F.  B.  C.  was  so  entitled  &c., 
and  before  the  plaintiff  was  possessed  &c.,  W.,  having 
taken  upon  himself  the  burthen  of  the  said  reference,  to 
wit  on  22nd  Nouember  1847,  duly  made  his  award  in 
writing,  whereby  he  awarded  that  the  sum  of  7,900£  was 
the  price  or  sum  to  be  paid  by  the  Company  to  Sir  W. 
B.  C.  for  the  purchase  of  the  pieces  of  land  in  the  said 
agreement  mentioned,  including  the  Havercroft  AUot- 
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ment  and  the  two  Comrnan  Closes;  and  which  said  sum  Qvcf»'«  Benth. 

IOC  I 

of  7,900t  he  adjudged  should  be  taken  to  include  the  ' 

compensation  for  aU  injury  and  damage  done  to  the 
estate  of  Sir  W.  B.  C.  by  severance  or  otherwise.  That 
IV.  also  thereby  adjudged  that  the  number,  situation 
and  description  of  the  arches,  drains,  culverts,  bridges, 
roads  and  crossings  to  be  made  upon  the  said  premises 
over,  under,  across  or  alongside  of  the  daid  railway 
should  be  made  in  such  situation  and  of  such  dimensions 
and  capacity,  and  in  such  manner,  as  the  same  were 
laid  down  and  described  in  a  plan  in  the  said  award 
referred  to.  That  part  of  the  said  damage  estimated  for 
and  included  in  the  said  award  and  the  sum  therein 
mentioned  was  all  damage  and  injury  done,  or  which 
thereafter  might  be  done  or  occasioned,  to  the  estate  of 
the  said  Sir  fF.  B.  C.  of  and  in  the  said  several  closes 
of  land  in  the  said  first  count  of  the  declaration  men- 
tioned, by  severance  or  otherwise^  by  reason  of  the 
construction  of  the  said  railway.  That  afterwards,  and 
after  the  making  of  the  award,  and  whilst  Sir  fF.  B.  C. 
was  so  entitled  to  the  said  several  closes  in  the  said  first 
count  mentioned,  and  before  the  plaintiff  was  possessed 
&C.,  to  wit  on  the  day  and  year  last  aforesaid,  the  de- 
fendants made  and  constructed  their  railway  over  and 
across  the  said  lowlands,  called  ^*  The  Bentley  Ings^^  in 
the  said  first  count  mentioned  (the  same  being  part  of 
the  lands  included  in  the  said  agreement  and  for  which 
compensation  was  awarded  to  Sir  W.  B.  C.\  with  arches, 
drains,  culverts,  bridges,  roads  and  crossings  over,  under, 
across  and  alongside  the  railway,  of  the  number,  in  the 
situations,  of  the  dimensions  and  capacity,  and  in  such 
manner  in  all  respects,  as  the  same  were  laid  down  and 
described  in  the  said  plan  in  the  said  award  mentioned : 
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Q.  B.  HILARY  VACATION. 

which  said  railway  so  made  and  constructed  is  the  said 
embankment  in  the  said  first  count  mentioned.  That 
the  liability  to  all  future  and  contingent  damage  to  the 
said  several  closes  in  the  said  first  count  mentioned,  by 
reason  of  the  said  embankment  in  the  said  first  count 
mentioned,  to  wit  the  said  railway,  being  constructed 
without  sufficient  arches  or  waterway  to  allow  the  flood 
waters  in  the  first  count  mentioned  to  escape,  and  by 
reason  of  the  said  embankment,  to  wit  the  said  railway, 
being  kept  and  continued  without  such  sufficient  arches, 
was  included  in  the  award,  and  compensation  in  respect 
of  such  liability  to  fiiture  and  contingent  damage  therein 
and  thereby  awarded.  Averment  of  performance  by 
the  defendants  of  the  award  generally,  and  also  of  pay- 
ment of  the  said  sum  of  7,900£  to  Sir  fF.  B.  C.  before 
plaintiff  was  possessed  &c  That,  after  the  said  award 
had  been  so  fully  performed  by  the  defendants  in  all 
respects,  and  not  before,  the  plaintiff  became  possessed 
of  the  several  closes  in  the  first  count  of  the  declaration 
mentioned,  by  virtue  of  a  demise  bearing  date  a  certain 
day  and  year,  to  wit  1st  July  1849,  from  Sir  fT.  B. 
C,  who  had  then  become,  and  then  was,  tenant  in  fee 
simple  in  possession  of  the  said  closes,  the  said  lease  to 
the  said  Mann  having  then  expired  by  effluxion  of  time. 
Verification. 

Replications :  De  injuria.     Issues  thereon. 

On  the  trial,  before  Wightman  J.,  at  the  Yorkshire 
Summer  Assizes  1850,  it  appeared  that  the  plaintiff,  in 
July  1849,  became  the  lessee,  under  Sir  William  Bryan 
Cookey  and  occupier,  of  the  closes  mentioned  in  the  first 
count  of  the  declaration.  These  closes  were  separated, 
by  a  bank  called  "  The  Beniley  Flood  Banky^  fi-om 
certain   low   lauds  ciUled   "  The   Bentley   IngSy"^   which 
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adjoined  the  river  Dun.  In  times  of  flood  the  flood- 
waters  of  the  Dun  spread  themselves  over  the  low  lands, 
but  were  restrained  by  The  Bentley  Flood  Bank  from 
passing  on  to  the  land  of  the  plaintiff  and  other  land 
similarly  situate.  Towards  the  end  of  the  year  1847, 
the  defendants,  in  constructing  "  The  Great  Northern 
Railway,^  had,  in  pursuance  of  the  powers  given  them 
by  their  Act  of  Parliament,  made  an  embankment  for 
their  line  of  railway  on  the  river  side  of  The  Bentley 
Flood  Bank,  The  effect  of  this  embankment,  which 
had  only  one  culvert,  was  to  prevent  the  floodwaters 
from  spreading  themselves  so  freely  as  formerly  over 
The  Bentley  Ings;  and,  on  the  occasion  of  a  high  flood 
in  October  1849,  the  floodwaters  overflowed  The  Bentley 
Flood  Bank  and  damaged  the  plaintiff's  land.  In  August 
1847,  when  one  Mann  was  tenant  of  this  land,  Sir  W. 
B.  Cooke  contracted  to  sell  to  the  defendants  some  ad- 
joining land  for  the  purposes  of  the  railway ;  and  an 
agreement  of  reference  in  the  terms  mentioned  in  the 
first  count  of  the  declaration  was  entered  into,  em- 
powering an  arbitrator  to  award  how  much  should  be 
paid  to  Sir  W.  B.  Cooke  by  way  of  purchase  money  and 
compensation  ^'for  all  damages  done  to  the  remaining 
estate  of  the  said  vendor,  occasioned  by  severance  or 
otherwise,  which  could  have  been  awarded  by  a  jury, 
in  case  the  value  of  such  land  and  compensation  for 
damages  had  been  settled  by  the  verdict  of  a  jury." 
The  arbitrator,  in  November  1847,  awarded  the  sum  of 
7,900/.  to  be  paid  to  Sir  JV.  B.  Cooke,  which  was  to  "  be 
taken  to  include  compensation  for  all  injury  and  damage 
to  the  estate  of  the  said  Sir  fF.  B.  Cooke,  by  severance 
or  otherwise."  The  award  also  contained  directions 
for  certain  works  to  be  made  for  the  more  commodious 
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occupation  of  the  unsold  portion  of  Sir  tF.  B.  Cookers 
property.  The  Company  having  paid  the  amount,  and 
having  done  the  works,  directed  by  the  award,  it  was 
contended  that  this  action  was  not  maintainable,  because 
compensation  for  the  damage  done  to  the  unsold  portion 
of  Sir  W.  B.  Cookers  property  by  its  increased  liabili^  to 
injury  from  the  floodwaters  in  consequence  of  the  con- 
struction of  the  railway  was  included  in  the  compensation 
awarded  to  him  for  damage  '*by  severance  or  otherwise." 
It  was  also  contended  that  the  Company  were  protected 
by  their  act  of  parliament,  which  authorized  the  con- 
struction of  the  embankment  complained  of  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  and 
reserved  leave  to  move  to  enter  the  verdict  for  the 
defendants. 

Knowles,  in  last  Michaelmm  term,  obtained  a  rule  nisi 
accordingly*    In  this  vacation  (a), 


Hugh  HiU  and  Farter  shewed  cause. 

Knowlesy  fFatsan  and  Hall,  contra,  cited  Rex  v.  7^ 
Leeds  ff  Selby  Railway  Company  {b\  Dunn  v.  Mwr^ 
ray  (c)  and  HadsoU  v.  StaUebrass  (cf),  and  referred  to 
Stat.  8  &  9  VicL  c.  18.  s.  63.  to  shew  that  the  plaintiff 
was  concluded  by  the  award.  They  also  referred  to 
sects.  161,  162  and  163  of  the  Company's  act,  9  &  10 
Vict  c.  IzxL  (e),  to  shew  that  the  Company  were  not 


(a)  FAmary  7th,     Before  Patteson,  Wightman  and  Erlt  Js. 
(6)  3A.^  B.  683.  (e)  9  B.  ^  C.  780. 

(d)  \l  A.^E.dOl. 

(e)  Section  161,  after  referring  to  certain  statutes  for  the  draining  of 
districts  therein  severally  specified,  and  tosUt.  7  &  8  Geo.  4.  c.  zciv.  (local 
and  personal,  public),  **  For  draining,  embanking  and  protecting  certain 
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obliged  to  make  any  opening  for  the  ^flood  waters  on  the   Qutm's  Bemeh, 
Bentley  Ing$.  ^^^^' 

The  judgment  renders  a  fuller  report  of  the  argument 
unnecessary. 

Cur.  adv.  tndt. 


Patteson  J.,  on  a  subsequent  day  of  this  vacation 
{February  22d),  delivered  the  judgment  of  the  Court 
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low  lands  lying  on  the  nortb  ride  of  the  river  Dun,  in  the  West  Riding  of 
the  county  of  Torkf^  and  reciting  that  the  main  line  of  railway  was 
intended  to  pass  over  land  within  the  said  districts,  enacts  that  ^the 
Company  should  be  deemed  the  proprietors  and  occupiers  of  such  lands 
taken  by  them  under  the  powers  of  their  act  within  the  meaning  of  the 
said  several  Drainage  Acts,  and  be  liable  to  drainage  assesnnent  in 
respect  thereof. 

Section  162  enacts  as  follows:  "And  in  order  to  preserve  a  free  pas- 
sage for  the  floodwaters  of  the  said  respective  districts  of  drainage  through 
all  existing  drains  crossed  by  the  railway  or  branches,  be  it  enacted.  That 
the  Company  shall  and  they  are  hereby  required,  in  carrying  the  railway 
or  branches  over  or  across  the  said  several  and  respective  districts  of  drain- 
age, to  leave  and  make  arches  or  openings  in  or  under  the  said  railway  and 
branches,  and  openings  through  the  embankments  thereof  respectively,  in 
all  places  where  the  said  railway  or  branches  shall  cross  any  public  drains, 
embankments,  or  works  made  in  such  respective  drainage  districts,  any  or 
either  of  them,  under  the  powers  of  the  said  recited  drainage  acts,  any  or 
either  of  them,  and  such  arches  and  openings  shall  be  left  and  made  of  not 
less  area  than  the  area  of  the  water  way  of  the  respective  drains,  embank- 
ments, and  works  so  made  when  such  drains  and  embankments  or  works 
are  charged  with  water  to  the  highest  flood  level,**  &c. 

Section  163  enacts,  "  That  the  Company  shall  and  they  are  hereby 
required  also  to  make  and  leave  arches  or  openings  under  and  openings 
through  the  embankments  of  such  part  of  the  railway  as  shall  be  carried 
across  or  over  the  low  lands  and  grounds  in  the  township  of  Seaftworth*' 
(in  the  county  of  Nottingham,  see  sect  19),  *' between  the  river  Me  and 
the  Everton  Drainage  Barrier  Bank,  in  such  number  as  shall  be  sufficient 
for  the  free  passage  as  heretofore  of  the  floodwaters  of  the  said  river  over 
such  lands  and  grounds,  and  such  arches  and  openings  shall  be  made  and 
left  of  not  less  height  than  the  present  height  of  the  said  bank,  and  of  such 
width  or  capacity  as  shall  be  sufficient  for  the  purpose  aforesaid. 
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The  plaintiff  is  lessee  of  certain  lands  under  Sir 
William  Bryan  Cooke:  and  he  brings  this  action  for  an 
injury  to  his  land  by  its  being  flooded^  as  he  alleges,  by 
the  fault  of  the  defendants  in  constructing  their  railway 
across  the  lands  of  other  persons  without  leaving  suffi- 
cient openings  for  the  passage  of  floodwaters,  whereby 
they  were  obstructed  and  penned  up  and  forced  upon 
the  lands  of  the  plidntiff.  The  defendants  plead  that, 
before  the  plaintiff  had  anything  in  the  lands  now  in  his 
occupation,  they  gave  notice  to  Sir  W.  B.  Cooke  to 
purchase  certain  lands  of  his  adjoining  to  those  now  of 
the  plaintiff;  that  it  was  referred  to  an  arbitrator  to  fix 
the  amount  of  purchase  money  and  of  compensation  for 
injury  to  the  lands  and  other  estates  of  Sir  W*  B.  Cooke 
by  severance  or  otherwise,  and  to  determine  what 
bridges,  arches,  culverts  &c.  should  be  made;  that  he 
awarded  7,900/.,  and  directed  what  should  be  con- 
structed; that  the  money  was  paid  and  the  works  directed 
were  done. 

The  main  point  in  the  case  is,  whether  that  compen- 
sation relates  only  to  all  damage  known  or  contingent 
by  reason  of  the  construction  of  the  railway  on  the  lands 
purchased  of  Sir  W.  B.  Cooke,  and  to  other  damage 
arising  from  the  construction  of  the  railway,  at  other 
places,  which  was  apparent  and  capable  of  being  ascer- 
tained and  estimated  at  the  time  when  the  compensation 
was  awarded,  or  whether  it  embraces  also  all  contingent 
and  possible  damages  which  might  arise  afterwards  by 
the  works  of  the  Company  at  other  places,  and  which 
could  neither  be  foreseen  nor  even  guessed  at  by  the 
arbitrator.  The  proposition  that  it  was  to  be  taken  to 
embrace  such  damages  is  so  startling  that  we  should 
expect  some  express  provision  to  be  pointed  out  to  that 
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effect,  either  in  the  general  acts  relating  to  railways,  or  Qveem^g  Bench. 

the  special  act  under  which  this  railway  was  constructed, 

or  the  instrument  of  reference.     We  have  examined  all 

these,  and  are  not  only  unable  to  find  any  such  express 

provision,  but  any  clause  whatever  which  can   feirly 

have  any  such  interpretation   put  upon  it     We  are 

therefore  clearly  of  opinion  that  the  compensation  must 

be  taken  in  the  restricted  sense  contended  for  by  the 

plaintiff. 

But  it  is  contended  by  the  defendants  that  they  have 
constructed  their  railway  according  to  the  provisions  of 
their  special  act,  9  &  10  Vict.  c.  Ixxi.,  and  are  not  liable 
for  any  consequences  which  may  follow  to  the  damage 
of  the  plaintiff.  The  railway  passes  across  the  low  lands 
adjoining  the  river  2>tm,  over  which  the  floodwaters  of 
that  river  used  to  spread  themselves.  Those  low  lands 
were  separated  from  the  plaintiff's  land  by  a  bank  con- 
structed under  certain  drainage  acts,  and  which  protected 
the  plaintiff's  lands  from  floods.  By  the  constniction  of 
the  defendants'  railway  without  sufficient  openings,  those 
floodwaters  could  not  spread  themselves  as  formerly, 
and  were  penned  up,  and  flowed  over  the  bank  on  the 
plaintiff's  land.  Prima  facie  this  would  give  the  plaintiff 
a  cause  of  action :  and  the  question  is  whether  the  Com- 
pany are  protected  by  their  act  Now  the  162d  section 
obliges  them  to  make  openings  when  the  railway  crosses 
any  public  drains,  embankments  or  works  made  in  any 
drainage  district ;  but  it  is  silent  as  to  floodwaters.  The 
163d  section,  indeed,  obliges  them  to  make  openings 
for  floodwaters  in  another  district  in  another  county, 
and  is  relied  on  by  the  defendants  on  the  principle 
expressio  unius  est  exclusio  alterius :  and,  certainly,  so 
far  as  any  remedy  by  mandamus  or  otherwise  to  compel 
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VeiumeXVL  tbetn  to  make  openings  for  floodwaters  in  the  Dun 
district  might  be  attempted  to  be  enforced,  the  act 
would  not  warrant  it  The  Company  may  have  been 
at  liberty  under  the  act  to  construct  their  railway  across 
the  low  lands  in  the  manner  they  have  done:  but  it 
does  not  follow  that,  in  case  an  unforeseen  injury  arises 
to  any  one  from  the  mode  in  which  it  is  constructed, 
they  are  not  liable  to  an  action.  It  was,  indeed,  held 
in  Rex  v.  Peiue  (a)  that,  when  an  act  of  parliament 
authorized  the  making  of  a  railway  parallel  and  very 
near  to  a  highway,  the  Company  were  not  answerable 
for  injuries  sustained  in  consequence  of  horses  passing 
along  the  highway  being  frightened.  But  there,  the 
proximity  to  the  highway  being  expressly  authorized  by 
the  act,  and  the  railway  being  used  in  the  proper  and 
ordinary  manner,  it  was  impossible  to  hold  the  Company 
responsible  without  in  effect  repealing  the  act  of  parlia- 
ment Here  the  Company  might,  by  executing  their 
works  with  proper  caution,  have  avoided  the  injury 
which  the  plaintiff  has  sustained :  and  we  think  that  the 
want  of  such  caution  is  sufRcient  to  sustain  the  action. 

The  rule  to  enter  a  verdict  for  the  defendants  must  be 
discharged. 

Rule  discharged  {b). 


(a)  A  B.^Ad,  30. 

(6)  Reported  by  H.  Daviton,  Esq. 
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ScHBiALTz  against  Avery. 

ASSUMPSIT  on  a  memorandum  of  charter  between  Assumpsit  on 
a  charter  partj 

the  defendant  as  shipowner  and   the    plaintiff  as  by  freighter 
freighter.     Breach:   that  defendant  would  not  receive  owner  for  not 
cargo.     Plea:  Non  assumpsit     Issue  thereon.     Other  ^o.*"*i>ica: 
issues  of  feet,  which  it  is  unnecessary  to  state.  ^p,^?3'* 

On  the  trial,  before  Wightman  J.,  at  the  Newcastk  l^^^^^\^ 
summer  assizes,  1850,  it  appeared  that  the   plaintiff  expressed  to 

'^^  *  be  bj  defend- 

carried  on  business  under  the  firm  of  Schmaltz  tr  Co.  ant  of  one 

part,  •*  and  G. 

The  execution  of  a  charter  party  by  the  defendant  was  s.  $■  Co. 
proved.     It  was  expressed  to  be   made  between   the  freighter)  of* 
defendant  as  owner  of  the  ship  of  the  one  part  "and  ind°containing 
G.    Schmaltz  §•    Co.   (agents  of  the  freighter)  of  the  ^[."Xwsf "" 
other  paru^    At  the  end  of  the  charter  party  there  was  "  T**"  c^^arter 

*  r       .^  being  con- 

a  memorandum  in  these  terms.     "  This  charter  being  eluded  on 

behalf  of  an- 

concluded  on  behalf  of  another  party,  it  is  agreed  that  other  party,  it 
all  responsibility  on  the  part  of  G.  Schmaltz  ^  Co.  shall  all  responsi. 
cease  as  soon  as  the  cargo  is  shipped.*'     In  the  declara-  ^Jnof^G.  % 
tion  no  notice  was  taken  of  this  memorandum :  in  other  fease  m  soon 
respects  the  agreement  set  out  corresponded  with  that  ^^l^^^^H 
proved.      Oral   evidence  was  triven   that   the    plaintiff  ^?  "*»'»^®  °^ 

*  .  *"'*  memoran- 

was  in  truth  principal.     The  learned  Judge  directed  a  dum  was  uken 

T        n         1        1   /.      1  1        .  -iwT  in  the  declara- 

verdict  for  the  defendant  on  the  issue  upon  JNon  as-  tion.   c.  s.  ^ 

.      1  ,     .  1  ^.        Co.  were  pro- 

sumpsit,  leave  bemg  reserved  to  move  to  enter  a  verdict  ved  to  be  the 

for  the  plaintiff  on  that  issue.     The  other  issues  were  Jield! 

left  to  the  jury,  who  fouud  a  verdict  for  the  plaintiff  not^jths^d- 

ing  the  terms 
of  the  charter 

party,  plaintiff  might  prove  that  he  was  the  freighter,  and  his  own  principal,  and,  on  proof  of 

nis  beinff  so,  was  entitled  to  recover  in  his  own  name. 
2d.  That  it  was  not  necessary  to  notice  the  memorandum  in  the  declaration. 

2   U   2 
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VohtmeXFi.   for  51  10*.,  Subject  to  leave  to  enter  a  verdict  for  the 
'  defendant  on  another  issue  (a). 

KnowUSi  in  Michaelmas  term,  1850,  obtained  a  rule 
nisi  to  enter  a  rerdict  for  the  plaintiffs  on  the  issue 
joined  on  the  plea  of  Non  assumpsit.  In  this  vacation, 
{February  8th) 


Schmaltz 

▼. 

Avery. 


fFaisan  and  Unthank  shewed  cause  (6).  First,  as  the 
charter  party  was  an  executory  contract,  and  expressed 
to  be  made  by  the  plaintiff  as  agent  for  a  principal, 
he  is  estopped  from  suing  on  it  as  principal.  The 
case  is  the  converse  of  Humble  v.  Hunter  (c).  So  long 
as  the  contract  continues  executory,  the  defendant  has 
a  right  to  say  that  he  contracted  with  some  one  different 
from  G.  Schmaltz  ^  Co.,  and  that  he  does  not  choose  to 
contract  with  that  firm ;  Bickerton  v.  Burrell{dy  It  may 
be  of  great  consequence  to  one  contracting  party  to  know 
on  whose  undertaking  he  relies  for  fulfilment  of  the  other 
part  of  an  executory  contract.  Much  may  depend  on 
skill,  responsibility,  character  for  fdr  dealing,  and  other 
matters  personal  to  the  contractor.  The  reason  does  not 
apply  when  the  contract  has  been  executed:  and,  ac- 
cordingly, in  such  case  the  law  is  different;  Rayner  v. 
Chrate  («).  Here  the  mutual  promises  are  not  proved; 
for  the  plaintiff  could  not  have  been  sued  on  this 
contract;  Jenkins  v.  Hutchinson  {g).  [Patteson  J.  I 
believe  the  propriety  of  the  decision  in  that  case  has 
been  canvassed;  but,  be  it  right  or  wrong,  Jenkins  v. 


(a)   Wation  obtained  a  rule  nisi  accordingly,  which  was  ultimately  dis« 
charged. 
(6)  Before  Patteaon,  CoUridgt  and  Wightman  Js. 
(c)  12  Q.  B.  310.  («/)  b  M.^  S,  383. 

it)  \bM,^  W,  360. 365.  (^)  13  Q.  A  714. 
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Hutchinson  (a)  proceeded    on   the  ground   that   there  Qu^enU  Btwsk. 

was  no  contract  at  all     The  defendant  there  did  not  1_ 

contract  for  himself.     Here   the  evidence   is   that  G.      ^^"J*^'''" 
Schmaltz  §•  Co.  did  in  fact  contract  for  the  plaintiff  as        ^^"^• 
principal.] 

Secondly :  The  memorandum  materially  qualified  the 
contract ;  and  consequently  there  is  a  variance  between 
the  allegation  and  the  proof. 

Knowks  and  UdaUy  contra.  In  Bicherton  v.  Bur- 
reU  {b)  the  contract  purported  to  be  made  on  behalf  of 
a  particular  individual,  Richardson^  who  was  named  as 
principal.  It  is  not  necessary  to  consider  whether  that 
decision  is  impeached  by  Rayner  v.  Grote  (c) ;  for  it  is 
not  applicable  here.  It  may  well  be  that  a  contract 
made  with  a  particular  known  person,  expressly  named 
as  principal,  is  made  on  the  faith  of  that  person's  credit 
On  that  ground  the  case  of  Humble  v.  Hunter  (d)  may 
be  supported.  But  the  contract  in  the  present  case  is 
made  with  an  unknown  and  unnamed  principal.  That 
principal,  whoever  he  was,  might  sue  on  the  contract  in 
his  own  name :  Trueman  v.  Loder  {e).  The  defendant 
is  driven  to  contend  that  he  was  willing  to  make  the 
contract  with  any  person  whatever  except  G,  Schmaltz 
^  Co,  The  memorandum  does  not  qualify  any  of  the 
liability  as  to  what  precedes  the  shipping  of  the  cargo. 
The  breach  complained  of  is  that  the  cargo  was  refused. 
It  was  not  therefore  necessary  to  notice  the  memorandum, 
as  it  did  not  qualify  the  promise  declared  on. 

Cur,  culv.  vuU, 

(o)  13  Q.  B.  744.  (ft)  5  Af.  ^  -S".  383. 

(c)   \b  M.  ^  W.  359.  (d)  12  Q.  B.  310. 

(e)  U  A.8^  E.  689. 
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Foitime  xvh        Fattbson  J.,  on  a  subsequent  day  of  this  vacation 
^^^^'       {February  22A),  delivered  the  judgment  of  the  Court 


Schmaltz  xhis  was  an  action  of  assumpsit  on  a  charter  party, 
Avery.  not  under  seal,  against  the  defendant,  the  shipowner, 
for  not  taking  the  cargo  on  board,  according  to  the 
charter  party.  The  question,  raised  on  the  plea  of  Non 
assumpsit,  is,  whether  the  action  will  lie  at  the  suit  of  the 
present  plaintiff.  The  charter  party  in  terms  states  that 
it  is  made  by  G.  Schmaltz  ^  Co.  (the  plaintifis)  as  agents 
for  the  freighters :  it  then  states  the  terms  of  the  con- 
tract, and  concludes  with  these  words,  **  This  charter 
being  concluded  on  behalf  of  another  party,  it  is  agreed 
that  all  responsibility  on  the  part  of  G.  Schmaltz  jr  Co. 
shall  cease  as  soon  as  the  cargo  is  shipped."  The  declara- 
tion treats  the  charter  party  as  made  between  the  pliuntiff 
and  the  defendant,  without  mentioning  the  character  of 
the  plaintiff  as  agent,  and  without  any  reference  to 
the  concluding  clause ;  thereby  treating  the  plaintiff  as 
principal  in  the  contract  At  the  trial  it  was  proved 
that  the  plaintiff  was  in  point  of  £act  the  real  freighter. 
No  objection  was  taken  to  the  admissibility  of  the  evi- 
dence by  which  that  fact  was  established :  but,  at  the 
close  of  the  plaintiff's  case,  it  was  objected  that  he  was 
concluded  by  the  terms  of  the  charter  party,  and  fixed 
with  the  character  of  agent,  so  that  he  could  sue  only  in 
that  character;  and  consequently  that  there  was  a 
variance  between  the  declaration  and  the  proof.  A 
verdict  was  found  for  the  defendant,  with  hberty  to  enter 
a  verdict  for  the  plaintiff  for  5^  lOs.  if  the  Court  should 
be  of  opinion  that  he  was  entitled  to  sue  as  principal 
notwithstanding  the  terms  of  the  charter  party :  and  a 
rule  nisi  was  obtained  so  to  enter  it  We  are  of  opinion 
that  the  rule  must  l)0  made  absolute. 
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It  if  conceded  that,  if  there  had  been  a  third  party   Qm«m'«  Btttck 
who  was  the  real  freighter,  such  party  might  have  sued,  ______ 

although  his  name  was  not  disclosed  in  the  charter  par^.      8ch»«alt« 

But  the  question  is,  whether  the  plaintiff  can  fill  both       Atsky. 

characters  of  agent  and  principal ;  or,  rather,  whether  he 

can  repudiate  that  of  agent  and  adopt  that  of  principal; 

both  characters  being  referred  to  in  the  charter  party,  but 

the  name  of  the  principal  not  being  therein  mentioned. 

The  cases  principally  relied  on  for  the  defendant  were 

Biekerian  v.  BurreU(a)  and  Bayner  v.    Groie  {b)f  in 

both  which  cases  the  supposed  principal  was  named  in 

the  instrument  of  contract :   also  the  case  of  Humble 

V.  Hunter  {c).     In  the  case  of  Bicherton  v.  Burrell  (a) 

the  plaintiff,  on  the  &ce  of  the  contract,  professed  to 

enter  into  it  as  agent  fi>r  C.  Bichardson.     At  the  trial, 

C  Biehardeon  was  called  to  prove  that  her  name  was 

used  without  her  knowledge,  and  that  she  had  nothing 

to  do  with  the  contract     Lord  EUenborough  refused  to 

receive  the  evidence,  and  nonsuited  the  plaintiff.     A 

rule  nisi  to  set  aside  the  nonsuit  was  obtained,  but  on 

argument  was  discharged,  on  the  ground  that  a  person 

who  has  exhibited  himself  as  agent  for  another  whom  he 

names  cannot  at  once  throw  off  that  character  and  put 

himself  forward  as  principal  without  any  communication 

or  notice  to  the  other  party.     All  the  Judges  relied  on 

the  want  of  such  notice,  which  seems  to  have  been  the 

chief  ground  of  their  decision ;  for  they  considered  that 

the  defendant  was  thereby   placed  in  great  difficulty, 

as  he  had  contracted  in  point  of  law  with  Bichardson 

and  not  with  the  plaintiff,  and  might  have  no  means  of 

ascertaining  or  even  conjecturing  that  she  was  not  the 

(o)  5  M.  §•  S*.  383.  (6)  15  A/.fr  W.  369. 

(e)  nq,B.  310. 
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FoImm  xvl    real  party.     The  soundness  of  that  ground  of  decision 
*        was  somewhat  doubted  in  the  late  case  of  Jtojfner  ▼. 


Schmaltz  Qj.^  (^y  i^^y^  ^he  plaintiff  contracted  as  agent  £br 
AvsRT.  Johnson,  but  was  in  truth  himself  the  principal.  He 
sued  the  defendant  for  not  accepting  and  paying  for 
goods.  The  defendant  had  accepted  and  paid  for  a 
great  part  of  the  goods  sold,  and  knew,  before  he  refused 
the  residue,  that  the  plaintiff  was  the  real  principal :  and 
so  the  case  was  distinguishable  from  that  of  Bichertou  t. 
BurreU{b)  upon  the  very  ground  on  which  that  de- 
cision proceeded;  and  the  plaintiff  was  held  to  be 
entitled  to  sue.  The  case  of  Humble  v.  HunUr  (c)  was 
an  action  by  Grace  Humble  on  a  charter  party  signed 
by  her  son  C  J.  Humbk,  in  which  he  was  described  as 
'*  owner  of  the  good  ship  or  vessel  called  the  Ann.'* 
There  the  son  was  called  at  the  trial,  and,  after  objecticm 
taken  as  to  his  admissibility,  proved  that  he  executed  as 
agent  for  the  plaintiff;  and  the  plaintiff  had  a  verdict 
The  Court,  however,  granted  a  new  trial,  on  the  ground 
tliat  it  was  not  competent  for  a  third  party  to  come  in 
and  claim  to  be  the  principal,  and  so  contradict  the 
express  statement  of  the  contract  itself.  The  case  turned 
upon  the  form  of  the  contract ;  for  it  was  conceded  that, 
if  the  words  "  owner  of  the  good  ship**  &c.  had  been 
omitted,  the  plaintiff  might  have  sued,  on  shewing  that 
she  was  the  real  owner  and  that  the  son  was  her  agent 
only.  Such  evidence  would  not  have  contradicted  the 
contract,  but  would  have  only  let  in  a  third  party  who 
was  really  interested,  in  conformity  with  the  current  of 
authorities  in  cases  of  contracts  executed  by  agents  in 
their  own  names.     The  case  of  Jenkins  v.  Hutchinson  (d) 

(a)  15  M,  ^  ir.  359.  {b)  5  Af.  ^  5*.  383. 

(c)  12  Q.  B.  310.  (rf>  13  Q.  B,  744. 
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was  also  cited  for  the  defendant :  but  it  proceeded  on  a  Qmen't  Bawh. 

tost 

different  ground^  and  is  not  applicable  to  the  present  _____ 
question.  There  the  defendant  was  sought  to  be  charged  Schmaltz 
as  principal  on  a  charter  party  executed  by  him,  on  the  Avery. 
&ce  of  it,  as  agent  for  Barnes.  He  had  in  truth  no 
authority  firom  Barnes;  nor  was  he  himself  interested 
all;  and  the  Court  held  that  he  could  not  be  sued  as 
at  principal  without  shewing  that  he  really  was  so.  A 
distinction  was  taken,  on  the  argument  in  the  present 
case,  by  the  defendant's  counsel,  between  an  executed 
and  an  executory  contract:  and  it  was  said  that,  what- 
ever might  be  the  rule  in  the  former  class  of  cases,  where 
the  defendant  has  received  the  benefit  of  the  contract 
and  it  is  probably  immaterial  to  him  whom  he  pays, 
yet  that  in  the  latter  class  the  defendant  cannot  pro- 
perly be  held  answerable  to  A,  having  expressly  con- 
tracted with  A.  And  a  passage  in  the  judgment  of  the 
Court  in  Rayner  v.  Grote  {a)  was  much  relied  on.  "  If, 
indeed,  the  contract  had  been  wholly  unperformed,  and 
one  which  the  plaintiff,  by  merely  proving  himself  to  be 
the  real  principal,  was  seeking  to  enforce,  the  question 
might  admit  of  some  doubt  In  many  such  cases,  such 
as,  for  instance,  the  case  of  contracts  in  which  the  skill 
or  solvency  of  the  person  who  is  named  as  the  principal 
may  reasonably  be  considered  as  a  material  ingredient 
in  the  contract,  it  is  clear  that  the  agent  cannot  then 
shew  himself  to  be  the  real  principal,  and  sue  in  his 
own  name ;  and  perhaps  it  may  be  fairly  urged  that  this, 
in  all  executory  contracts,  if  wholly  unperformed,  or  if 
partly  performed  without  the  knowledge  of  who  is  the 
real   principal,   may  be  the  general  rule."     With  this 

(a)  15  M,  ^  ff.  359.  365. 
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Vdmmxvi.    passage  we  entirely   agree;   but  it  is  plain  that  it  is 

1__  applicable  only  to  cases  where  the  supposed  principal  is 

Schmaltz     named  in  the  contract :  if  he  be  not  named,  it  is  im- 

AvBAY.       possible  that  the  other  party  can  have  been  in  any  way 

induced  to  enter  into  the  contract  by  any  of  the  reasons 


In  the  present  case,  the  names  of  the  supposed 
fireighters  not  being  inserted,  no  inducement  to  enter 
into  the  contract  from  the  supposed  solvency  of  the 
freighters  can  be  surmised.  Any  one  who  could  prove 
himself  to  have  been  the  real  freighter  and  principal, 
whether  solvent  or  not,  might  most  unquestionably  have 
sued  on  this  charter  party*  The  defendant  cannot  have 
been  in  any  way  prejudiced  in  respect  to  any  supposed 
reliance  on  the  solvency  of  the  freighter,  since  the 
freighter  is  admitted  to  have  been  unknown  to  him,  and 
he  did  not  think  it  necessary  to  enquire  who  he  was.  It 
is  indeed  possible  that  he  may  have  been  contented  to 
take  any  freighter  and  principal  provided  it  was  not  the 
present  plaintiff,  and  may  have  relied  on  the  terms  of 
the  charter  party  indicating  that  the  plaintiff  was  an 
agent  only,  being  willing  to  accept  of  any  one  else,  be 
he  who  he  might,  as  principal.  After  all  therefore  the 
question  is  reduced  to  this :  Whether  we  are  to  assume 
that  the  defendant  did  so  rely  on  the  character  of  the 
plaintiff  as  agent  only,  and  would  not  have  contracted 
with  him  as  principal  if  he  bad  known  him  so  to  be, 
and  are  to  lay  it  down  as  a  broad  rule  that  a  person 
contracting  as  agent  for  an  unknown  and  unnamed 
principle  is  precluded  from  saying,  I  am  myself  that 
principal  Doubtless  his  saying  so  does  in  some  mea- 
sure contradict  the  written  contract,  especially  the  con- 
cluding clause    which  says:    "This  charter  being  con- 
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eluded  on  behalf  of  another  party"  dec,  for  there  was  Quten'$  Bmuk. 
no  such  other  party.    It  may   be  that  the  plaintiff  * 

entered  into  the  charter  party  for  some  other  party,  who  Schmaltz 
had  not  absolutely  authorized  him  to  do  so,  and  after-  Aveay. 
wards  declined  taking  it;  or  it  may  be  that  he  intended 
originally  to  be  the  principal :  in  either  case  the  charter 
party  would  be,  strictly  speaking,  contradicted :  yet  the 
defendant  does  not  appear  to  be  prejudiced ;  for,  as  he 
was  regardless  who  the  real  freighter  was,  it  should  seem 
that  he  tnisted  for  his  freight  to  his  lien  on  the  caigo. 
But  there  is  no  contradiction  of  the  charter  party  if  the 
plaintiff  can  be  considered  as  filling  two  characters, 
namely  those  of  agent  and  principal  A  man  cannot  in 
strict  propriety  of  speech  be  said  to  be  agent  to  himself. 
Yet,  in  a  contract  of  this  description,  we  see  no  absurdity 
in  saying  that  he  might  fill  both  dharacters;  that  he 
might  contract  as  agent  for  the  fiieighter  whoever  that 
freighter  might  turn  out  to  be,  and  might  still  adopt  that 
character  of  freighter  himself  if  he  chose. 

There  is  nothing  in  the  argument  tiiat  die  plaintiff's 
responsibility  is  expressly  made  to  cease  ^*  as  soon  as  the 
cargo  is  shipped;**  for  that  limitation  plainly  applies  only 
to  his  character  as  agent ;  and,  being  real  principal,  his 
responsibility  would  unquestionably  continue  after  the 
cargo  was  shipped. 

Upon  the  whole,  we  are  of  opinion  that  this  rule  must 
be  made  absolute. 

Rule  absolute  (a). 

(a)  Reported  bjr  C.  Blackburn^  Esq 


i 
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FohoM  xrr. 
[1850.] 


^^/^Si!  Leyland  against  Tancred  and  Armitage. 

jlpril  20th.  ^^ 
1850.] 

Decltretioo  in  /^  ASE.  The  first  count  stated  that,  whereas  plaintiff, 
A,  and  A.  before  and  at  the  time  of  the  committing  &c.,  held  a 
fendanto  ~  messuage  and  premises,  with  the  appurtenances,  as  tenant 
rnTinJunously  thereof  to  the  defendant  Charles  Tancred,  at  and  under 
of'tim^'^Li  *  certain  rent  therefore  payable  to  defendant  Tancred; 
distrcM  for  y^j  defendants,  contriving  and  intending  to  injure  plain- 
Ac,  then  tiffin  this  behalf  to  wit  on  &c.,  "wrongfully  and  inju- 

claimed  and  ^                 ^                                ^                                o       ./                 • 

pretended  by  riously  seized  and  took,  in  and  upon  the  said  messuage 

due  to  A.;  and  premises  with  the  appurtenances,  divers  goods  and 
ander  that  pre-  chattels  of  the  plaintiff,  to  wit  one  thrashing  machine,^ 

l^i^ioTdtho"  *^  (specifying  other  articles),  "of  great  value,  to  wit  of 

f irtreM*&c^-^  the  value  of  80i,  as  a  distress  for  certain  arrears  of  rent, 

where^asmall  ^  yf[i  45/    then  claimed  and  pretended  by  the  defend- 
part  only  of  the  '^                   •' 
amount  claim-  ants  to  be  due  and  in  arrear  to  the  defendant  Cfiarks 

ed  was  due,  to 

wit&c.    A,  Tancred  for  the  said  messuage  and  premises  with  the 

mto Court.  appurtenances;  and  the  defendants  afterwards,  to   wit 

the  sale  was  not  ou"  &c.,  "under  that  pretence,  wrongfully  sold  the  said 

▼atlon^^ST'  goods  and  chattels  as  such  distress  for  the  said  alleged 

andtbeseUin^  arrears  of  rent  and  the  costs  and  charges  of  the  said 

were  distinct  distress  and  of  the  appraisement  and  sale  of  the  said 

substantive  ^ 

trespasses,  goods  and  chattels :  whereas,  in  truth  and  in  fact,  at  the 

and  that  A., 

by  the  pay.  time  of  the  making  the  said  distress,  and  during  all  the 

Court,  admit,  time  aforesaid,  a  small  part  only,  to  wit  17/.  10^.,  of  the 

well  as  the*  **  ^^^  pretended  arrears  of  rent,  so  distrained  for  as  afore- 


**Tlso  that  an  ^^>  ^^  ^"  arrear  to  the  defendant  Cluirks  Tancred  for 
action  on  the 

case  lay  in  respect  of  the  sale  as  well  as  the  seiiuro ;  that  it  was  unnecessary  to  allege 
malice  ;  and  that  the  plaintiff,  in  order  to  recover,  was  bound  to  prove  a  specific  amount  of 
rent  due,  less  than  the  sum  distrained  for. 


Xm.  VICTORIA-.]  665 

or  in  respect  of  the  rent  of  the  said  messuage  and   Qwtmi't  Bmuh. 
premises."    There  was  a  second  count,  in  trover.  ^        '-^ 

The  defendants,  as  to  the  1st  count,  paid  Is.  into      ^-k^^'^and 
court,  averring  that  the  plaintiff  had  not  sustained  da-     Tancbkd. 
mages  to  a  greater  amount  *^  in  respect  of  the  grievances 
and  causes  of  action  in  the  said  first  count  of  the  de- 
claration mentioned."    To  the  2d  count  thej  pleaded 
Not  Guilty,  by  statute. 

The  plaintiff  replied,  to  the  1st  plea.  Damages  ultra. 
Issue  thereon.     On  the  2d  plea  plaintiff  joined  issue. 

On  the  trial,  before  Xolfe  B.,  at  the  York  Spring 
Assizes,  1850,  evidence  was  given  that  Armitage  had 
acted  in  the  distress  and  sale ;  but  there  was  no  proof, 
beyond  the  payment  into  court,  that  Tancred  had  taken 
part  in  either.  The  plaintiff,  however,  relied  upon  the 
payment  as  an  admission  by  Tancred  of  his  having  been 
privy  to  both  proceedings.  It  appeared  that  the  distress 
had  been  taken  as  for  a  year*s  rent,  whereas  the  plaintiff 
insisted  that  rent  was  not  due  for  more  than  half  a  year. 
The  learned  Judge  left  the  case  to  the  jury  as  against 
both  defendants.  Verdict  for  plaintiff  on  the  first  count, 
against  both  defendants,  with  40/.  damages;  for  the 
defendants  on  the  second. 

Udall  now  moved  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  ought  to  have  directed  the  jury  that 
Tancred  vidA  entitled  to  a  verdict,  there  being  no  evidence 
against  him.  [Lord  Campbell  C.  J.  The  payment  into 
court  implies  that  a  joint  wrong  was  committed,  and 
affirms  that  the  payment  of  1*.  covers  it  Erie  J.  You 
admit,  in  effect,  having  distrained  at  a  given  time  for  a 
given  sum.  The  plaintiff  may  say  "  that  damaged  me  to 
the  amount  of  40/."     Whether  the  damage  exceeded  the 
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amount  paid  in,  was  the  question  for  the  jury.]  The 
count  alleges  a  distraining  and  a  sale ;  the  sale  is  aggra- 
vation. The  payment  into  court  admits  only  so  much  as 
is  necessary  to  maintain  the  action  ;  in  the  present  case, 
the  distraining.  That  is  the  substantive  grievance,  and 
may  be  covered  by  the  Is.  If  the  plaintiff  had  widied 
to  charge  Tarwred  with  damages  for  the  matter  of  aggra- 
vation, he  should  have  given  evidence  to  connect  him 
with  it  [Jf^htmanJ.  There  is  no  aggravation:  the 
chaif;e  is,  seizing  and  selling  for  so  much  when  so  much 
only  was  due.  Lord  Campbell  C.  J.  The  whole  is 
charged  as  substantive  wrong :  and  you  admit  that  you 
are  privy  to  it]  In  Tayhr  v.  Henniher  (a)  the  Court 
say :  **  Here  the  distress  was  unlawful  in  its  inception, 
being  for  more  than  was  due.  The  action  is  at  common 
law,  and  the  selling  under  the  distress  is  no  necessary 
part  of  the  cause  of  action:  it  is  aggravation  only.** 
[Lord  Campbell  C.  J.  A  count  may  be  so  framed  as  to 
comprise  several  causes  of  action,  though  one  might  be 
sufficient :  and  payment  into  court  may  admit  all.  The 
question  here  is,  in  effect,  whether  or  not  the  sale  is 
alleged  as  a  wrong.]  It  is  introduced  for  the  purpose  of 
entitling  the  plaintiff  to  damages :  the  rule,  as  stated  in 
CkUty  Jun.^8  Precedents  in  Pleadingy  by  Pearson  (p.  536, 
2d  ed.  (ft)),  being  that,  **  if  there  has  been  a  sale,  it  ought 
to  be  averred,  or  damages  cannot  be  recovered  for  it'' 
[Lord  Campbell  C.  J.  Is  it  said  that  the  only  purpose  for 
which  a  sale  is  averred  is  aggravation  ?  Patteson  J.  In 
an  action  for  negligence  in  not  sufficiently  confining  a 
cow,  the  count  alleged  that,  in  consequence  of  the  neglect, 
the  cow  ran  at,  gored  and  killed  plaintiff's  cow :  and  it 

(a)  12  A.  ^  E.  488. 

(6)  Citing  Thompion  t.  ffood,  4  Q.  B.  493. 
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was  held  that  the  defendant^  having  paid  money  into   Qmeen's  Bmek. 
court,  could  not  give  evidence  that  the  plaintiflTs  cow,      ^^^^'^ 
after  being  hurt  by  defendant's  cow,  was  killed  by  a      Leylawd 
batcher  (a).]    If  the  sale,  here,  is  relied  upon  as  a  sub-     Tancred. 
atantive  ground  of  complamt,  the  action  should  have 
been  trespass;    Gargrave  v.   Smith  (i),    Thompson  v. 
W6od{c),     Udall  also  mentioned  (as  to  the  qualified 
operation  of  payment  into  court)  Cooke  v.  Hartk{dy 

There  was  a  further  misdirection,  inasmuch  as  the 
learned  Judge  left  it  to  the  jury  to  say  whether  more 
than  half  a  year's  rent  was  due ;  whereas  there  was  no 
evidence  on  this  point:  and  it  was  necessary  to  shew 
how  much  was  actually  due,  in  order  to  ascertain  the 
amount  of  damages.  If  damages  were  recoverable  at  all 
here,  any  beyond  nominal  ones  were  excessive. 

He  also  moved  that  judgment  might  be  arrested  if 
the  Court  should  think  that  the  action  ought  to  have 
been  trespass;  and  on  the  ground  also  that  the  declar 
ration  did  not  allege  malice,  as  was  done  in  Tayhr  v. 
Henniker{e). 

Lord  Campbell  C.  J.  On  the  first  point  there  is  no 
ground  for  a  rule.  looking  to  the  first  count,  we  find 
that  two  wrongs  are  stated,  distraining  and  selling.  The 
payment  of  money  into  court  admits  both :  there  was  no 
need  of  further  proof  that  Tancred  was  accessory  to 
them.  An  action  might  have  been  brought  for  dis- 
training only :  but  a  subsequent  wrong  is  alleged,  and 
admitted.     It  was  not  necessary  to  aver  malice.     A 

(a)  Umfd  ▼.  Walhty.  9  Car.  ^  P.  771.  (6)  1  SoUl  221. 

(c)  4  Q.  B.  493.  498.  He  cited  the  judgment  from  •*  We  think"  to 
•*  action  on  the  case." 

((f)  8  Car.  $•  P.  568.  (e)  12  A,  ^  E.  488. 
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Vohtmexvi,    wFong  IS  Stated  for  which  the  plaintiif  is  entitled  to  a 

^        '-*      remedy:  there  was  no  necessity  for  adding  that  the  act 

Le\xand      ^^g  j^jjg  maliciously.     I  agree  that  the  plaintiff  was 

Tancbkd.     bound  to  shew  by  what  amount  the  distress  exceeded 

the  rent  due :  and  we  will  enquire  of  my  brother  Ralfe 

whether  there  was  any  evidence  to  go  to  the  jury  on 

this. 

Patteson  J.  The  averment  of  sale  here  is  not 
matter  of  aggravation :  and  Tancredy  having  paid  money 
into  courts  cannot  deny  that  he  was  party  to  the  selling. 

WiGHTMAN  J.  It  is  clear  that  the  statement  of  a  sale 
here  is  a  distinct  allegation,  and  not  matter  of  aggrava- 
tion merely.  For  the  objection  that  the  action  oug^t  to 
have  been  trespass  there  is  no  sufficient  authority ;  and 
there  is  no  reason  why,  if  goods  are  distrained  and  then 
wrongfully  sold,  an  action  on  the  case  should  not  lie. 
An  action  on  the  case  lies  at  common  law  for  wrongfully 
distraining ;  and  I  do  not  see  why  it  should  not  lie  also 
for  the  additional  wrong  of  selling. 

Erlr  J.  concurred. 

As  to  the  question  of  fact. 

Cur,  adv.  vult 

Lord  Campbell  C.  J.,  in  the  same  term  {April  24ih\ 
said :  My  brother  Bolfe  informs  us  that  there  was  evi- 
dence that  only  half  a  year's  rent  was  due. 

Rule  refused  (a). 

(o)  See  the  next  case 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
Tancrbd  and  Armitagb  against  Letland. 

JUDGMENT  having  been  entered  up  in  the  pre.  Deolantioa  in 

ceding  ease  for  the  plain tiif  below,  on  the  first  count,  SatpWnUff 
the  defendants  below  brought  error  in  the  Exchequer  ^11* wte^ant 
Chamber.    Joinder.     Thecase  was  ai^ued  in  the  sittings  JJ^^JUf^it!^ 
in  error  after  last  Michaebnas  term  (November  27  th,  1850),  bat  defendant 

^  '  ^   took  goods  on 

before  Maule^  Cresswett  and  Talfaurd  Js.,  and   Parke  thepremisw 

asadistreM 

BXkd  rfatt  Bs,  for  arrears  of 

rent  alleged 
to  be  due,  and 

Peacock^  for  the  plaintifls  in  error  (defendants  below),  the  goods'u' 

After  the  verdict,  it  must  be  taken  as  a  fiict  that  the  JSrth^MWal. 

plaintiffs  in  error  distrained  for  more  than  was  due :  and  J|Jf^^*"' 

the  question  is,  whether  that  constitutes  a  ground  of  *™*^^  E'f* 

action.     The  declaration  contains  no  averment  that  the  pretended  ar- 

rears  was  in 
distress  was  unreasonably  large  in  respect  of  the   rent  arrear.   There 

actually  due.     The  authority   relied  upon  by  the  de-  gation  that  the 

fendant   in   error  is   Taylor  v.   Henniher{a);    and  the  or  sold  was 

unreasonable 
in  respect  of 
the  arrears  actually  due.    The  defendant  paid  money  into  Court :  and,  issue  being  joined 
on  a  replication  of  damages  ultra,  the  jury  found  damages  ultra. 
The  Conn  of  Q.  B.  having  given  judgment  for  plaintiA : 
Judgment  reversed,  on  error  to  the  Exchequer  Chamber.     Held  by  the  latter  Court  that 

1.  The  mere  taking  or  selling  on  a  claim  of  more  than  was  due  was  not  actionable. 

2.  And  it  could  not  be  intended,  either  from  the  payment  into  Court  or  the  verdict,  that 
in  fact  the  amount  taken  or  sold  was  unreasonable  in  respect  of  what  was  actually  due. 

(a)  1-2  A  I-  E.  488. 
VOL.    XVI.    N.    S.  2    X 
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plaintiiiB  in  error  now  contend  that  that  decision  can- 
not be  supported.  It  is  contrary  to  the  opinion  inti- 
mated by  Parke  B,,  at  Nisi  prius,  in  JVUkimaH  v. 
Terry {a)\  but  in  that  case,  the  verdict  being  only  for 
\8.  damages  on  the  questionable  count,  the  point  was 
not  raised  in  banc.  In  Avenell  v.  Croker  (b)  Lord  Ten- 
terden  clearly  was  of  opinion  that,  unless  a  defendant 
had  taken  goods  to  a  value  unreasonable  in  respect  of 
the  rent  actually  due,  there  was  no  cause  of  action. 
yMaule  J.  From  his  language,  it  seems  that  he  under- 
stood a  count  like  the  first  count  here  as  complaining 
explicitly  or  implicitly  of  more  being  taken  than  was 
actually  due :  and,  if  the  count  can  be  so  understood,  it 
is  good  after  verdict.]  It  is  probable  that  there  were  counts 
in  that  case  for  excessive  distress.  [TalfourdS.  The  jury 
have  found  an  actual  damage  of  40il]  The  record  shews 
that  they  considered  that  damage  might  arise  fiK>m  merely 
distraining  for  more  than  is  due :  that  is  open  to  the  objec- 
tion now  taken.  The  earliest  precedent  which  has  been 
found  of  this  form  of  declaration  is  in  8  WentwortiCs 
Pleading  (c):  there  is  also  a  precedent  in  Chitty  on 
Pleading {dy  In  Taylor  v.  Henniker  (e)  the  Court  say: 
'*  the  distress  was  unlawful  in  its  inception,  being  for 
more  than  was  due."  But  that  shews  no  damage :  unless 
more  be  taken  than  is  actually  due,  the  tenant  is  not 
injured  by  the  landlord's  assertion  as  to  the  amount.  A 
landlord  may  distrain  for  heriot  service  and  yet  avow  for 
rent  arrere.  The  action  for  taking  unreasonable  distress 
is  founded  on  the  Statute  of  Marlebridge,  52  H.  3.  c.  4. ; 
but  the  unreasonableness  there  depends  on  the  excess  of 


(a)  1  Moo.  §•  Rob.  377.  (6)  Moo.  §•  M.  172. 

(c)  Tbe  reporters  have  been  unable  to   ^nd  this  precedent.     Sec  8 
Went  Pi  429,  439  &c. ;  9  ib.  84. 

(d)  Vol.  2,  p.  536  (7th  ed.).  (e)   J2  A,  ^  E,  49J. 
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what  is  taken  above  what  is  due,  not  on  the  diiFerence  of  Qwca'*  Btntk. 

what  18  said  to  be  due  and  what  is  due  in  fact  If  a  party ;  _ 

who  has  distrained  be  sued  simply  for  distraining,  he  Tancrbd 
may  justify,  provided  any  thing  be  due :  if  he  take  more  Lbvland. 
than  is  reasonable  in  respect  of  what  is  due,  he  may 
be  sued  expressly  for  that:  but  this  is  a  third  case, 
where  the  party  distraining  is  sued  merely  for  having 
alleged  that  more  is  due  than  is  really  so.  The  party 
distrained  on  is  not  prevented  from  tendering  what  is 
actually  due :  if  he  does  so,  whatever  be  claimed,  and 
the  goods  are  afterwards  taken,  the  taking  is  unlawful ;  if 
the  tender  be  made  after  the  taking  and  before  the  im- 
pounding, the  detaining  is  unlawful  To  such  a  tender 
it  would  be  no  answer  that  more  had  been  claimed,  any 
more  than  to  a  declaration  for  distraining  when  no  rent 
was  due  it  would  be  an  answer  that  some  rent  was 
claimed.  In  Taylor  v.  H€nniher{a)  it  was  suggested 
that  distraining  for  too  much  might  affect  the  amount  of 
the  replevin  bond:  but  the  bond  is  taken  for  double  the 
value  of  the  goods  distrained,  not  with  reference  to  the 
rent  claimed.  Before  1  stat  2  W.  &  AL  c.  5.  an  action 
might  be  maintained  for  taking  too  large  a  distress; 
since  the  statute,  an  action  will  lie  for  not  paying  over 
the  surplus  after  sale.  Li  Lynne  v.  Moody  (jb)  it  is  said 
by  the  (>ourt  that  for  an  excessive  distress  trespass  does 
not  lie,  but  only  a  special  action  founded  on  the  statute 
of  Marlebridge^  because  at  common  law  a  man  might 
take  a  distress  of  more  value  than  the  rent,  to  compel 
the  tenant  to  pay.  It  is  not  important  to  inquire  whether 
that  view  be  strictly  correct.  [Maule  J.  In  old  times, 
statutes  were  often  passed  simply  to  assert  the  exist- 

(a)  12  A.  $•  B.  489.  (b)  2  Str,  851. 
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ing  law;  sometimes  it  is  enacted  that  former  statutes 
shall  be  put  in  force.]  In  Crowther  v.  Ramsbattam  (a) 
defendants^  being  sued  in  trespass  for  taking  cattle^  jus- 
tified under  the  precept  of  the  sheriff  for  attachment 
upon  a  justicies  :  and,  issue  being  joined  upon  De 
injuri&9  it  was  held  that  the  plea  was  not  negatived  by 
evidence  that  the  defendants  professed  to  take  for  another 
purpose :  and  Lord  Kenyan  said :  "  1  never  understood 
that  a  man  was  obliged  to  justify  a  distress  for  the  cause 
which  he  happened  to  assign  at  the  time  it  was  made. 
If  he  can  shew  that  he  had  a  legal  justification  for  what 
he  did  that  is  sufficient.  A  man  may  distrain  for  rent, 
and  avow  for  heriot  service. **  That  being  the  law  in  tres- 
pass and  replevin^  is  it  otherwise  in  case  ?  [  Talfimrd  J. 
The  declaration  complains  of  both  the  taking  and  the 
sale.]  The  sale  is  not  said  to  have  been  excessive  in 
respect  of  what  was  due :  an  allegation  of  special  damage 
might  have  raised  a  cause  of  action ;  but  there  is  none : 
it  is  not  even  said  that  the  act  was  malicious.  [Flatt  B. 
The  declaration  alleges  a  sale  for  more  than  was  due. 
Parke  B.  It  is  not  said  that  the  value  of  what  was  sold 
was  more  than  was  due.]  It  is  not :  and,  had  the  fact 
been  so^  the  complaint  would  have  been^  not  for  taking 
or  selling  for  greater  arrears  than  were  due,  but  for 
taking  or  selling  more  than  to  the  amount  due.  A  man 
who  arrests  by  an  illegal  warrant,  having  also  a  legal 
one,  may  justify  under  the  latter ;  Dr.  Grenville  v.  Tlu 
College  of  Physicians  (b).  In  Etherton  v.  Poppkwell{c), 
where  trespass  was  held  to  lie  against  a  landlord  who,  on 
making  a  distress  in  a  house,  took  possession  of  the 
house,  Lord  Kenyan  said :    '*  If  the  question  had  de- 


(a)  7  r.  R,  664. 


(6)  12  Af<Nf.  386.  387. 
(c)  1  Ea9t,  139.  142. 
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pended  merely  upon  the  extent  for  which  the  distress   Qfteen**  Bench, 


1861. 


was  declared  to  be  taken  at  the  time^  it  might  have 
admitted  of  a  difierent  consideration ;   for  certainly  the     Tawcrkd 
party  would  not  have  been  concluded  by  that  declara-      I-kylahd. 
tbn ;  for  a  person  may  distrain  for  one  thing*  and  justify 
for  another." 

The  payment  into  court  admits  only  the  facts  charged 
in  the  declaration :  the  question  is^  whether  those  &cts 
shew  a  cause  of  action.  The  defendants  below  say  only 
that  1#.  will  cover  all  the  damages  sustained  by  reason  of 
the  matters  alleged :  that  leaves  it  open  to  them  to  con- 
tend that  no  legal  damage  can  be  sustained  by  reason  of 
such  matters.  If  the  plaintiff  below  had  demurred  to 
the  plea  of  payment,  the  declaration  might  have  been 
impeached.  A  legal  proposition  cannot  be  made  the 
subject  of  an  admission  on  the  record.  And  similar 
reasoning  is  applicable  to  the  finding  of  the  jury,  as  has 
been  previously  pointed  out.  The  verdict  will  not  help, 
either  by  the  Statute  of  Jeofails  or  common  law. 

CawUnff,  contra.  This  form  of  declaring  has  been 
recognised  for  several  years.  [^Maule  J.  The  count  has 
been  joined  with  good  counts.  Parke  B.  I  think  in  the 
earlier  precedents  it  used  to  be  said  that  the  distress  was 
detained  till  more  than  the  arrear  was  paid.]  The  de- 
cisions at  Nisi  prius  are  not  entitled  to  the  same  weight 
as  Tat/lor  v.  Henniker  (a),  which  was  a  judgment  in 
banc  given  afler  time  taken  for  consideration.  In  Car- 
ter V.  Carter  (b)  the  first  count  was  as  here ;  and  the 
judgment  for  the  plaintiff^  appears  to  have  proceeded  on 
that  count.    It  is  true  that  no  action  will  lie  for  pretend- 

(a)   12  .4,  §•  E.  488.  (b)  .)  Binr,.  406. 
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VotunfXVi.  ing  that  more  was  in  arrear  than  really  was  due:  but 
the  count  here  is  not  for  the  assertion^  but  for  the  act  of 
seizing  accompanied  by  a  claim  which  characterises  the 
whole  act  There  is  injuria,  because  a  party  has  no 
right  to  distrain  for  more  than  is  due.  There  is  abo 
damnum.  It  is  true  that  a  tender  of  what  is  due  iB 
enough.  But,  the  distress  being  taken  for  more  than  is 
due,  if  the  party  distrained  on  tendered  the  amount  for 
which  the  distress  was  taken  and  the  distrainor  accepted 
that,  the  money  could  not  be  got  back.  On  the  other 
hand,  if  the  distrainee  offer  less,  the  distrainor  will  not 
receive  it  The  distrainee  may  indeed,  in  that  case, 
bring  his  action;  but  the  distress  is  held  against  him 
in  the  meanwhile.  [Ptirhe  B.  You  might  equally  say 
that  in  a  common  case  of  debt,  if  the  creditor  claim  too 
much,  he  will  probably  repel  a  tender  of  the  real  debt] 
A  damage  may  also  arise  in  respect  of  the  replevin 
bond,  under  stat  II  G.2.  c.  19.  s.  23.  It  is  true  that, 
as  has  been  said  on  the  other  side,  the  bond  is  to  be 
taken  in  double  the  value  of  the  goods  distrained.  But 
it  is  to  secure  all  that  is  due,  if  covered  by  the 
goods ;  Hunt  v.  Round  (a),  Miers  v.  Lockwood  (i).  The 
facility  of  obtaining  sureties  will  therefore  be  materially 
afiected  by  the  amount  for  which  the  distress  is  made. 
[PhttiB.  Damage  in  fact  is  admitted.]  It  is.  The 
doctrine  laid  down  in  Lynne  v.  Moody  (e)  is  in  favour  of 
the  defendant  in  error.  It  is  there  said  that  ^^at  com- 
mon law  the  party  might  take  a  distress  of  more  value 
than  the  rent,  so  as  to  make  it  more  eligible  for  the  party 
to  redeem  the  goods  by  payment  of  the  rent."  So  that, 
before  the  Statute  of  Marlebridge^  a  tenant,  by  the  taking 


(a)  2  Dowl  P.  r.  .558.  ih)  9  Dowl  P.  C.  975. 

(c)  2  Slra.  851. 
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of  an  excessive  distress,  might  be  constnuQed  to  pay  Q«««a'<  Bout. 

what  was  claimed.     And  this  shews  what  sort  of  excess 1_ 

the  statute  meant  to  restrain,  namely,  an  excess  in  the  Tancrbd 
claim  made  on  distraining.  If  the  question  were  res  I-eyland. 
Integra,  there  might  be  good  ground  for  contending 
that  trespass  would  lie  in  such  a  case.  In  Rager$  ▼. 
Birkmire  (a)  separate  tenements  were  demised  at  sepa- 
rate rents:  and  it  was  held  that  the  lessor  was  liable  in 
trespass  for  distraining  on  one  for  the  aggregate  of  the 
rents;  and  a  plea  justifying  the  seizure  as  for  both 
rents  was  held  bad.  That  is  the  principle  for  which  the 
defendant  in  error  now  contends.  The  case  is  rec(^- 
nized  as  law  in  note  (2)  to  Poole  v.  LonguemU  {b)  and  in 
Governors  of  Bristol  Poor  v.  Wait  (c>  \Parhe  B.  A 
|dea  must  be  wholly  good;  and  in  Rogers  v.  Birkmire  {a) 
the  plea  was  bad  as  to  part,  because  a  distress  on  one 
tenement  for  rent  due  in  respect  of  another  is  illegal. 
Maule  J.  The  defendant  there  might  have  pleaded 
that  he  distrained  only  for  what  was  due  in  respect  of 
the  particular  tenement :  but  he  did  not  do  so.]  The 
case  meets  the  argument  that,  where  any  rent  is  due,  no 
action  lies  except  under  the  statute  of  Markbridge,  An 
assize  lay  at  common  law  against  the  lord  for  often  dis- 
training; Jehu  WMs  Case  (d):  and  so  do  both  case  and 
trespass  now,  for  that,  or  for  distraining  after  tender : 
Smith  V.  Goodwin  (e),  Branscomb  v.  Bridges  (^),  Holland 
V.  Bird{h).  It  is  argued  that  a  man  may  distrain  for  one 
thing  and  justify  or  avow  for  another:  and  that  is  true, 
as  to  trespass  or  replevin,  where  the  question  respects  the 

(a)  Ca,  K.  B,  Temp.  Ilardw.  245.  S.  C,  more  shortly,  2  5^/r.  1040. 

(b)  2  ITms,  Saund.  284.  (e)  \  A,  fy  E,  264.  282. 
(rf)  8  Rep.  45  h.  50  a.  (t)  A  B.  ^  Ad.  413. 
ig)  1  B.  &,'  C.  145.  (h)   10  Bing,  15. 
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yoimmexyi.    right  to  distrain  at  all:  but  the  argament  is  inapplicable 

. '.    „  to  an  action  shaped  in  case  for  the  excess. 

Tancbbd  g^j^  further,  after  money   pwd  into   court  and  a 

Lkyland.  verdict  for  damages  ultr&,  it  must  be  assumed  that, 
if  no  damage  can  accrue  to  the  distrainee  unless  there 
have  been  taken  goods  of  unreasonable  value  in  respect 
of  the  rent  really  due,  there  has  been  such  taking  in 
fact.  And  in  so  doing  the  distrainor  would  have  done 
no  more  than  what  he  professed  to  do.  The  remark 
from  the  Bench,  that  Lord  Tenterdetiy  in  Avendl  ▼• 
Vroker  (a),  must  have  thought  that  this  was  the  effect  of 
such  a  count  as  the  present,  seems  to  be  well  founded  ; 
for,  though  in  that  case  there  may  have  been  counts  in 
another  form,  not  stated  in  the  report,  it  was  clearly  on 
the  first  count  that  the  question  turned.  In  Crmoder  ▼. 
Sdf{b),  where  Lord  Abinger  held  that,  though  a  warrant 
of  distress  named  too  high  a  sum,  the  action  lay  not  unless 
an  excessive  sum  had  been  taken,  the  declaration  seems 
to  have  been  in  the  ordinary  form,  for  an  excessive  dis- 
tress, under  the  statute  of  Marldnidge :  to  prove  such  a 
chai^,  of  course  it  must  be  shewn  that  too  much  was 
taken :  but,  if  the  declaration  was  framed  as  in  this  case, 
then  the  same  argument,  as  to  the  effect  of  the  payment 
and  verdict,  arises  upon  that  case  as  upon  Avenell  v. 
Croker  (a).  Further,  the  declaration  here  shews  that 
there  was  a  sale  for  an  excessive  amount ;  and  for  that 
an  action  lies  by  stat.  11  G.  2.  c.  19.  s.  19. 

Peacock,  in  reply.  In  Carter  v.  Carter  (c)  there  were 
counts  for  an  excessive  distress,  and  for  a  wrongful  dis- 
tress:  this  question   was   not   before  the    Court:    and 

(a)  Moo.  ^  M,  172.  {h)  2  Moo.  ^  Rob.  190. 

(<•)  6  Binp.  406. 
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Beit  C.  J.  said:  ^  Several  of  the  counts  are  applicable.**  Qm*tn'$  Bm 

1851 
**  Sold  '*  <^  for  the  said  alleged  arrears  of  rent"  can  mean 

no  more  than  <<sold  in  order  to  raise  ;**  it  would  not  be 
necessary,  in  order  to  satisfy  this  allegation,  to  prove 
that  more  was  actually  raised  than  was  due.  [^Mauk  J. 
More  must  almost  always  be  sold  than  is  actually 
due ;  the  distrainor  cannot  hit  the  precise  sura ;  and, 
besides,  there  may  be  only  an  indivisible  chattel  on  the 
premises.]  The  argument,  that  the  distrainee  is  da- 
maged because  his  right  to  tender  the  rent  is  interfered 
with  by  the  excessive  claim,  would  prove  that  there  is  a 
right  of  action  for  demanding  too  large  a  debt  or  fur- 
nishing too  large  particulars  of  demand.  As  to  the 
supposed  increased  difficulty  of  procuring  sureties  to  the 
replevin  bond,  the  distrainee  had  here  no  right  to 
replevy  at  all ;  for  it  is  admitted  that  some  rent  was  due. 
In  Rogers  v.  Birkmire  (a)  the  decision  was  only  that  the 
plea  was  bad  because  the  defendant  justified  distraining 
in  the  house  for  rent  due  on  the  stable  as  well  as  rent  due 
on  the  house.  That  was  undoubtedly  a  bad  plea :  but, 
if  the  defendant  had  simply  pleaded  that  he  distrained  in 
the  house  for  rent  due  in  respect  of  the  house,  the  plaintiff 
could  not  have  replied,  or  have  proved,  that  the  distress 
was  professedly  for  both  ;  that  appears  from  Governors 
of  Bristol  Poor  v.  Wait(b)i  and  that  is,  in  effect,  the 
point  now  before  the  Court.  The  general  doctrine, 
that  it  is  not  necessary  to  give  any  notice  at  all  of  the 
thing  for  which  the  distress  is  taken,  appears  in  9  Vin. 
Abr.  178.  tit  Distress  (S),  pi.  1,  2.  As  to  the  verdict,  if 
the  cause  of  damage  shewn  in  the  declaration  be  not 

(o)   Ca.  K  B.  Ump.  Hardw.  245.    S.  C.   2  Str.  1040. 
(fc)  \A,^E,  264. 
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VchauXVL    actionable,  the  declaration  is  not  aided  by  the  finding  of 

! the  damages.     Thus,  in  an  action  for  words,  if  the  words 

Taitcmd      i^  jj^^  actionable,  the  finding  of  the  damage  does  not 
Lkyland.     3j^     rpjjg  j^^  jg  ^Yie  same  as  to  an  insufficient  alle- 
gation of  a  right  of  way  in  an  action  for  obstructing; 
TMuU  V.  Selby  {ay 

Cur.  ado.  vuU. 

Parke  B.  ,  in  this  vacation  {February  1st),  delivered 
the  judgment  of  the  Court 

On  the  argument  before  us,  it  was  contended  that  the 
first  count  of  the  declaration  was  bad,  inasmuch  as  it 
disclosed  no  cause  of  action,  as  no  legal  injury  was 
shewn  to  have  been  committed  by  the  plaintiff  below. 

The  first  count  alleges,  as  the  cause  of  action :  first, 
that  the  defendants  took  certain  goods  as  a  distress  for 
certain  arrears  of  rent,  then  claimed  and  pretended  by 
the  defendant  to  be  due  to  him,  whereas  part  only  of 
the  rent  was  due;  and,  secondly,  that  he  wrongfully 
sold  the  said  goods,  as'  such  distress,  for  the  said  alleged 
arrears  and  costs. 

As  some  rent  is  admitted  to  have  been  due  at  the 
time  of  the  distress,  the  distress  itself  was  not  a  wrong 
to  the  plaintiff  below ;  there  is  no  allegation  that  an 
unreasonable  quantity  of  goods  were  taken,  so  as  to 
constitute  an  excessive  distress ;  and  the  only  questions 
are,  whether  the  fact  of  making  a  distress  for  rent,  some 
rent  being  due,  is  rendered  illegal  by  being  accompanied 
by  a  claim  or  pretence,  by  the  defendant,  that  more  was 
due  than  really  was  due,  or  by  being  followed  by  a  sale 

(a)  (oA.k  E.  786. 


Tancred 

V. 

Lbyland. 
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of  the  goods  distrained  for  those  pretended  arrears,  in  Qtutn's  Bauh. 

the  manner  described  in  the  latter  part  of  the  first 

count. 

It  cannot  be  disputed  that  the  untrue  claim  or  pre- 
tence may  give  a  cause  of  action,  as  all  untrue  state- 
ments may,  if  all  the  circumstances  should  occur  with 
respect  to  it  which  are  necessary  to  make  a  false  repre- 
sentation actionable;  and,  amongst  others,  if  it  had 
been  followed  by  any  special  damage,  as  if,  for 
instance,  the  tenant  had  been  prevented  thereby  from 
obtaining  sureties  to  join  in  the  replevin  bond,  some 
friends  being  ready  to  join  in  a  bond  to  secure  the  true 
amount,  who  would  not  join  in  one  to  secure  the  amount 
claimed.  Nor  can  it  be  disputed  that,  if  a  larger  quan- 
tity of  the  goods  so  taken  than  was  sufficient  to  raise 
the  amount  of  the  rent  in  arrear,  and  legal  costs,  had 
been  subsequently  sold,  such  excessive  sale  would  have 
been  illegal  and  actionable.  But  it  was  contended  for 
the  plaintiffs  in  error  that,  putting  the  construction  the 
most  favourable  to  the  plaintiff,  below  on  the  allegation 
in  the  first  count  as  to  the  sale,  it  had  no  such  import 

We  agree  that  every  intendment  is  to  be  made  for  the 
plaintiff,  and  that  the  declaration  is  to  be  construed  to 
contain  a  sufficient  cause  of  action,  after  pleading  over, 
if  it  be  reasonably  capable  of  such  a  construction;  but 
we  think  this  allegation  cannot  be  reasonably  so  under- 
stood. 

The  averment  is,  simply,  that  the  goods  distrained 
were  sold /or  the  said  arrears,  and  costs ;  that  is,  for  the 
purpose  of  satisfying  the  said  alleged  arrears  and  costs, 
not  for  a  sum  equal  to  the  said  arrears  and  costs,  or  so  as 
to  raise  the  said  arrears :  there  is  no  express  or  implied 
averment  that  more  yoads  were  sold  than  were  necessary 
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Tancreo 
Lbyland. 


VoiwmtXVL  to  raise  the  amoant  of  the  arrears  actually  doe,  and 
costs ;  and  all  that  need  have  been  proved,  if  the  all^a- 
tion  had  been  traversed,  was,  that  he  sold  the  goods 
seized  for  the  purpose  of  paying  the  arrears  &c. ;  and, 
consequently,  by  the  plea,  nothing  more  is  admitted. 

That  being  so,  the  only  remaining  question  is,  whe- 
ther the  simple  fact  of  making  a  distress,  accompanied 
by  an  untrue  claim  or  pretence  that  more  was  due  than 
really  was  due,  is  actionable.  It  is  said  that  it  was  so  at 
common  law :  and  the  argument  is  therefore  founded 
on  the  supposition  that  the  common  law  casts  a  doty  on 
a  landlord  distraining  to  inform  the  tenant  what  is  the 
arrear  of  rent  for  which  he  distrains. 

We  think  that  the  common  law  casts  no  such  obliga- 
tion on  the  distrainor.  It  has  been  expressly  laid  down 
that,  if  the  lord  distrain  for  rents  or  services,  he  has  no 
occasion  to  give  notice  to  the  tenant  for  what  thing  he 
distrains ;  for  the  tenant,  by  intendment,  knows  what 
things  are  in  arrear  for  his  lands ;  1  RoL  Abr.  674.  (a) : 
and  the  authority  for  this  is  Yearb,  Ptuch.  45  E.  3. 
fol.  9  A.  pi.  1 3.  ;  where  Lord  Chief  Justice  (A) 
Fynchedetii  in  answer  to  the  argument  that  the  lord,  on 
the  taking  of  a  distress,  ought  to  give  notice  to  the 
tenant  of  the  cause  of  the  taking,  says  it  is  not  so,  for 
the  tenant  is  always  held,  by  common  intendment,  to 
know  what  things  are  in  arrear  from  his  land,  as  rent 
and  service  &c.  This  is  adopted  by  Lord  Chief  Baron 
Gilbert ;  Gilbert  on  Distresses  48  (c). 

The  defendant,  however,  relies  upon  the  decision  of  a 
similar  question  by  the  Court  of  Queen  s  Bench  in  the 
case  of  Taylor  v.  Henniker  (rf),  in  which  it  was  laid  down 


(a)  Tit.  Dutreu  (S.)  pi  1. 
{€)  Ed.  1757. 


(6)  Of  the  Common  Plea*. 
Crf)  12^.^-  £.488. 
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that  a  distress  under  pretence  that  more  was  due  than   Queen*t  Btmch. 

...  1851 

really  was  due  was  unlawful  in  its  inception,  the  sale 

being  mere  matter  of  aggravation.     We  do  not  think 

that  case   was  well  decided.     On    the  argument,  no 

authority  was  cited  in  favour  of  the  decision  ;  and  those 

above  referred  to,  in  Roue's  Abridgment  and  the  Year 

boohy  were  not  brought  before  the  Court.     Some  Nisi 

prius  authorities,  which  were  cited,  were   in  favour  of 

the  defendant ;  that  of  Lonl  Tenterdenr  in  the  case  of 

Avenell  v.  Croker(a),  in  particular.     And  that  of  Lord 

AUnger  in  Crowder  v.  Self(b)  was  not  cited.     We  are 

not  satisfied  with  that  decision  of  the  Queen's  Bench ; 

and  think  that  it  should  be  overruled. 

The  judgment,  therefore,  in  the  present  case  must  be 

reversed. 

Judgment  reversed. 


(a)  MoiK^M,  172. 


(&)  2  Moo.  ^  Rob,  190. 


Edward  Brown  against  Kay  Cleqg,  Clerk  to  p^^;;^^*22d 
Oldham  Police  Commissioners. 


TRESPASS  against  the  Oldham  Police  Commissioners,  Trespass 
against  the 
sued  by  their  clerk  in  pursuance  of  a  power  in  the  Commissioners 

for  executing 
the  Oldham 
Police  Act  (7  O.  4.  e.  cxvii. ),  for  breaking  plaintiff's  close  and  lowering  his  soil.     Plea, 
justifying  the  acts  as  done  in  lowering  a  street  under  powers  given  by  sect.  53  of  that  statute 
(substantially  the  same  as  stat.  10  &  11  Vict.e,  34.  «.  51). 

Replication :  De  injuria.  New  assignment,  that  defendants  entered  for  other  purposes, 
and  lowered  the  soil  in  excess.     Plea  to  the  New  assignment :  Not  Guilty. 

On  the  trial,  it  appeared  that  the  plaintiff's  close  was  part  of  a  new  street ;  that  the  de- 
fendants had  causeo  it  to  be  paved  and  lowered  in  a  manner  that  would  have  been  justified  if 
it  had  been  an  old  street,  or  bad  been  previously  brought  under  their  management. 

Held  :  That  the  powers  given  to  the  Commissioners  by  sect.  53  were  not  applicable  to 
luch  a  new  street,  and  that  plaintiff  was  entitled  to  recover. 
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Fohmuxr/.    Oldham  Police  Act,  7  G.'i.  c.  cxviL  (local  and  penonal, 

_      public  (a)).     Ist  count,  for  breaking  plaintiff's  cloee  on 

Brown       ^^^  ^^^  gjj^  ^f  Qreaves  Street  in  Oldham,  and  digging 

Clsgg.       the  soil  there.     2d  count,  for  a  similar  trespass  in  a 

close  on  the  west  side  of  Greaves  Street     The  only 

further  pleadings  which  it  is  necessary  to  notice  were 

the  following. 

Plea  5,  to  the  first  count :  That  the  locus  in  quo  was 
part  of  a  public  street  called  Greaves  Street,  within 
Oldham :  that  the  Commissioners,  at  a  meeting,  leaolfed 
that  it  was  necessary  and  proper  to  cause  the  street  to 
be  paved  &c.,  and  the  ground  thereof  to  be  lowered  and 
altered ;  and  that  they  did  accordingly  cause  the  street 
to  be  paved  &c.,  and  the  ground  thereof  to  be  lowered 
and  altered,  and  in  so  doing  committed  the  trespasses^ 
doing  no  unnecessary  damage.  Replication :  De  injurift. 
Issue  thereon.  New  assignment  of  other  trespasses  and 
to  a  greater  extent  than  justified  in  the  fifth  plea.  Plea 
to  the  new  assignment:  Not  Guilty.     Issue  thereon. 

Plea  10,  to  the  second  count,  was  the  same  with  plea  5 
to  the  first  count,  in  all  respects  material  to  this  report, 
and  gave  rise  to  similar  issues. 

On  the  trial,  before  Cresswell  J.,  at  the  Liverpool  sum- 
mer assizes,  1850,  the  defendant  relied  upon  the  above 
mentioned  act,  7  G,  4.  c.  cxvii.  It  provides,  in  several 
clauses,  for  paving  and  maintaining  the  streets.  The 
sections  material  to  the  present  report  are  the  following. 

Sect  63  enacti :  <*  That  it  shall  and  may  be  lawful  to  and  for  the  aaid 
Commissionen,  and  they  are  hereby  authorised,  empowered,  and  requred. 


(a)  <*  For  paving,  watching,  lighting,  cleansing  and  improring  the  town 
of  Oldham  in  the  county  of  Lancoiter,  and  for  regulating  the  police 
thereof.** 
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from  time  to  time,  when  and  so  often  and  in  inch  maimer  as  tbej  shall 
think  proper  and  necessary,  to  cause  the  present  and  iht  future  ttreett, 
kighwape,  btnee,  pa$saffes,  and  other  public  ptaees,  as  well  carriage  as 
footways,  within  the  said  township,  and  each  and  every  of  them,  and  each 
and  every  or  any  part  or  parts  thereof  respectively,  to  be  paved,  flagged,  or 
otherwise  constracted,  repaired,  and  amended,  supported  and  kept  in  good 
order  and  condition,  and  the  same,  and  the  pavements,  flagghog,  and  other 
materials  thereof,  to  be  taken  up  and  relaid,  and  the  ground  or  §oil  thereof 
to  be  raUedf  lowered^  or  altered,  from  time  to  time,  and  in  such  manner  and 
with  such  materials  as  they  the  svd  Commissioners  shall  think  fit" 

Sec  64.  "  That  when  any  new  streets,  ways,  or  passages,  as  well  carriage 
as  footways,  already  laid  out  or  hereafter  to  be  laid  oat  within  the  said 
township,  and  each  and  every  of  them,  and  each  and  every  or  any  part  or 
parts  thereof,  shall  be  well  and  sufficiently  made,  soughed,  paved,  flagged, 
or  otherwise  constructed,  repaired,  amended,  and  put  in  good  order  and 
condition,  in  such  manner  and  with  snch  materials  and  with  tneh  public 
drains  therein  as  shall  be  satisfactory  to  the  said  Commissioners,  it  shall  be 
lawftil  to  and  for  the  said  Commissioners,  or  any  seven  **  &c.,  ''at  any 
meeting''  &c.,  "  upon  the  application  of  the  owner  or  owners  of  the  soil  of 
such  streets,  and  the  occupier  or  occupiers  of  the  several  messuages,  bnild- 
ings,  and  tenements  respectively,  being  in  or  adjoining  such  streets,  public 
ways  or  passages,  or  of  the  greater  part  in  number  and  value**  &c,  "to 
declare  such  streets,  ways,  or,  passages  to  be  highways,  and  from  and  after 
such  declaration  made,  and  publication  thereof  by  notice"  &o.  as  by  the 
act  directed,  "  the  same  and  each  of  them  shall  be  deemed  and  taken  to  be 
public  highways  to  all  intents  and  purposes,  and  repaired  and  kept  in 
repair  by  the  said  Commissioners  under  and  by  virtue  of  the  powers  and 
provisions  of  this  act :  Provided  always,  that  the  said  Commissioners  shall 
not  be  empowered  to  make  such  declaration  of  or  concerning  any  front 
streets,  public  ways,  or  passages,  which  shall  be  of  less  width  than  twelve 
yards  in  the  narrowest  part  thereof,  or  of  and  concerning  any  back  streets 
which  shall  be  of  less  width  than  eight  yards  in  the  narrowest  part  thereof ; 
except  such  streets  as  were  actually  laid  out  and  begun  to  be  built  upon 
previous  to  the  passing  of  this  act. " 

Sec  55.  *•  That  it  shall  and  may  be  lawful  to  and  for  the  said  Commis- 
sioners, and  they  are  hereby  required,  at  any  meeting  to  be  by  them  held 
under  this  act,  to  cause  all  such  parts  of  the  public  streets,  ways,  and 
passages  within  the  said  township  which  are  now  built,  but  not  paved, 
flagged,  and  cleansed,  and  all  such  other  public  streets,  ways,  and  passages 
within  the  said  township  which  are  now  making  or  being  built  upon,  or 
which  may  hereafter  be  made  and  built  upon,  and  all  other  streets,  lanes, 
avenues,  ways,  or  passages  within  the  said  township,  which  are  now  making 
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or  being  built  upon,  or  shall  or  may  hereafter  be  made  or  built  upon*  but 
not  laid  open  to  the  public,  which  now  have  or  shall  hereafter  h4t6  met- 
suagea  or  other  buildinga  erected  at  the  respective  sides  thereof,  whicfa 
buildings,  with  the  respective  yards,  courts,  gardens,  and  other  contenSetteet 
thereto  belonging,  shall  be  fronting  to  the  said  last  mentioned  respective 
streets,  avenues,  or  passages,  to  the  extent  of  two  third  parts  of  the  aggre- 
gate length  of  such  last  mentioned  streets,  avenues,  ways,  or  paaiagies, 
either  in  a  contbued  line  or  not,  and  whether  inclosed  or  not,  to  be  made, 
paved,  set,  flagged,  and  cleansed,  or  otherwise  repaired,  amended,  sup- 
ported, and  put  in  good  order  and  condition,  in  such  manner  and  witli  tueh 
materials,  and  with  such  and  so  many  soughs,  sewers,  gutters,  sinks,  drafais, 
or  watercourses,  in,  through,  over,  or  under  the  same,  as  to  them  the  said 
Commissioners  or  their  surveyor  or  surveyors  shall  seem  meet  and  neees* 
sary ;  and  the  charges  or  expenses  attending  or  in  any  manner  relatfng  to 
such  new  pavements,  flaggings,  eleansings,  draimngs,  or  otherwise  pnttrog 
into  good  repair  and  condition,  shall  be  paid  and  reimbuned  to  tlie  said 
Commissioners  by  the  owners  or  occupiers  of  the  houses,  buildings,  ocwrts, 
yards,  gardens,  ground,  or  land,  within  or  adjoining  the  said  streets,  w^r*t 
and  passages  so  to  be  new  made,  paved,**  &c.,  *'  or  otherwise  repdred,** 
&c ,  **  and  put  in  good  order**  &c. ,  **  each  and  every  such  owner  or  oceopler 
paying  au  equal  share  or  proportion  thereof,  according  as  such  new 
making,  paving,*'  &c.  «*  b  or  shall  be  either  before,  behind,  or  at  the 
ride  of  his,  her,  or  their  house  or  houses,  building  or  buildings,  eoorts, 
yards,  gardens,  ground,  or  land  as  aforesaid ;  and  such  share  shall  be 
ascertained  by  the  surveyor  or  surveyors  of  the  said  Commissionefi,  to  be 
appointed  under  and  by  virtue  and  in  pursuance  of  this  act ;  and  if  any  such 
owner  or  occupier  shall  at  any  time  neglect  or  refuse  to  pay  such  charges 
and  expenses  within  fourteen  days  after  the  same  shall  have  been  de- 
manded** &c. ;  levy  to  be  made  by  distress  and  sale,  as  for  other  rates 
authorised  by  this  statute  to  be  raised  &c. 

Sect.  56.  '*  Provided  always,  and  be  it  further  enacted.  That  before  the 
said  Commissioners  shall  cause  the  said  public  streets,  ways,  and  passages 
within  the  said  township  which  are  now  built  upon,  but  not  made,  paved, 
flagged,  cleansed,  or  otherwise  put  into  good  order  and  condition,  and  all 
such  other  streets,  avenues,  ways,  and  passages  within  the  said  township 
which  are  now  making  or  being  built  upon,  or  may  hereafter  be  made,  laid 
out,  or  built  upon,  or  such  parts  thereof  respectively  as  may  require  the 
same,  to  be  so  made,  paved,**  &c,  <■  or  otherwise  repaired,  amended,  sup- 
ported, and  put  in  good  order**  &c.,  '*  in  such  manner,  and  with  such  mate- 
rials, and  with  such  and  so  many  soughs,  gutters,*'  &&,  "as  to  them  the 
said  Commissioners  shall  seem  meet  and  necessary  as  aforesaid,  they  shall 
in  the  first  place  cause  their  surveyor  or  surveyors  to  give  or  leave  a  notice" 
&c.,  **  to  or  at  the  last  usual  place  of  abode  of  the  owner  or  owners  or 
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occDpier  or  occupiers  of  each  and  every  bouse,  building,  tenement,  parcel  of 
groand,  land,  or  bereditaments  within  the  said  streets,  avenues,  ways,  or 
passages  so  to  be  paved,"  &c.  **  or  otherwise  put  into  good  order**  &e., 
^  requiring  him,  her,  or  them  to  make,  pave,  flag,**  &c.  **  or  otherwise  repair," 
&c ,  *'  and  put  the  same  into  good  order  and  condition,  in  such  manner  and 
with  such  materials  as  they  shall  direct,  either  before,  behind,  or  at  the  side 
of  his,  her,  or  their  boose,  building,  ground,**  &c  "  (as  the  case  may  be  or 
require) ;  and  in  case  any  such  owner  or  occupier  shall  neglect  or  refoie>  for 
the  space  of  six  calendar  months  next  after  the  receipt  of  such  notice,  or  the 
same  being  so  left,*'  '*  to  make,  pave,**  &c.  "  or  otherwise  repair,**  &c 
**  and  put  the  same  into  good  order**  fee.  **  in  such  manner  and  with  such 
materials  as  the  said  Commissioners  shall  direct,  either  before,  behind,**  &c. 
"as  aforesaid,**  *'it  shall  and  may  be  lawful  to  and  for  the  said  Commis- 
sioners, and  they  are  hereby  required,  to  cause  the  same  to  be  done  in 
such  manner**  &c.  as  they  shall  direct,  and  to  recover  the  expenses  from 
inch  owner  or  occupier,  in  case  of  refusal  to  pay,  as  rates  or  penalties 
may  be  recovered  under  this  act. 

Sect  58  enacts :  **  That  when  the  said  Commissioners  shall  have  caused 
any  of  the  public  streets,  ways,  and  passages  within  the  said  township  which 
are  now  built  upon,  but  not  made,  paved,  and  cleansed,  or  otherwise  repaired, 
amended,  supported,  and  put  in  good  order  and  cmidition,  or  any  other 
public  streets, or  other  streets,  roads,  ways,  and  passages  within  the  said  town- 
ship,  now  making  or  being  built  upon,  or  hereafter  to  be  made  or  built 
upon,  to  be  made,  paved,  and  cleansed,  or  otherwise  repaired,  amended, 
and  put  in  good  order  and  condition  as  aforesaid,  to  the  satisfaction  of  the 
said  Commissioners,  and  the  charges  and  expenses  attending  the  same 
shall  have  been  paid  and  satisfied  by  the  owners  or  occupiers  of  the  houses, 
buildings,  ground,  or  land  within  the  said  streets,  it  shall  and  may  be 
lawful  for  the  said  Commissioners,  or  any  seven**  &c.,  **  at  any  meeting,**  &c., 
"  upon  the  application  of  the  owner  or  owners  of  the  soil  of  such  streets, 
ways,  and  passages,  or  of  the  greater  part  in  value  of  such  owners,  to 
declare  such  streets,  ways,  or  passages  to  be  public  highways  ;**  and  thence- 
forth the  same  shall  be  deemed  public  highways  **to  all  intents  and 
purposes,  and  be  cleansed,  maintained,  and  kept  in  repair  by  the  said 
Commissioners  out  of  the  rates  to  be  levied  by  virtue  of  this  act  (a).** 


Queetit  Bench, 
1861. 

BaowN 
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The  plaintiff's  counsel  contended  that  the  acts  done 
were  not  justifiable  under  the  statute.     A  verdict  was 


(a)  Acts  for  the  improvement  of  towns,  passed  previously  to  1847,  generally 
contain  similar  clauses.  Those  contained  in  **  The  Towns  Improvement 
Clauses  Act,  1847,**  are  in  effect  the  same,  but  not  in  the  same  terms.  See 
that  sutute  ( 10  iHc  11  Ftcf.  e.  34.)  sects.  47  to  56.  Sect.  51  corresponds 
with  sect.  53  of  sUt  7  G.  1.  c  cxvii. 
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Foiume  XVL  found  for  the  defendant  on  the  issues  arising  on  the  $th 
^^^*'  and  10th  pleas,  and  for  the  plaintiff  on  all  the  9ther 
Bbown  issuei^  subject  to  leave  to  move  to  enter  a  verdict  for  t)ie 
Cleoo.       plaintiff  on  all  the  issues^  vrith  40#.  damages.     Jn  th#^ 

ensuing  term,  WaUon  obtained  a  rule  nisi  accordin^Ijr* 

In  thb  vacation  (a). 

Cowling  shewed  cause;  and  fVatson,  Cramptan  smd^ 
Spinks  supported  the  rule.  During  the  discussiopf^  tib^^ 
Court  expressed  their  opinion  that,  on  the  evidence,, 
it  was  clear  that  in  point  of  fact  the  Commissioners 
had  intended  to  act  under  sects.  55  and  56,  whicl^ 
authorize  the  flagging  and  paving  of  streets;  and  that 
they  had  lowered  the  soil,  which  was  not  authorized  bj 
those  sections.  Cowling  then  argued  that  sect.  53  autho- 
rized  all  that  was  done ;  that  the  Commissioners  might 
justify  under  any  authority  in  law  which  they  in  fact 
possessed ;  and  that,  if  they  had  jiurisdiction^  it  afforded 
a  defence  under  the  pleas  of  Not  guilty  to  the  New 
assignments ;  Boulton  v.  CrowHier  (6).  The  plaintiff's 
counsel  cited  on  this  point  Leader  v.  Moxon  (c).  The 
main  question  argued  was,  whether  Greaves  Street  was, 
on  the  evidence,  shewn  to  be  such  a  street,  that,  on  the 
true  construction  of  the  statute,  the  powers  given  by 
sect  53  applied  to  it.  The  conclusion  to  which  the 
Court  came  as  to  the  result  of  the  evidence  sufficiently 
appears  from  the  judgment 

Cur.  adv,  vuU. 

Patteson  J.   now   delivered   the  judgment  of  the 
Court 

(a)  February  lOtb.     Before  Patteton,  Coleridge,  Wigktmam  tnd  Erk  Js 
(6)  2  B.  4-  C.  702.  (c)  2  W,  BL  924. 
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in  which  the  plaintiff's  premises  are  situate,  had  not 
before  the  time  in  question  been  paved  or  flagged.  B»owm 
FWt  of  the  houses  in  the  line  of  street  had  been  built  ^^-"^ 
lebently.  Hie  state  of  the  street  was  such  as  to  give 
jurisdiction  to  the  Commissioners  to  proceed  under 
sections  65  and  56 ;  but,  as  those  sections  were  taken 
not  to  jusdfy  the  acts  that  had  been  done,  the  defendants 
resorted  to  section  53  by  their  fifth  plea,  and  raised 
the  question  whether  section  53  applies  to  a  street  in 
the  circumstances  of  Greaves  Street;  and  we  think  it 
does  not.  The  meaning  of  the  statute  would  be  less 
doubtful  if  the  order  of  the  sections  was  transposed. 
Section  56  enacts  that  the  Commissioners,  before  they 
pave  a  street  in  the  state  of  Greaves  Street,  which  we 
would  call  a  new  street,  must  give  notice  to  the  occu- 
piers or  owners  to  do  the  paving  in  a  stated  manner ; 
and  it  enacts  that,  if  the  owners  make  default  for  six 
months  after  such  notice,  the  Commissioners  may  do 
the  paving  and  charge  the  expense  to  the  occupiers  or 
owners.  Section  54  enacts  that,  when  a  new  street  has 
been  completed,  as  to  paving  and  some  other  requisites, 
the  Commissioners  may  declare  it  a  highway  and  take 
the  repair  of  the  paving  for  the  future.  Section  58 
enacts  that,  when  a  new  street  has  been  completed  as  to 
paving  and  the  other  requisites  by  the  Commissioners, 
and  the  owners  or  occupiers  have  paid  the  expense,  the 
Commissioners  may  declare  it  a  highway  and  take  the 
repair  of  the  paving  for  the  future. 

The  provisions  in  these  sections  apply  specifically  to 
a  new  street,  such  as  Greaves  Street ;  and  the  Commis- 
sioners intended  at  first  to  act  under  them,  as  they  gave 
the  notice  under  section  56,  and  proceeded  to  do  the 
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work  themselves  shortly  after  the  expiration  of  six 
months  from  the  notice ;  and,  if  they  had  kept  within 
the  provisions  of  these  sections,  they  would  have  been 
justified:  but,  in  cutting  down  the  steep  ascent  and 
lowering  the  level  of  the  way,  they  went  beyoAd  the 
powers  given  under  those  provisions,  and  have  therefore 
adapted  their  plea  to  the  53d  section;  which  enacts 
that  the  Commissioners  may  from  time  to  time  cause 
the  present  and  future  streets  to  be  paved  and  repaired, 
and  the  ground  or  soil  thereof  to  be  raised  or  lowered  or 
altered  in  such  manner  as  they  shall  think  fit.  We 
think  this  section  does  not  apply ;  because  it  is  general 
and  applicable  to  all  streets ;  and  it  is  followed  by  the 
special  clauses  applicable  to  new  streets,  such  as  Greaves 
Street;  which  would  be,  in  part,  inoperative  if  the 
general  clause  included  the  streets  specially  provided 
for.  For  a  new  street,  the  Commissioners  are  to  give 
notice,  and,  in  case  of  default,  to  pave,  and  charge  the 
expense  to  the  owners ;  and,  when  this  has  been  paid  by 
the  owners  to  them,  they  may  undertake  the  pavement 
for  the  future.  These  provisions  do  not  consist  with  a 
discretional  power  for  paving  all  new  streets  with(|ut 
^ving  any  notice.  It  seems  to  us  that  the  53d  section 
applies  to  old  streets,  and  streets  that  have  been  declared 
highways  under  the  sections  above  recited,  and  Co  streets 
to  which  those  sections  do  not  apply. 

Even  if  the  53d  section  had  applied  to  Greaves 
Street,  it  seems  to  us  that  it  would  not  justify  the 
lowering  of  the  level  for  a  ptupose  unconnected  with 
paving  or  repairing  pavement ;  the  power  of  raising  and 
lowering  the  level  is  so  mentioned  as  to  be  united  by 
the  context  with  paving  and  repairing,  and  the  manner 
and  materials  fur  paving  and  repairing.     Also,  as  there 
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IS  DO  power  for  compensating  individual  loss  where  the  Queen**  Bench 
level  is  altered  for  the  public  benefit,  it  seems  impro- 
bable that  a  general  power  of  altering  levels  to  an 
unlimited  extent  should  have  been  intended;  for  the 
damage  resulting  therefrom  may  be  very  serious :  and, 
if  an  unlimited  power  was  not  intended,  the  context 
leads  to  the  conclusion  that  the  power  was  limited  to 
the  requirements  for  paving  and  repidring  pavement; 
and,  if  the  power  be  so  Umited,  it  would  not  afford  a 
justification. 

The  result  is  that  the  plaintiff  is  entitled  to  a  verdict, 
which  is  to  be  entered  as  the  parties  have  agreed. 

Rule  absolute  (a). 


(a)  Reported  by  C.  BlaeUmm,  Esq. 


Mallalieu  against  Joseph   Hodgson  and 
James  Hodgson. 


Saturday, 
Ftbiuary2lA* 


THIS  was  an  action  of  assumpsit,  brought  by  direction  Indebitatus 
,  »  o         .^  assumpsit  for 

of  Sir  J.  L.  Knight  Bruce  V.  C,  to  try  whether  the  goods  and 

moneys.  Plea, 
release.  Re- 
plication, that  the  release  was  obtained  by  defendants*  fraud  and  corin.  Rejoinder,  De 
injuria.  The  defendants  being  indebted  to  the  plaintiff  for  goods,  and  being  indebted  also 
to  other  persons,  had  entered  into  a  composition  with  their  creditors.  Plaintiff  had  refused 
to  join  unless  defendants  woald  pay  hhn  difidends  at  a  rate  exceeding  that  which  was 
accepted  by  the  others :  and  this  was  aereed  upon  between  plaintiff  and  defendants  without 
the  knowledge  of  the  other  creditors.  Defendants  had  stated  to  plaintiff,  as  an  itiducemcnt 
for  his  making  this  contract,  that  no  other  creditor  had  a  similar  preference.  Plaintiff 
received  securities  from  the  defendants  on  account  of  the  composition  bargained  for  by 
him.  The  statement,  that  no  other  creditors  had  been  preferred  equally  with  plaintiff,  was 
false  within  the  knowledge  of  defendants. 

Held,  by  Wightman  J.,  that,  in  this  action,  the  plaintiff  might  allege  the  deception  put 
upon  him  by  the  defendants,  in  answer  to  their  plea  of  release. 

By  CoUridge  and  Erie  Ja.,  that  he  could  not  so  allege  a  deception  practised  on  himself  by 
the  defendants  in  the  execution  of  a  fraud  by  himself  and  them  upon  other  parties. 

At  the  time  of  the  above  agreement  between  plaintiff  and  defendants,  and  of  the  compo- 
sition, there  were  bills  outstanding  which  the  defendants  had  accepted  in  payment  of  the 
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plaintiff  was  a  creditor  entitled  to  prove  againat  the 
estate  of  the  defendants,  who  had  become  bankrapL 

The  first  four  counts  of  the  declaration  were  on  pco- 
missory  notes  made  by  defendants  and  delivered  bj 
them  to  plaintiff. 

1st  count,  on  a  note  dated  23d  Jtdy^  1847,  fior 
98iL  18«.  8(f.,  payable  16  months  after  date. 

2d  count,  on  a  note  dated  1st  October,  1847,  for  2(XML, 


1851. 

Mallaueu 

Hodgson. 

debts  com- 
pounded for  ai 
ibove  suted 
with  the  plain- 
tiff:    Plain- 
tiff;  after 
executing  the 

"^TiZ"^^   payable  at  24  months. 

defendant*'         Sdcounl,  ou  a  note  of  the  same  date,  for  116i  $#•  4i, 

beiy  threat-     payable  at  10  months. 

cned  with  pro-  *^  •' 

4th  count,  on  a  note  of  the  same  date,  for  1  I6il  6f,  4dL» 


ceedings  on 
the  accept- 
ances, ^¥0 
him  their  pro- 
missory notes, 
in  order  that 
he  might  pro* 
vide  funds  to 
meet  the  bills. 
Being  after- 
wards sued 
by  him  upon 
the  notes,  they 

}>leaded  the 
acto,  and 
averred  that, 
on  the  execu- 
tion of  the 


payable  at  13  months. 

The  5th  count  was  for  goods  sold  and  delivered, 
money  lent,  money  paid,  interest,  and  on  an  account 
stated 

The  only  pleas  now  material,  were  the  following. 

Plea  5 :  To  the  last  count,  so  far  as  regards 
989iL  7f.,  parcel  &c.  That,  after  the  accruing  of  the 
causes  of  action,  and  before  action  brought,  vis.  on  19ih 
Jtti^,  1847,  the  plaintiff  by  his  deed  poll,  sealed  &c. 


plaintiff's  duty   (czcuse  of  profert,  the  deed  being  in  plaintiff's  posses- 
o     eup    e    gj^^j^  jjj  remise,  release,  and  for  ever  quit  claim  to 
defendants,  their  heirs,  executors,  &c,  the  alleged  causes 
of  action  &c. 

Replication  to  plea  5  :  That  the  said  supposed  deed 
was  had  and  obtained  from  the  plaintiff  by  and  by  means 
of  the  fraud,  covin  and  misrepresentation  of  the  de- 
fendants, and  others  in  collusion  with  them:  verifica- 
tion. Rejoinder:  That  the  deed  was  not  bad  &c.  by 
or  by  means  &c.,  in  manner  &c.     Issue  thereon. 

plaintiff^  when 

he  received  the  notes,  was  already  bound  to  take  up  the  bills  :  and  that  the  defendants  ravht 

allege  thin  duty  against  him,  though  it  arose  out  of  a  transaction  wluvh  was  a  fraud  upon  other 

parties. 


bills,  but  he 
had  neglected 
to  do  so :  and 
that  there  had 
been  no  con- 
sideration for 
the  notes, 
except  as 
above  stated. 
Replication, 
De  injur  ift. 

Held,  that 
the  facts  shew- 
ed no  valid 
consideration : 
for  that  the 
plaintiff,  when 
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Plea  7,  to  the  2d,  3d  and  4th  counts.    That,  long  Qutm;  Bntk. 

before  the  making  of  the  promissory  notes  in  these  1_ 

connts  mentioned,    to  wit  on  25th  Jurte,    1847,   de-    Mallaueit 
f&ndants  were  indebted  to  plaintiff  in  a  large  sum  of     Hodgson. 
money,  to  wit  989L  ls.y  for  the  price  of  goods  before 
then  sold  and  delivered  by  plaintiff  to  defendants,  and 
not  otherwise ;  and,  for  and  on  account  of  the  said  debt, 
defendants  had  accepted  and  delivered  to  plaintiff  divers 
to  wit  four  bills  of  exchange,  drawn  respectively  by 
pkdutiff  upon  and  accepted  by  defendants,  and  payable 
to  the  order  of  plaintiff,  for  divers  sums  of  money 
amounting  together  to  %%9l  7s.,  viz.  :-^One  bill  of  ex- 
change, dated  3d  April  1847,  for  payment  of  188/.  2«., 
tfai^e  months  after  date;  one  other  bill  &c.,  dated  22d 
ikfcty  1847,  for  payment  of  241/.  11^.,  three  months  after 
date;  one  other  bill  &c.,  dated  4th  Jwne,  1847,  for  pay- 
ment of  219/.  69.f  three  months  after  date;  and  one 
dther  biil&c,  dated  18th  Jtme,  1847,  for  payment  of 
340/.   8#.,   three  months  after  date:  and  plaintiff  had 
received  the  said  bills  of  exchange  for  and  on  an  account 
of'lhe  said  debt  and  not  otherwise.     And,  the  defend- 
ants'being  so  indebted  and  having  so  accepted  the  said 
bills  of  exchange,  afterwards  and  before  the  said  bills  or 
any  of  them  became  due  or  payable,  to  wit  on  the  day  and 
year  last  aforesaid,  the  defendants  were  also  indebted  to 
divers,'  to  wit  fifty,  other  persons,  then  also  being  creditors 
of  the  defendants,  in  divers  sums  of  money  amounting 
in  the  whole  to  a  large  &c.,  to  wit  20,000/. :  and  the 
defendants,  being  so  indebted  to  the  plaintiff  and  the  sud 
other -treditors,  then  were  in  bad  and  embarrassed  cir- 
cumstances and  unable  to  pay  plfntltiff  and  the  said  other 
creditors  respectively  their  debts  in  full,   whereof  the 
plaintiff  and  the  said  other  creditors  then  had  notice. 
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yalymeJiFi.    Aod  thereupon  afterwards,  to  wit  on  the  day  and 

1_  last  aforesaid,  the  defendants  offered  and  proposed  to 

MALLALinr  the  plaintiff  and  divers  of  their  said  other  crcditoiB  to 
HojMsoir.  pay  to  them  a  certain  composition  npon  and  in  fbll  latia* 
faction  of  their  respective  debts,  of  the  amount,  and 
payable  at  the  tiroes  and  by  the  instalments,  hereinafter 
mentioned,  such  payment  to  be  secured  as  herrinafter 
also  mentioned:  viz.  a  composition  of  6s.  Sd.  in  the 
pound  by  three  instalments:  vie.  the  sum  of  2 s;  in  the 
pound  at  the  expiration  of  &ur  calendar  mootha  from 
Ist  Jufy  then  next  following,  and  the  further  sum  cf 
2s,  8d.  in  the  pound  at  the  expiration  of  eight  calendar 
months  from  the  said  1st  day  of  Jti/jr,  and  the  residue  dT 
the  aaid  composition  at  the  expiration  of  sixteen  calendar 
months  from  the  said  Ist  day  of  Jufy;  the  said  instal- 
ments to  be  respectively  secured,  vis.  by  the  joint  and 
several  promissory  notes  of  the  defendants  and  one  J&hu 
Hocfymm  for  securing  payment  of  the  said  first  instaU 
ment;  the  joint  and  several  promissory  note  of  de^ 
fendants  and  one  William  GiU  for  securing  payment  of 
the  second  instalment ;  and  the  joint  and  several  pro* 
miseory  note  of  the  defendants  for  securing  paymeat 
of. the  last  mentioned  instalment:  and  that,  upon  the 
delivery  to  plaintiff  And  the  said  last  mendoned  creditors 
of  the  said  notes,  the  plaintiff  and  the  said  last  mentioned 
creditors  should  respectively  execute  to  defendants  a 
general  release  of  and  from  the  said  debts  so  due  to 
them  respectively  as  aforesaid:  which  said  proposition 
the  plaintiff  and  the  said  last  mentioned  creditors  then 
assented  to;  and  thereupon  it  was  then  mutually  agreed, 
by  and  between  plaintiff  and  the  last  mentioned  cre^ 
ditors  and  the  defendant;),  that  the  plaintiff  and  the  last 
mentioned  creditors  should  take  and  accept  the  said 
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oompQBition  Id  fbll  satisfaction  of  their  Tespective  debts,   Q«ee»*s  A^aa. 

to  be  paid  and  received  in  maimer  aforesaid,  and  shoald _.' 

execute  such  release  as  aforesdd.    That  afterwards,  and    ^^^^-^ 
before  the  making  of  the  promissory  notes  in  the  2d,      H^doson: 
3d  and  4th  counts  mentioned,  and  witliin  a  reasonable 
time  after  the  making  of  the   said  agreement,  to  wit 
on  19th  July  1847»  in  pursuance  of  the  said  pioposi* 
tion  and  agreement,  a  certain  deed  of  composition  and 
release  was  duly  prepared  and  executed  by  the  plaintiff 
and  the  last  mentioned  creditors^  the  said  last  mentioned 
creditors  then  relying  on  the  said  mutual  agreement: 
which  said  deed  was  sealed  with  the  seal  of  the  plaintiff 
&c  (excuse  of  profert,  the  deed  being  in  plaintiff's  pos- 
sesion) ;  the  date  whereof  is  the  day  and  year  last  afore- 
said :  whereby,  after  reciting  the  said  proposal  and  agree- 
ment, the  plaintiff  and  the  said  last  mentioned  creditors 
and  each  of  them,  in  pursuance  thereof  and  in  eousider" 
ation  of  the  said  composition,  did  absolutely  release  to 
the  defendants  all  and  all  manner  of  action  and  actions, 
suit  and  suits,  cause  and  causes  of  action  and  suit,  con- 
troversies, damages,  claims  and    demands   whatsoever 
which  the  plaintiff  and  the  said  last  mentioned  creditors, 
or  any  or  either  of  them,  of  the  defendants,  either  alone 
or  jointly  with  their  respective  partner  or  partners, 
then  had,  gs  at  any  time  or  times  thereafter  could, 
should  or  might  have  or  be  entitled  to  from,  upon  or 
against  the  defendants,  their  and  each  of  their  heirs, 
executors  or  administrators,  by  reason  or  on  account  of 
any  debts,  sums  of  money,  bills,  notes,  securities  for 
money,  contracts,  promises,  agreements,  reckonings,  ac- 
counts, dealings  or  transactions  of  what  nature  or  kind 
soever,  owing  from,  or  made,  given  or  entetx^d  into  by, 
the  said  defendants  to  or  with  the  plaintiff  and  the  said 
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'V^titm*JiFL   latl  iiMntioned  creditors  of  the  defendiDtti  respMCif^, 

1K54 

or  ftaj  of  them,  from  the  beginning  of  the  world  Co  the 


Maixauw    day  of  the  date  of  the  said  deed  (a> 

HooflioN.  That,  before  and  at  the  time  of  the  maknig  of  the  wid 
agreement  and  df  tl^  said  deed  of  compositioa  and 
release,  and  before  the  malung  and  delivery  of  the 
proBissory  notes  in  the  2d,  8d  and  4th  eounts  inen^ 
tioned^  or  eidier  of  them,  to  phintW,  ic  WRS>unlawftiUy 
and  fraudnlendy  agreed,  by  and  between  plaimtflP  atid 
defendants,  without  the  knowledge  or  consent  and  ia 
fraad  of  the  aaid  Isst  mentioned  ereditore  of  the  dtf ftnd^ 
ants,  and  in  qfder  to  give  the  plaintiff  a  ftaadutent 
preference  beyond  them,  and  to  indooe  htm  to  ex^Qte 
the.  toid  deed  of  release,  that  the  defendants  ehcmM 
deliver  to  the -plaintiiF  two  several  promissory  nolM^ 
vi&one  pnMMSsory  note  whereby  defendants  and  one 
Jthn.  Gr4nmbood  promised  to  pay  to  pldntiff  or  ordcrr 
WLUl  9^.  4xL  foQT  months  after  the  date  thereof;  and 
one  other  promissory  note  whereby  defendants  and  one 
Johni.CrreeMbood  promised  to  pay  to  plaintiff  or  older 
113^  9#»  4dL  three  months  after  the  date  thereof;  And 
ako  a  certain  other  promissory  note  whereby  defendants 
promised  to  pay  plaintiff  200i  at  a  certain  time  therein 
mentioned,  to  wit  three  months  after  the  date  thereof 
lliat  there  never  was  any  consideration  for  the  audring 
tH*  the  payment  of  the  said  three  last  mentioned  promia- 
wry  notes,  save  the  said  nnlawful  and  fraudulent 
agreement 

That  afterwards,  to  wit  on  the  day  and  year  last  afbre^ 
said,,  the    defendants  did,,  in  piirsaance  of  the    said 

( a)  There  was  a  proviso  that  in  case  of  default  for  twenty  one  dajs  in 
payment  of  any  instatment  the  release  should  become  void,  and  the  debts, 
to  far  as  they  were  unpaid,  revive. 
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fraudttlmt  agreement,  and  ia  fraud  of  ibe  said  hat  QitMh v  amm. 
meotioned  creditors^  and  for  the  parpoae  afiiroaaid,  ^^^' 
deliver  to  the  plaintiff  the  three  ieveral  hurt  mentioBcd  **^^"*^ 
promioory  notes ;  and  did  also,  to  -wit  on  the  day  and  HoDawMf. 
year  kat  aforesaid,  ddiver  to  [Mntiff  the  promiaiory 
notes  which  were  agreed  Jto  be  'given  by  defendants 
to  plaintiff  for  the  instalments  of  the  said  composition 
on  the  said  debt  of  9S9L  7s.,  ao  due  and  owing  fiom 
defendants  to  |4wntiff  as  aforesaid,  according  to  the  aaid 
agreement  in  that  behalf  as  aforesaidt  and  for  and  on 
account  of  which  debt  the  plaintiff,  had  received  foom  the 
defendants  the  said  four  bills  of  exchange  hereinbefore 
in:thia  plea  mentioned.  That  it  thereupon  became  the 
diUy  of  the  plaintiff  to  take  up  and  pay,  aa  they 
respectively  fell  due,  the  said  four  bills  of  exchange 
which  had  been  so  accepted  by  the  defendants  for  and 
on  account  of  the  said  realised  debt  of  989L  7s.,  as 
hereinbefore  mentioned.  Nevertheless  the  plaintiff 
wholly  neglected  and  refused  so  to  do-:  anc^  the  re»- 
peetive  holders  of  the  said  bills  having  threatened  lo  sue 
the  defendants  for  the  amounts  of  the  said  several  bills, 
it  was  forther  fraudulently  agreed  by  and  between  the 
plaintiff  and  the  defendants,  without  the  knowledge  or 
consent  and  in  fraud  of  the  said  other  creditore  of  the 
defendants,  in  order  to  induce  the  plaintiff  to  take  op 
and  pay  the  said  four  bills  of  exchange,  and  for  the 
pnrpose>,of  giving  plaintiff  a  further  fraudulent  prefer^ 
ence  over  the  said  other  creditors^  that  the  defendants 
should  make  up  the  amount  of  20v.  in  the  pound  upon 
the  Bmount'>of  the  said  debt  of  969/. ?«•  by  the  defendants 
giving  to  the  plaintiff  two  promissory  notes  respectively 
for  the  payment  of  116/.  6s,  4d.  by  defendants  to  plain- 
tiff; and   that  the  said  note  for  200/.  so  fraudulently 
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foimu  XVI.   given  hj  defendants  to  plaintiff  as  aforesaid  should  be 
1_  renewed   by  the  defendants;   and  that  the  swd  John 
Maixaliku    ffgj^g^^  should  be  a  party  to  and  join  in  the  making  of 
Hodgson,     jjje  said  renewed  bill. 

That  the  said  promissory  notes  in  the  said  2df  3d 
and  4th  counts  of  the  declaration  mentioned  were,  and 
each  of  them  was,  made  and  delivered  by  defendants  to 
plaintiff  in  pursuance  and  performance  of  the  said  last 
mentioned  fraudulent  agreement,  and  in  order  to  give 
the  plaintiff  a  fraudulent  preference  over  the  said  other 
creditors  of  the  defendants;  and  that  there  never  was 
any  consideration  for  the  making  or  the  payment  of  the 
said  last  mentioned  notes  in  the  2d,  3d  and  4th  counts 
mentioned,  or  any  of  them,  except  as  aforesaid.  Veri- 
fication. 

Replication  :  De  Injuria.     Issue  thereon. 

On  the  trial,  before  Wightman  J.,  at  the  lAverpod 
Summer  Assizes  1849,  evidence  was  given  on  both  sides ; 
but  ultimately  the  facts  were  not  in  dispute.  The 
defendants  were  cotton  spinners,  and  had  become  in- 
debted to  the  plaintiff,  who  was  a  dealer  in  cotton,  for 
goods.  The  effect  of  that  part  of  the  evidence  which 
was  material  to  ithe  fiflh  issue  was  thus  stated  by 
Wightman  J.  in  his  judgment. 

"  The  defendants,  being  indebted  to  several  persons, 
and,  amongst  others,  to  the  plaintiff,  whose  debt 
amounted  to  989i  7*.,  proposed  a  composition  of 
6^.  Sdl  in  the  pound,  which  was  agreed  to  by  the 
majority  of  the  creditors  in  number;  but  the  plaintiff, 
who  was  not  present  when  the  6«.  Srf.  was  agreed 
to  at  a  meeting  of  the  creditors,  refused  to  concur 
unless  he  was  paid  V6s.  Ad.  in  the  pound  upon  part  of 
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tbe  debt,  and  the  other  part'  was  paid  in  full.      Upon   Qmm'*Sena. 

receiving  notes  for  the  amount  agreed  upon^  and  the  '.. 

positive  assurance  of  the  defendants  that  no  other  Malialieu 
creditor  than  himself  was  preferred,  and  that  no  one  Hodgbon. 
6f  them  was  to  have  a  fiEuthing  beyond  the  6s.  8d.,  he 
signed  a  release  for  his  whole  debt  (a).  The  assurance 
of  the  defendants  that  no  other  creditor  was  preferred 
was  untrue,  as  there  was  no  doubt  but  that  they  had 
preferred  other  persons  besides  the  plaintiflT." 

The  facts  material  to  the  seventh  plea  were,  that 
a  note  for  200Z.  was  given  by  the  defendants  to  the 
plaintiff  before  the  composition  deed  was  executed,  for 
the  purpose  of  enabling  him  to  raise  money  with  which 
to  take  up  four  bills  of  exchange  which  had  been 
accepted  by  the  defendants  on  account  of  their  original 
debt  to  the  plaintiff  (989/.  7*.)>  ^"^  which  were  not  yet 
due  and  were  held  by  persons  to  whom  the  plaintiff  had 
indorsed  them.  That  the  plaintiff  had  refiiscd  to  execute 
the  deed  on  the  ground  that  these  bills  were  outstanding, 
and  that  he  had  not  means  of  providing  for  them  ;  and 
the  defendants  gave  the  note  for  200il  to  remove  this 
objection.  And  that,  after  the  execution  of  the  deed, 
the  bills  became  due  and  were  dishonoured,  and  the 
defendants,  being  threatened  with  proceedings  by  the 
holders,  gave  plaintiff  the  notes  in  the  2d,  3d  and  4th 
counts  mentioned  to  enable  him  to  provide  funds  to  take 
up  the  bills,  he  giving  up  to  the  defendants  the  note  for 
2002.  And  that  the  amount  of  the  notes  mentioned  in  the 
2d,  3d  and  4th  counts  covered  the  sum  outstanding  on 
the  bills,  and  made  up  20f.  in  the  pound  both  on  that 

(a)  All  the  material  parts  of  the  release  arc  stated  in  plea  7,  ante. 
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r^hmi  XVL   p^  ^  the  ploiatiff*^  m^nal  debt  whu^  wia  taiie  plOd 
^^^*       in'fiill  accordtog  ta  the  fenner  agreemlHit,  and  dfM'  thi! 


Mau.aub#    iMdne. 


V. 


HoAMotJ.  li  iras  agMed^  at  the  trial,  that  the  t^lmnCBriOitfuld 
abandon  his  dmn  on  the  fim^  count;  «lid  "dfe^-f^ 
be  diaohaqyd  on  the  sizth  issue,  whieh  rehUed  tb  thit^ 
coont'OiDdy.  The  learned  Judge  direoted  a  ifttdief^fbr 
the  pbutaliff  on  all  the  other  issues,  solbjifet  to  ai  mbdon 
to  enter  a  verdiot  for  the  defendants  on  the  fifth  ^lind 
seventh  issues. 

KMmltt^  in  die  ensuing  term,  obtained  a  rsAt  nisi  to 
enter  a  Tesdict  fiur  defendants  on  die  fiftfa  and  iet^nlh* 
isMie%    ponmant  to  the  leave  reserved.     In    TVmly 
vaeation  \hm  21st  and  SSd),  1850, 

iXwrfm^  ComlmgwcA  Aihertmi  shewed  cause.  Firsts  as 
to  the  fifth  issue.  It  is  proved  that  the  plaintiff  wail 
induced  to  execute  the  composition  deed  bj  a  statement 
made  by  the  defendants  that  no  other  creditor  was  to 
receive  more  than  6s.  8if.  in  the  pound,  and  that  the 
defendants  knew  this  to  be  false.  It  was  not  necessary 
to  prove  aflbrnatively  that  the  inducement  to  the  plaintiff 
to  execute  the  release  was  the  felse  statement  made  in 
order  to  induce  him  ;  that  is  to  be  presumed  as  against 
those  who  made  it;  Waison  v.  Earl  Charkmoni{a): 
but  if  it  were  necessary  to  prove  it  the  fects  here  do  so. 
The  issue,  therefore,  on  the  plaintiff's  part,  that  the 
release  was  obtained  by  fi[»ud,  is  borne  out  It  is  not 
necessary  that  the  release  should  have  been  obtained  by 
the  alleged  fi:«ud  and  by  nothing  else ;  it  is  enough  that 
the  fraud  contributed.     If  credit  were  obtained  fix>m  a 

(a)   12  Q.  B.  856.  862_4. 
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bMoker bya d«pc|nt-i^ fictitious securitM^iaad he.aHegcd  Omtttft 
the  firaud  in  pWnding,  U  would  be  no  MiBirer  thatkia 


inducement  tor  giving  credit  was  not  only  the  depoBt    ^almmvp 

biit.a  laige  ditBoont    Ilien^  k  the  plaintiff  hera  pite-     Hoamw* 

eluded  from  lecoiering  because  the  (ranaactiaiia  between 

hiflft  and  th^  defendant^  after  the  oontraoting  of  the 

oiipnal  deU,  were  part  of  a  scheme  for  ddEraudiog 

the  other  creditors  ?    [JErle  J.    In  Hiffffms  v«.  Fiii:(a\ 

wiiere  •  debtor  bad  entered  into  a  oomposinon  vith:^ 

certain  creditors,  giving  them  an  illegal  preference  ovcs- 

the  rasty  and  had  tdken  from  them  a  covenant  to  ind^- 

nify  him  against  oujtetanding  biUa  of  exchange,  it  waa 

hdd  that  this  (Covenant  could  not  be  enfimed  against 

the  creditors  parties  to  the  composition  r  andi^mia  B. 

sdd :  **  If  this  had  been  an  action  by  the  creditor  to 

reoover  against  the  debtor  the  additional  beheGtsstil^- 

lated  by  the  latter  to  be  given  as  the  price  of*lds  ccin«^ 

cuirence  in  the  composition,  no  doubt  could  be  enters 

tained  that  the  action  would  not  lie,  and  lliat  the  defence 

would  be  perfectly  competent  to  the  defendant,  thongb 

he  had  been  a  party  to  the  frand.'^    In  Hmoden  v*. 

Haigh  {b\  where  the  action  was  upon  promissory  notes 

given  to  a  creditor  to  secure  payment  oi  a  debt  by 

instalments,  but  the  debtor  had  at  the  same  time  con^ 

tracted  to  give  the  creditor  a  fraudulent  preference  wer 

others  who  had  agreed    to    receive   like  instalments, 

IdMedaJe  J.  said :  *<  It  is  possible  that  the  plaintiff  may 

be  entitled  to  sue  for  the  origiDal  debt ;  but  it  is  unne* 

cessary  to  decide  that  point**    [Erie  J.     The  rule  is, 

that  an  instrument  tainted  with  fraud  is  void  if  the  party 

who  was  to  be  wronged  sets  up  the  fraud ;  but  I  do  not  . 

(a)  4  Exch.  312.  323.  (6)  W  A,^  E.  1033.  1039. 
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YahmtXVi.    find  any  decision  of  a  case  like  the  present]     If  the 
•        argument  on  the  other  side  be  rested  on  an  objection  in 

Mallalieu  tijg  nature  of  estoppel,  the  answer  is,  that  the  estoppel 
Hodgson,  should  have  been  pleaded :  but,  had  that  been  done, 
the  rejoinder  must  have  been,  in  substance :  **  True,  I 
deceived  you  by  a  false  and  fraudulent  representation; 
but  both  of  us  were  guilty  of  a  fraud  upon  a  third 
person ;  and,  although  that  transaction  was  merely  colla- 
teral to  the  other,  it  precludes  you  from  aDegiug  the 
fraud  by  which  I  induced  you  to  grant  the  release** 
The  Court  cannot  be  compelled  in  this  manner  to 
give  effect  to  a  release  confessedly  fraudulent 

As  to  the  issue  on  the  seventh  plea,  the  facts  shew 
that,  as  between  the  plaintiff  and  defendants,  there  was 
nothing  fraudulent  in  the  transaction  ending  in  the 
making  of  the  notes  to  which  that  plea  b  pleaded;  the 
defendants  were  aware  of  every  iact,  and  gave  the  notes 
to  enable  the  plaintiff  to  take  up  the  outstanding  bills. 
Chapman  v.  Black  (a),  cited  in  moving  for  the  present 
rule,  turned  upon  the  express  provision  of  the  usury 
laws,  and  cannot  govern  this  case.  If  the  defendants 
had  given  ready  money  to  take  up  the  bills,  it  would 
have  been  a  perfectly  legitimate  transaction:  and  the 
money  could  not  have  been  recovered  back ;  WtUan  v. 
Ray  {hy  [Coleridge  J.  It  does  not  follow  from  that  case 
that,  if  the  money  there  had  not  been  actually  paid,  the 
contract  could  have  been  insisted  upon.  Wightman  J. 
A  thing  done  may  be  very  different  from  a  thing  yet  to 
be  enforced.]  Delivery  of  the  notes  was  the  same  thing 
as  payment  of  money ;  Stephens  v.  Wilhinsan  (c),  Janes 
V.  Janes  (rf),  judgment  of  Lord  Ahinger.     \EtU  J.     It 

(a)  2  S.  *•  Aid.  688.  (6)  10  A,  ^  E.  82. 

(c)  1  B,^  Ad,  320.  (</;  6  Af.  ^  IF.  84.  88. 


XIV.  VICTORIA.  701 

•Uikea  me  rather  that  this  is  a  plea  of  want  of  considera-  Qmtm't  Benek. 
tioji  for  the  notesy  to  which  the  defendaDts  have  added  * 

yitpperative  statements.    Strike  out  all  that  is  said  about    Mallaueu 
,fnuid,  and  see  if  the  plea  does  not  come  to  this :  that  the      Hoi»oftON. 
•  Dpt^  were  given  in  consideration  that  the  plaintiff  pro- 
mised to  per&rm  a  contract  which  he  was  already  bound 
,  to  perform.    Is  that  a  consideration  which  will  support 
^:  promise?]     Although  the  plea  alleges  that  it  was  ihe 
.  plaintiff !f  duty  to  take  up  the  bills,  that,  if  it  be  an  alle- 
gation of  fact  (and  as  a  conclusion  of  law  it  would  be 
untejoable),  is  unsuppcnrted  bj  proof.   The  release,  which 
was  a  mere  discharge  from.  debt%  did  not  impose  such  a 
diity :  nor  is  it  to  be  assumed  that;  the  plaintiff  would 
undertake  it.    The  agreement  was  between  him  and  the 
defendants  only,  the  other  creditors  not  being  parties: 
he  and.  the  defendants  might  make  any  arrangement 
they  thought  proper;  and  there  is  no  ground  for  pre- 
suming anything  that  is  not  expressly  mentioned  between 
them.    If  it  was  even  uncertain  whether  or  not  the  de- 
fendants were  relieved  from  the  bills,  the  removal  of  that 
doubt  was  a  good  consideration ;  Lmgridge  v.  DorviUe  {a) ; 
note  {e)  to  Barber  v.  Fox  (&),  where  it  is  observed  that 
the  point,  the  giving  up  of  which  by  the  plaintiff  was  the 
consideration  in  Longridge  v.  Dorville  (a),  was  in  truth 
against  him.     [^IVightman  J.     If  the  composition  here 
bound  the  plaintiff  to  take  up  the  bills,  and  he  had  not 
done  so,  and  the  defendants,  being  liable,  were  about  to  be 
sued,  would  the  plaintiff's  relieving  them  from  the  action 
be  a  sufficient  consideration  for  the  notes?]     Haigh  v. 
Brooks  (c)  shews  that  it  would.     As  to  the  note  for  200/., 

(a)  5B.Sr  Aid.  1 17.  (b)  2  Wma,  Sound.  137  *,  t.  6lh.  ed. 

(c)  10  A.  A-   E.  309,   in   Q.    B.     Judgment  iflBrraed  in  Exch,  Ch. : 
Brooks  r.  Haih,  10  A.  fy  E.  323. 
VOL.   XVL   N.  S.  2   Z 
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VohmuXFL    it  was  not,  properly  speaking,  "renewed"  as  the  plea 

'        states:  the  proceeding  was  not  a  simple  substitation  of 

ALLALiKu    ^^^  ^^^^  ij^^  another  of  the  same  amount  which  had 

Hodgson,     become  due,  as  in  the  common  case  of  renewal :  the 

giving  of  the  new  note  was  part  of  a  transaction  in  which 

new  matters  were  brought  into  treaty,   and  a  laiger 

amount,  in  the  whole,  secured  to  the  plaintiff. 

If  the  whole  agreement  between  the  plaintiff  and  de- 
fendants was  void  on  the  ground  of  fraud,  no  du^  could 
attach  upon  the  plaintiff  in  respect  of  the  bills ;  in  thai 
point  of  view  Howden  v.  Haigh{a)  (acted  upon  in  Pendk- 
bury  V.  Walker  {b)  and  Higgim  v.  Pitt{c)  )  is  an  authori^ 
in  his  favour. 

KnowleSy  Joseph  Addison  and  Hugh  Hill,  contra,  con- 
tended, first,  that  the  replication  to  plea  5,  alleging  the 
release  to  have  been  obtained  from  the  plaintiff  by  fraad 
and  covin  of  the  defendants,  was  unsupported  by  the 
fects ;  they  discussed  each  of  the  transactions  relied  upon 
by  the  plaintiff  under  this  head  of  the  case,  and  referred 
to  Ex  parte  Hall{d\  Hohner  v.  Viner  {e\  Britten  v. 
Hughes  {g)  and  Seager  v.  BilUngton  (Jiy  (A  detailed 
report  of  the  case  on  this  point  is  not  thought  necessaiy.) 

A  more  important  question  arises  on  this  replication  : 
namely,  whether  a  creditor,  having  entered  into  a  trans- 
action with  his  debtors  which  is  a  fraud  on  their  other 
creditors,  shall  avail  himself  of  his  own  fraud  for  the 
purpose  of  defeating  a  deed  to  which  he  is  party.  It 
may,  however,  be  asked,  in  the  first  place,  whether,  if 

(o)  U  A.^  E.  1033.  (fc)  4  K.  ^  CoO.  (  Exch.  Eq,)  4*24. 

(c)  4  Exch,  312.  (d)  1  Deae,  Ca.  Bank.  171. 

(e)  1  Etp.  N.  P.  C.  132.  (g)  5  Bing.  460. 

{h)  5  Car.  4-  P,  45(i. 
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the  expectation  of  a  fraudulent  preference  was  held  out   Queen't  Bench, 

to  the  plaintiff,  it  induced  him  to  execute  the  deed.   '__ 

His  real  inducement  was  the  acquiring  securities  to  Mallalieu 
himself.  [Wightman  J.  He  gained  nothing  by  taking  Hodgson. 
the  notes.  Coleridge  J.  Would  he  have  consented  to 
any  sacrifice,  if  he  had  not  thought  that  others  were 
about  to  make  sacrifices  also  ?]  He  did  not  contemplate 
making  any.  In  WaUon  v.  Earl  Charlemont  (a)  the 
question  arose  upon  Non  assumpsit.  [Erie  J.  The 
case  has  nothing  to  do  with  this.]  In  Wontner  v. 
.Shairp(b)  it  was  left  to  the  jury,  and  rightly,  as  the 
Court  of  Common  Pleas  held,  whether  or  not  the 
fi«udulent  misrepresentation  complained  of  had  been  a 
material  inducement  to  the  plaintiff  to  pay  deposit 
money  for  railway  shares.  But,  at  all  events,  the 
plaintiff  here  knowingly  became  party  to  a  fraud  by 
executing  the  composition  deed;  and  it  was  only  by 
executing  that  deed  that  he  became  subject  to  the  fraud 
which  he  complained  of  as  practised  by  the  defendants. 
Having  on  that  occasion  executed  a  release  to  them,  he 
cannot,  for  the  purpose  of  setting  it  aside,  insist  upon  the 
punctual  execution  of  the  firaud  to  which  he  was  party. 
The  plea  of  fitiud  and  covin,  according  to  the  legal 
acceptation  of  it,  is  not  supported.  The  plaintiff  exe- 
cuted the  composition  deed  with  a  full  knowledge  of  its 
contents,  and  cannot,  under  this  plea,  offer  evidence 
that  he  was  led  to  do  so  by  previous  misrepresentation. 
This  agrees  with  the  opinion  expressed  by  Lord  Abinger 
in  Masofi  v.  Ditchboume  (c),  and  apparently  entertained 
by  MauleJ.  in  Spencer  v.  Handley  {d).  The  fraud,  to  be 
available  against  a  deed  on  this  plea,  must  be  such  as  in- 

(a)  12  Q.  B.  856.  {h)  4  C<m.  B.  404.  440.  442. 

(c)  1  Moo,  ^  Rob.  460.  (</)  4  Man.  A-  G.  414.  419. 

2  z  2 
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yuimm9  xvr.   validates  the  deed  itself;  as  in  the  cases,  put  by  Lord 

1851 
L_  Abinger  in  Mason  v.  Diichboume  (a),  of  a  deed  being  mis- 

Mallalieu    yg^j^  Q^  ^  fjjgg  jg^  substituted  for  that  which  the  party 
Hodgson,     meant  to  execute ;  or  the  case  of  misrepresentation  in  Stone 
V.  Comptan{b),  where  the  Court  of  Common  Pleas  went  a 
greater  length,  in  favour  of  a  surety,  than  would  perhaps 
be  allowable  in  other  cases.     [Erk  J.     That  was  a  case 
of  simple  contract.]  It  is  true  that,  if  a  contract  between 
two  parties,  both  intending  a  fraud,  be  executory,  it 
cannot  be  enforced;  but,  if  it  has  been  executed,  the 
party  who  has  taken  advantage  of  it  (as  the  plaintiff  did 
here)  cannot  allege  the  fraud  to  set  the  contract  aside. 
That  distinction  is  adverted  to  by  Parke  B.  in  Higfftu 
v.  PiU  (c),  and  is  established  by  Doe  dem.  Robert*  v. 
Roberts  (</),  where  parties  had  executed  a  conveyance  of 
an  estate  for  the  purpose  of  giving  one  of  them  a  oJour* 
able  qualification  to  kill  game,  and  of  defeating  an  infor- 
mation then  laid :  and  this  Court  held  that  the  person 
who  had  made  the  conveyance  could  not  allege  against 
it  the  fraud  in  which  he  had   taken   part     Cases  in 
equity,  in  which  applications  have   been  made  to  set 
aside  agreements  under  seal  on  account  of  fraud,  can 
have   little   weight  here,  because  the  Court  there   has 
the  power  of  compelling  both  parties  to  do  equity.     It 
is    suggested   that    the   answer   to    this    replication   is 
grounded  on  estoppel,  and  should  have  been  pleaded 
accordingly :   no  formal  estoppel,  however,   is  alleged, 
but  only  something  which  may  be  termed  an  estoppel 
in  pais  (as  in  Pichard  v.  Sears  (e)  ) ;  and  that  need  not 
be  pleaded. 

(a)  1  Moo  ^  Bob.  460.  (b)  5  New  Ca.  142. 

(c)  4  Exe/u  324.  {d)  2  B.  ^  AM,  367. 

(«)  6  ^.  f-  E.  469. 
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Then,  as  to  the  7th  plea.     There  was  no  legal  con-  Qwetn's  B^neh. 

1851 
sideration  for  the  promises  declared  upon.     One  of  the  

notes,  for  200i,  was  given  in  place  of  a  note  previously  Mallaueu 
drawn  to  secure  20«.  in  the  pound  on  part  of  the  plain*  Hodgson. 
tiff's  debt  That  former  note,  and  not  the  debt  for 
goods,  was  the  true  consideration  for  the  200/.  note 
now  sued  upon.  The  case,  as  to  this  note,  is  not 
distinguishable  from  Chapman  v.  Black  (a):  and  the 
corrupt  contract  in  respect  of  it  taints  the  whole  transac- 
tion. \Wightman  J.  The  bill  there  was  void  in  any 
person's  hands.  Here  the  first  200/.  note  might  have 
been  sued  upon  by  an  innocent  holder.]  Abbott  C.  J. 
puts  the  case  of  Chapman  v.  Black  (a)  on  the  ground 
that  **  a  substituted  security  generally  stands  in  the 
same  situation  as  the  original."  At  any  rate  the  note 
here  was  tainted  by  fraud  as  between  MaUalieu  and  the 
Hodffsans.  Wilson  v.  Ray  (b\  where  a  voluntary  pay- 
ment had  been  actually  made  in  money,  differs  widely 
from  this  case.  And  in  Smith  v.  Cuff  (c),  where  a 
creditor  had  stipulated  for  an  undue  preference  over 
other  compounding  creditors,  and  had  taken  a  pro- 
missory note  to  secure  payment,  which  note  the  debtor 
had  been  compelled  to  pay  to  an  indorsee,  it  was  held 
that  the  transaction  between  the  original  parties  was  an 
obtaining  of  money  "  extorsively,  and  by  oppression,  and 
in  fraud  of  the"  creditor's  "  own  act"  as  it  regarded  the 
other  creditors;  and  therefore  that  the  debtor  might 
recover  the  amount  as  money  had  and  received  by  the 
creditor  to  his  use.  Whether  there  was  fraud  or  not,  in 
the  present  case,  the  plaintiff's  claim  fails  for  want  of 
consideration.     In  Ex  parte  Hall  (d)  a  note  given  by  a 

(a)  2  B.^Ald.  588.  (fc)  10  A  §•  E.  82. 

(c)  6  Af .  ^  S,  160.     Cowling  here  referred  to  the  observations  upon  this 
eaio  in  Higyitu  v.  PrV/,  judgment  of  the  Court,  4  Exch,  3*25. 
(•/)   1  Dtac.  Ca.  Bank.  171. 
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yoium9  XVL    debtor  to  one  creditor,  to  secure  an  amount  beyond  that 

toe  I 

'__  Stipulated  for  by  a  composition  deed,  was  held  by  the 

Mallalieu  q^^^  ^f  Review  to  be  nudum  pactum.  The  taking 
Hodgson,  up  of  the  outstanding  bills  by  the  plaintiflf  could  be  no 
consideration  to  the  defendants  for  giving  the  notes  now 
declared  upon :  by  entering  into  the  composition  deed 
he  was  bound  to  take  them  up  at  all  events;  Hawky  ▼• 
Beverley  (a).  The  principle,  that  a  promise  of  reward 
for  performing  an  already  incumbent  duty  is  void  for 
want  of  consideration,  is  established  by  Stilk  v.  3fy- 
riek  (b)  and  many  later  cases. 

It  has  been  suggested  that,  if  the  agreement  for  com- 
position between   the   plaintiff  and  defendants   is   void 
for  fraud,   the    alleged  duty   of  the  plaintiff,   and  all 
the  matters  subsequent,  are  virtually  struck  out  of  the 
plea.     But,  though  such  an  agreement  be  a  fraud  upon 
the  general  body  of  creditors,  it  is  not  therefore  abso- 
lutely void.    Littledale  J.,  in  Howden  v.  Haigh  (c),  appears 
to  have  had  a  doubt  on  this  point  (</).     In  Pendlehury  v. 
Walker  {e)  Alderson  B.  said:  "  My  difficulty  at  present 
is  to  see  how  a  collateral  security  can  avoid  the  agree- 
ment of  the  other  creditors  who  have  had  the  whole  of 
the  assets.     In  Howden  v.  Haigh  (c),  there  was  a  sub- 
traction of  part  of  the  assets."     And  the  same  learned 
Judge   said,  in  Davidson  v.  McGregor  {g)i    "In  that 
case"  {Howden  v.  Haigh  {c))  "  Littledale  J.  expresses  a 
doubt  whether  the  fraud  can  invalidate  the  whole  of  the 
transaction,  and  I  must  own  I  am  alarmed  at  the  extent 
to  which  that  decision  goes."     The  true  result  of  the 
cases  appears  to  be  that,  in  a  contract  vitiated  by  fraud, 
things  which  remain  executory  may  be  avoided  at  the 

(a)  6  A/.  ^  G,  2-21.  (fc)  2  Camp,  317. 

(f)  W  A.  ^  E.  1033.  (rf)  11  ^.  ^  E.  10J7. 

(r)  4  K  A-  Co!L  (Exch.  Eq  ;  435.  (g)  ^  M.  &-  W.  755.  763. 
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option  of  the  party  whom  such  fraud  affects ;  not  so   Queen^t  Bench. 

things  executed.    This  appears  to  have  been  the  opinion 1 . 

of  the  Court  of  Exchequer  in  H^ffins  v.  Pitt  (a):  and     Mallalieu 

in  Pilbrow  v.  Pilbrow^s  Atmospheric  Jtaiboay  Company  {b)      Hodgson. 

(there  cited)  Mauk  J.  said :  ^^It  is  not  true,  that  a  deed 

that  is  obtained  by  fraud,  is  therefore  void    The  rule  is, 

that  the  party  defrauded  may,  at  his  election,  treat  it  as 

void."    In  Murray  v.  Mann  (c)  Parke  B.  said ;  "  Fraud 

does  not  make   the   contract  actually   void,  but  only 

voidable  at  the  election  of  the  party."     While,  therefore, 

the  contract  in  the  present  case  was  not  avoided,  the 

duty  of  the  plaintiff  still  attached  (d). 

Cur.  adv.  vulL 

WiQUTMAN,  Erle  and  Coleridge  Js.  now  delivered 
their  judgments  seriatim,  there  being  a  difference  of 
opinion  on  the  Bench. 

WiGHTMAN  J.  (e).  This  was  an  application  by  the 
defendants,  by  leave  reserved  at  the  trial,  to  enter  a 
verdict  for  them  upon  the  issues  taken  upon  the  5th  and 
7th  pleas.  The  5th  plea  was  pleaded  to  the  last  count 
of  the  declaration,  which  was  Indebitatus  Assumpsit  for 
goods  sold  and  delivered,  money  lent,  money  paid, 
interest,  and  upon  an  account  stated.  The  plea  stated  a 
release  after  the  accruing  of  the  causes  of  action. 

The  plaintiff  replied,  to  the  5th  plea,  that  the  release 
was  had  and  obtained  from  the  plaintiff  by  the  fraud, 

(a)  4  Exch,  312.  (6)  5  Com,  B.  440.  453. 

(c)  2  Exch.  538.  541. 

(d)  Cowling^  at  the  close  of  the  argument,  mentioned  RaiUon  v.  Matheu>$, 
10  CI  if  Fin.  934. 

(e)  Lord  Campbell  C.  J.  was  sitting  at  Nisi  prius  when  ihe  case  was 
argued. 
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Mallalieu 
HoooaoN. 


Fohmt  xri.    covin  and  misrepresentation  of  the  defendants  and  others 
1 85 1 . 

in  collusion  with  them ;  to  which  the  defendants  rejoined 

a  denial  that  the  release  was  obtained  by  fraud,  covin 

and  misrepresentation,  as  alleged. 

It  appeared  by  the  evidence  that  the  defendants,  being 
indebted  to  several  persons,  and,  amongst  others,  to  the 
plaintiff,  whose  debt  amounted  to  989il  7«.,  proposed  a 
composition  of  6^.  Sd,  in  the  pound,  which  was  agreed 
to  by  the  majority  of  the  creditors  in  number;  but 
the  plaintiff,  who  was  not  present  when  the  6«.  Sd.  was 
agreed  to  at  a  meeting  of  creditors,  refused  to  concur 
unless  he  was  paid  13^.  ^  in  the  pound  upon  part  of 
the  debt,  and  the  other  part  was  paid  in  full  Upon 
receiving  notes  for  the  amount  agreed  upon,  and  the 
positive  assurance  of  the  defendants  that  no  other  creditor 
than  himself  was  preferred,  and  that  no  one  of  them  was 
to  have  a  farthing  beyond  the  6^.  Sd.,  he  signed  a  release 
for  his  whole  debt  The  assurance  of  the  defendants 
that  no  other  creditor  was  preferred  was  untrue,  as  there 
was  no  doubt  but  that  they  had  preferred  other  persons 
besides  the  plaintiff. 

It  was  contended  for  the  defendants  that,  although 
the  plaintiff  was  induced  to  accept  a  composition  of 
13«.  4d.  on  part  of  his  debt,  and  to  sign  the  release, 
upon  the  credit  he  gave  to  the  representation  and 
assurance  of  the  defendants  that  no  other  creditors  had 
any  [Nreference,  and  this  representation  and  assurance 
were  false,  still  that,  as  he  himself  by  taking  more  than 
6*.  8^  in  the  pound  had  been  guilty  of  a  fraud  upon 
the  other  creditors,  he  was  not  at  liberty  to  set  up  the 
fraud  of  the  defendants  practised  upon  him  as  an  answer 
to  the  release  which  he  had  given  to  them  relying  upon 
their  false  representation,  and  is  in  effect  estopped  from 
setting  up  the  fraud  of  the  defendants. 
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There  is  no  doubt  of  the  bona  fides  of  the  orieinal  Qhmh*!  B€neh. 

1851 
debt,  or  that   the   plaintiff  was  induced  by  the  false  ' 

representations  of  the  defendants  to  execute  the  release :  i^uev 

and  it  appears  to  me  that  it  is  no  answer  upon  this  ^^ooson. 
issue  to  shew  that  the  plaintiff  himself  had  also  con- 
tracted for  preference,  in  fraud,  not  of  the  defendants, 
but  of  the  other  creditors.  The  preferences  are  not 
frauds  upon  the  defendants  but  upon  the  creditors ;  and 
it  can  hardly  be  allowed  the  defendants  to  set  up  a 
counter-fraud  by  them  and  the  plaintiff,  by  which  they 
colluded  to  deceive  other  persons,  as  an  answer  to  a 
charge  of  fraud  practised  by  the  defendants  upon  the 
plaintiff,  which  would  have  the  effect  of  depriving  him 
of  part  of  his  original  just  right. 

The  defendants  are  seeking  to  take  the  benefit  of  a 
deed  obtained  from  the  plaintiff  by  their  own  falsehood 
and  misrepresentation,  and  contend  that  he  cannot  avoid 
the  deed  on  that  ground,  because  in  the  course  of  the 
same  transaction  he  and  they  were  guilty  of  another 
fraud  upon  other  persons,  creditors  of  the  plaintiff;  and 
that,  notwithstanding  the  double  fraud  to  which  they 
were  parties,  the  defendants  may  still  take  all  the  benefit 
as  against  this  plaintiff  which  they  would  have  derived 
under  it  had  their  conduct  been  perfectly  bona  fide, 
because  the  plaintiff  has  himself  been  a  party  to  one  of 
these  frauds,  committed  upon  other  persons. 

I  regret  that  I  differ  on  this  occasion  from  my  brothers 
Coleridge  and  Erie,  which  causes  me  to  distrust  my  own 
opinion :  otherwise  1  cannot  but  think  that,  if  the  de- 
fendants had  rejoined  specially,  admitting  that  the  release 
was  obtained  by  them  from  the  plaintiff  by  falsehood 
and  misrepresentation,  but  alleging  as  an  answer  that  he 
and  they  in  the  same  transaction  had  committed  another 
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FoiMme  XV L  fraud  upon  other  persons,  creditors  of  the  defendants, 
such  a  rejoinder  could  not  have  been  supported :  but, 
upon  the  issue  as  it  stands,  which  merely  raises  the 
Hodgson,  question  whether  the  defendants  obtained  the  release 
from  the  plaintiff  by  fraud  and  misrepresentation,  and 
which  %DaM  fully  proved,  there  can  be  little  doubt,  as  it 
appears  to  me,  but  that  the  plaintiff  is  entitled  to  the 
verdict* 

The  7th  plea  was  pleaded  to  the  2d,  3d  and  4th 
counts  of  the  declaration,  upon  three  several  promissory 
notes  dated  respectively  the  1st  October  1847.  In  sub- 
stance it  stated  that  the  defendants  were  indebted  to  the 
plaintiff  in  989iL  7«.,  and  had  accepted  four  bills  of  ex- 
change for  the  amount  drawn  by  the  plaintiff  and  payaUe 
to  his  order;  that  the  defendants  compounded  with  their 
creditors,  and  that  the  plaintiff  agreed  to  the  composition, 
receiving  a  preference  beyond  the  other  creditors,  and 
executed  a  release  of  his  debt :  that  it  was  his  duty  to 
take  up  the  four  bills  of  exchange,  but  that  he  neglected 
to  do  so,  and  the  holders  of  the  bills  threatened  to  sue 
the  defendants,  who^  in  order  to  induce  the  plaintiff  to 
take  them  up,  gave  him  the  promissory  notes  in  the  2d, 
3d  and  4th  counts  mentioned,  and  that  there  was  no 
other  consideration  for  the  giving  of  the  notes.  The 
plaintiff  replied  De  injuria  absque  tali  causft ;  and  the 
question  is  whether  the  plea  was  proved. 

There  can  be  no  doubt  but  that  the  plaintiff  ought  to 
have  provided  for  the  four  bills  of  exchange  accepted  by 
the  defendants  for  the  original  debt  due  to  him,  and 
that,  as  between  him  and  the  defendants,  it  was  his  duty 
to  take  them  up ;  and  the  only  consideration  for  the  pro- 
missory notes  mentioned  in  the  2d,  3d  and  4th  counts 
was  the  doing  that  which,  after  agreeing  to  the  composi- 
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tion  and  executing  the  deed,  he  was  bound  to  do.    It  Qmen'i  Bmeh. 

was  said  that  there  was  no  strict  legal  duty  cast  upon  .. '__ 

him  to  take  up  the  four  bills  if  there  was  a  fraudulent    Mallaubo 

preference  which  made  the  composition  void :  but  there      Hodgson. 

is  nothing  in  the  plea  which  shews  the  composidon  void 

as  against  the  plaintiff;  the  only  fraud  shewn  in  the  7th 

plea  being  his  own,  in  insisting  upon  a  preference ;  and, 

if  it  is  not  void  as  against  him,  it  appears  to  me  to  be 

dear  that  there  was  no  sufficient  consideration  for  the 

ip?ing  the  notes,  as  he  certainly  ought  to  have  protected 

the  defendants  from  the  consequences  of  liability  upon 

these  bills. 

Upon  the  whole,  therefore,  I  think  that  the  rule  should 
be  absolute  for  entering  a  verdict  for  the  defendants 
upon  the  issue  upon  the  7th  plea,  but  discharged  as  to 
entering  the  verdict  for  them  upon  the  issue  upon  the 
5th  plea 

Erlb  J.  With  respect  to  the  5th  plea,  I  take  the 
facts  to  be  as  stated  by  my  brother  Wightman  who  tried 
the  cause,  and  have  come  to  the  conclusion  that  the 
verdict  ought  to  be  entered  for  the  defendants. 

The  plaintiff,  by  entering  into  the  composition  deed 
with  the  other  creditors,  contracted  a  duty  towards  them 
to  release  the  defendants  from  his  debt  Each  creditor 
consents  to  lose  part  of  his  debt  in  consideration  that 
the  others  do  the  same ;  and  each  creditor  may  be  con- 
sidered to  stipulate  with  the  others  for  a  release  from 
them  to  the  defendants  in  consideration  of  the  release  by 
him.  Where  any  creditor,  in  fraud  of  the  agreement  to 
accept  the  composition,  stipulates  for  a  preference  to 
himself,  his  stipulation  is  altogether  void  :  not  only  can 
he  take  no  advantage  from  it,  but  ho  is  also  to  lose  the 
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Fchmt  XFi.  benefit  of  the  composition.  The  requiremeut  of  good 
feith  among  the  creditors,  and  the  preventing  of  gain  by 
Mallalieu  agreement  for  preference,  has  been  uniformly  maintained, 
Hodgson,  by  a  series  of  cases  from  Leicester  v.  Rose  (a)  to  Howden 
V.  Haiffh{b)  and  Bradshaw  v.  Bradshaw{c).  Here  the 
plaintiff,  having  received  the  composition  and  the  valne 
of  the  preference,  which  was  a  fraud  upon  the  other 
creditors,  is  seeking  to  gain  a  further  exclusive  advantage 
to  himself,  also  in  fraud  of  them,  by  suing  for  the  bdance 
of  his  original  debt  afler  allowing  for  the  composition 
and  the  value  of  the  preference,  and  claims  to  avoid  his 
release  on  the  ground  that  he  was  induced  by  the  de- 
fendants to  believe  that  he  alone  was  fraudulently  pre- 
ferred, whereas  some  other  creditors  had  also  obtained 
some  unjust  advantage.  These  are  the  facts  on  which 
he  relies  to  support  his  replication  that  the  release  was 
obtained  by  fraud  of  the  defendants. 

But  a  deed  is  not  to  be  avoided  on  the  ground  of  a 
fraudulent  misrepresentation,  unless  the  matter  misre- 
presented was  a  material  inducement  to  the  execution 
of  the  deed.  In  other  words,  unless  the  matter  was 
such  as  in  case  of  a  simple  contract  would  be  substan- 
tially the  consideration  for  the  contract 

Here  the  misrepresentation  relied  on  is  not  of  this 
nature.  The  exclusion  of  others  from  a  preference  is  no 
direct  advantage  to  the  plaintiff;  and,  the  whole  stipula- 
tion for  a  preference  being  a  fraud  on  the  part  of  the 
plaintiff  towards  other  creditors,  no  part  of  it  can  be 
legally  relied  on  by  him  as  forming  a  material  induce- 
ment for  his  deed.  It  could  not  form  any  part  of  a 
legal  consideration.     Also,  as,  in  a  composition  deed,  the 

(«)  4  East,  372.  (6)  11.^.^  E,  1033. 

\c)  9  iV.  i  W.  V)9. 
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principal  parties  to  the  stipulation  for  a  release  are  the  Queen't  Btneh. 
creditors  who  mutually  contract  each  with  the  rest  of 
the  body,  any  misrepresentation  of  the  debtor  to  any  one  Mallaubw 
of  the  creditors  cannot  be  relied  on  by  that  one  as  the  Hodqson. 
material  inducement  for  his  stipulation  with  the  others. 
The  debtor  only  receives  the  advantage  which  the  cre- 
ditors contract  with  each  other  to  grant  to  him ;  the  rest 
of  the  creditors  have  made  the  grant  which  the  plaintiff 
contracted  for;  they  have  been  no  parties  to  any  fraud ; 
and  the  plaintiff  does  not  prove  the  issue  that  the  deed, 
which  operates  between  him  and  them  as  well  as  be- 
tween him  and  the  debtor,  was  obtained  by  fraud,  by 
shewing  that  he  was  deceived  by  the  debtor  and  would 
not  have  executed  the  deed  if  he  had  not  been  so  de- 
ceived. I  take  it  to  be  clear  that  he  could  not  avoid  the 
release  in  case  the  defendants  had  not  paid  him  the 
additional  sum  agreed  for  by  way  of  preference ;  and 
there  is  stronger  reason  for  holding  the  release  could  not 
be  invalidated  by  reason  of  disappointment  in  the  belief 
that  no  other  creditor  had  been  equally  successful  in 
defrauding  the  rest. 

With  respect  to  the  pleadings  on  the  7  th  plea,  I  agree 
with  ray  brothers  IVightman  and  Coleridge  that  the  ver- 
dict should  be  for  the  defendants. 

Coleridge  J.  The  first  question  in  this  case  arises 
upon  the  rejoinder  to  the  replication  to  the  5th  plea. 
To  that  plea,  which  is  of  a  release  by  the  plaintiff,  he 
replied  that  the  release  was  obtained  from  him  by  the 
fraud,  covin  and  m'lsrepresentation  of  the  defendants  and 
others  in  collusion  with  them ;  and  the  rejoinder  tra- 
verses this.  On  the  part  of  the  plaintiff,  it  is  contended 
that  the  simple  issue   is,  whether  the  defendants  and 
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VtimmeXVU    Others  did  in  fiust  procure  the  execution  of  the  release^ 

*_  .  entirely  or  in  part,  by  means  of  any  fraud  or  misrepre- 

Mallalibu  gentation  as  alleged ;  and,  if  he  is  right  in  so  construing 
HoDGioN.  ijjg  iggue^  the  facts  certainly  warrant  him  in  applying  to 
have  the  verdict  entered  for  him;  for  it  is  clear  that  the 
defendants  induced  the  plaintiff  to  execute  the  release 
partly  by  assuring  him  that  no  other  creditor  bat  himself 
had  had  any  preference  given  him.  Whatever  concur- 
ring motives  there  may  have  been,  he  would  not  but  for 
this  assurance  have  executed  the  release.  The  assurance 
related  to  a  &ct  which  was  entirely  within  their  know- 
ledge ;  and  it  was  untrue.  But,  on  the  part  of  the  de- 
fendants, it  is  contended  that  this  is  too  narrow  a  view 
of  the  issue ;  or  rather  that,  as  the  plaintiff  was  himself, 
in  the  transaction  of  the  composition  and  release,  guilty 
of  fraud  in  respect  of  the  other  compounding  creditors, 
by  stipulating  for  a  preference  to  himself,  he  is  not  at 
liberty  to  insist  on  the  fraud  at  the  same  time  practised 
on  himself;  nor  indeed  to  say  that  it  is  any  fraud  which 
induced  him  to  enter  into  the  composition.  And,  after  a 
good  deal  of  hesitation,  I  have  arrived  at  this  conclusion* 
The  plaintiff  in  this  case  has  entered  into  an  arrange- 
ment for  the  compounding  of  his  claim  on  the  defend- 
ants, which  is  firaudulent  as  regards  the  other  creditors; 
he  has  received  the  composition  notes  and  has  executed 
a  release;  but  he  now  resorts  to  his  original  demand, 
and  is  thereupon  met  by  a  plea  of  the  release.  Primft 
facie  the  release  is  an  answer  to  the  action ;  because  to 
allow  the  plaintiff  now  to  recover  for  his  whole  original 
demand  would  be  a  fraud  on  the  other  creditors,  who 
have  come  into  the  composition  on  the  faith  of  the 
plaintiff's  being  a  party  to  it.  But  the  plaintiff  replies 
that  the  release  was  obtained  from  him  by  the  misrepre- 
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aentation  of  the  defendants  and  others  in  collusion  with  Qiimii'«  Bnch. 
them :  and,  this  being  denied  by  the  rejoinder,  the  only 
question  seems  to  me  to  be,  whether  or  not  he  is  estopped  Mallauw 
fjx)m  proving  his  allegation,  which  is  true  in  fact,  be-  Hodgson. 
cause  he  and  the  defendants  have  in  the  same  trans- 
action concurred  in  a  fraud  on  the  other  creditors.  As 
fiur  as  regards  the  particular  misrepresentation,  the  plain- 
tiff was  innocent:  if  he  had  stipulated  for  no  preference 
to  himself  it  would  have  been  perfectly  innocent  in  him, 
laudable  indeed,  to  stipulate  that  no  other  creditor  should 
have  a  preference ;  and  a  breach  by  the  defendants  of 
such  a  stipulation  would  clearly  have  avoided  the  release, 
and  remitted  the  plaintiff  to  his  original  rights.  But  he 
has  stipulated  and  obtained  a  preference  for  himself, 
which,  for  the  reason  I  have  stated,  will  not  vitiate  the 
release  as  against  himself;  and  it  appears  to  me  that  the 
having  given  a  preference  to  others  also  was  no  fraud 
upon  the  plaintiff.  A  mere  misrepresentation  by  the 
defendants  of  a  fact  not  material  to  the  plaintiff  would 
not  sustain  the  issue;  and  the  only  way  in  which  the 
misrepresentation  could  be  material  to  the  plaintiff  would 
be  inasmuch  as  the  defendants  might  be  rendered  the 
less  able  to  carry  into  execution  the  fraudulent  pre- 
ference to  himself  by  having  bound  themselves  to  act 
similarly  by  others.  But  he  had  no  right  to  have  that 
preference  carried  into  execution,  and  therefore  is  not 
in  law  prejudiced  by  a  failure  in  regard  to  it  The 
whole  consideration  for  his  release  is  the  fraudulent  pre- 
ference promised  to  himself,  and  the  withholding  any 
such  preference  from  other  creditors :  he  cannot  allege 
the  former  as  a  fraud  on  himself  to  vitiate  the  release, 
for  he  is  particeps  fraudis :  and  the  latter  is  so  entirely 
mixed  up  with  it,  deriving  all  its  materiality  from  it, 


716 

Volume  XV i. 
1851. 

Mallalieit 

Hodgson. 


Q.  B.   HILARY  VACATION. 

that  the  same  disability  seems  to  me  to  exist  as  to  it 
If  I  am  right  in  this,  the  defendants  might  avail  them- 
selves of  the  answer  by  a  simple  traverse,  and  there 
needed  no  special  rejoinder.  I  come  to  the  same  coq- 
clusion  on  this  part  of  the  rule  as  my  brother  Erk: 
this  part  of  it  therefore  will  be  made  absolute. 

Upon  the  other  point,  the  issue  raised  on  the  7th 
plea,  we  are  all  agreed;  and  I  do  not  feel  it  necessary  to 
add  any  thing  to  the  reasons  assigned  by  my  brother 
Wigktman, 

Rule  absolute  {a), 

(a)  Reported  in  part  by  C.  Blackburn^  Eiq. 


^wicnimr.        The  QuBBN  agaiust  The  London,  Brighton  and 
South  Coast  Railway  Company. 


The  Queen  against  The  South  Eastern  Railway 
Company. 

The  Queen  against  The  Midland  Railway 
Company. 

Reported  15  Q.  B.  313. 
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Queen* t  Bench. 

1851. 


The  following  c«ise,  decided  in  Hilary  term,  1851, 
has  been  unavoidably  postponed. 

The  Bank  of  Australasia  against  Nias. 


ASSUMPSIT.    The  first  count  stated  that,  before  and  By  an  Act  of 
the  colonial 
at  the  several  times  thereafter  mentioned,  several  legislatorc  of 

persons  had  formed  themselves  into  a  Company  cstab-    waies,  it  w9a 

lished  at  Sydney,  in  parts  beyond  the  seas,  to  wit  in  Her  J'sanking  ^ 

Majesty's  colony  of  New  South  Wales,  under  the  name,  ^"^u^ 

style  and  firm  of  The  Bank  of  Australia,  for  the  pur-  ^^^  *"«<* 
•^  ""^  ^  m  the  name 

pose  of  carrying  on,  at  Sydney  aforesaid,  the  trade  and  of  »t«  chair- 
man, and  that 

business  of  bankers,  &c. ;  and  that  the  Company  were,  execution  on 

any  judgement 

at  the  said  several  times,  &c.,  so  carrying  on  at  Sydney  against  the 

the  said  trade  and  business.  might  be  is- 

That,  after  the  formation  and  establishment  of  the  the  property  of 

Bank  of  Australia,  and  whilst  the  same  was  carrying  on  ^J^^^^q 

the  business  of  bankers,  and  before  the  brineinc  of  such  ^»"ff»  *"  **!^® 

^     °  manner  as  if 

action  as  after  mentioned,  to  wit  on  the  28th  August  such  judgment 

had  been  ob- 
tained against 
such  member  personally.     In  assumpsit  against  a  member  of  the  Company  on  a  judgment 
obtained  in  the  colony  against  the  chairman :  Held, 

That  the  colonial  legislature  had  authority  to  pass  the  act,  and  that  there  was  nothing 
repugnant  to  the  law  of  England,  or  to  natural  justice,  in  enacting  that  actions  on  con- 
tracts made  by  the  Company  in  the  colony,  instead  of  being  brought  against  the  share- 
holders individually,  should  be  brought  against  the  chairman  whom  they  liad  appointed  to 
represent  them. 

That  a  judgment  recovered  in  such  an  action,  after  service  of  process  on  the  chairman, 
had  the  same  effect  beyond  the  territory  of  the  colony  which  it  would  have  had  if  the 
defendant  had  been  personally  served  with  process,  and,  he  being  a  party  to  the  record, 
the  recovery  had  been  personally  against  him. 

That,  altnough  in  an  action  on  a  foreign  or  colonial  judgment  the  judgment  is  examinable 
to  a  certain  extent,  as,  for  the  purpose  of  shewing  waut  of  jurisdiction,  or  that  defendant  was 
not  summoned,  or  that  the  judgment  was  fraudulently  obtained,  yet  such  judgment  is  not 
examinable  upon  the  merits,  as,  for  the  purpose  of  shewing  that  the  contract  sued  upon  was 
not  made,  or  was  procured  by  fraud,  or  that  the  judgment  was  erroneous. 

But  that  a  foreign  or  colonial  judgment  obtained  against  a  co- contractor  cannot  be  insisted 
on  by  way  of  merger  in  an  action  on  the  judgment. 


VOL.   XVL   N.   a 
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Volume  XVL  1833,  a  certain  Act  of  the  Governor  and  Legislative 
Council  of  New  South  Wales  aforesaid  was  made  and 

AusTRALA^i  P®^^^  relating  to  and  concerning  the  Company,  to  vrit 
an  Act  intituled  ^^  an  Act  to  enable  the  proprietors  of  a 
certain  Banking  establishment  or  Company,  carried  on 
in  the  town  of  Sydney  in  the  colony  of  New  Sindh 
Wales^  under  the  name,  style  and  firm  of  The  Bank  of 
Australia^  to  sue  and  be  sued  in  the  name  of  the  chair- 
man of  the  said  Bank  or  Company  for  the  time  being, 
and  for  other  purposes  therein  mentioned ;"  which  Act 
was  and  is  in  the  words  and  of  the  tenor  following,  that 
is  to  say : 

'*  Whereas  certain  persona  formed  tfaemselyes  into  a  Company  or  Societj 
established  at  Sydney,  under  the  name,  style  or  firm  of  the  Bank  of  ^w- 
traliot  as  well  for  the  purposes  of  discount  and  issmng  of  notes  and  hiUs, 
and  lending  moneys  on  securities  and  cash  accounts,  for  the  Tvoehing 
moneys  on  deposit  accounts,  for  the  safe  custody  of  money  and  securities 
for  moneys  for  the  general  public  accommodation  and  benefit,  as  also  for 
transacting  and  negotiating  all  such  other  matters  and  things  as  are  uaaHy 
done  and  performed  relating  to  or  connected  with  the  ordinary  bnsiiMSS  of 
banking ;  and  whereas  the  said  Bank  is  now  being  carried  on  in  Sydney, 
and  is  under  the  care,  management  and  superintendence  of  eleven  directors, 
one  of  whom  is  chairman  of  the  said  Bank ;  and  whereas  difficulties  may 
arise  in  recoYering  debts  due  to  the  said  Bank  or  Company,  and  in  main- 
taining actions  or  proceedings  for  damages  done  to  their  property,  and  also 
in  prosecuting  persons  who  may  steal  or  embezzle  the  bills,  notes,  bonds, 
mortgages,  moneys,  goods,  chattels  or  effects  of  the  said  Bank ;  and 
whereas  it  would  be  convenient  and  just  that  persons  having  demands 
against  the  said  Bank  should  be  entitled  to  sue  some  member  thereof  in 
place  and  stead  of  the  whole ;  but,  as  these  purposes  cannot  be  effected 
without  the  aid  and  authority  of  the  legislature ;  Be  it  therefore  enacted 
by  bis  Excellency  the  Governor  of  New  South  Wales,  with  the  advice  of 
the  Legislative  council,  that,  from  and  after  the  passing  of  this  act,  all 
actions  and  suits,  and  all  proceedings  at  law  or  in  equity,  to  be  commenced 
and  instituted  and  prosecuted  or  carried  on  by  or  on  behalf  of  the  said 
Bank,  or  wherein  the  said  Bank  is  or  shall  be  in  any  way  concerned, 
against  any  person  or  persons,  body  or  bodies  politic  or  corporate,  or 
whether  a  member  or  members  of  the  said  Bank  or  otherwise  shall  and 
may  be  lawfully  commenced  instituted  and  prosecuted  or  carried  on  in  the 
name  of  the  person  who  shall  be  chairman  of  the  said  Bank  at  the  time  any 
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neb  action,  suit  or  proceeding  shall  be  «pmmenoed  or  instituted,  as  tbc    QMeen*M  Bench. 

nominal  plaintiff,  complainant  or  petitioner,  for  and  on  behalf  of  the  said  1 86 1 . 

Bank;  and  that  all  actions,  suits  or  proceeding's  aforesaid  to  be  com-         T    r~T 

meaoedy  instituted  or  prosecuted  against  the  said  Bank,  shall  be  com-   Australasia 

nmcod,  instituted  and  prosecuted  against  the  chairman  for  the  time  being  ▼. 

of  the  said  Bank,  as  the  nominal  defendant  for  and  on  behalf  of  the  said  '^'^®' 

Bank:"  Prosecutions  by  the  Bank  for  fraud,  embetslement,  robbery,  or 

stealing  of  th^  bills,  &c.,  goods,  &c.,  or  for  any  other  offence  against  the 

■aid  Bank,  to  be  instituted  and  carried  on  in  the  name  of  the  chairman 

for  the  time  being;  and  in  indictments  &c.  the  property  to  be  laid  in 

such  chairman;  offences  committed  with  intent  to  injure  or  defraud  the 

Bank,  to  be  laid   as  committed  with  intent  to  injure  or  deftrand  such 

chairman :  And  that  '*  in  all  other  allegations  or  indictments,  informations 

or  other  proceedings,  it  shall  and  may  be  lawful  and  sufficient,  from  and 

after  the  passing  of  thu  act,  to  state  the  name  of  such  chairman ;  and 

the  death,  resignation,  or  removal  or  other  act  of  such  chairman  shall  not 

abate  any  such  action,  suit  or  prosecution,  but  the  same  may  be  continued" 

&c,  prosecuted  and  carried  on  in  the  name  of  any  chairman  of  the  said 

Bank  for  the  time  being. 

2.  **  And  be  it  further  enacted,  that  a  memorial  of  the  name  of  the  chair- 
man of  the  said  Bank,  in  the  form  or  to  the  effect  for  that  purpose  set  forth 
in  the  schedule  hereunto  annexed,  signed  by  the  said  chairman  and  by  a 
majority  of  the  directors  of  the  said  Bank,  shall  be  recorded  upon  oath  in 
the  Supreme  Court  of  N«w  South  WaieM,  within  thirty  days  after  the  passing 
of  this  act ;  and,  when  and  as  often  as  any  director  of  the  said  Bank  shatl 
be  newly  elected  chairman,  a  memorial  of  the  name  of  such  newly  elected 
chairman,  in  the  same  form  or  to  the  same  eflRsct  as  the  above  mentioned 
memorial,  signed  by  such  newly  elected  chairman  and  a  majority  of  the 
persons  who  shall  be  directors  of  the  sud  Bank  at  the  time  of  the  election 
of  such  new  chairman,  shall  in  like  manner  be  recorded  upon  oath  in  the 
same  Supreme  Court  within  thirty  days  neat  after  such  chairman  shall  be 
elected."  3.  Proviso,  that,  until  such  memorial  be  so  recorded,  no  action, 
suit,  or  other  proceeding  shall  be  brought  by  the  Bank  in  the  name  of  their 
chairman  under  the  authority  of  this  act. 

4.  Proviso,  that  the  chairman  being  the  plaintiff,  complainant,  petitioner 
or  defendant  in  any  such  action,  suit,  petition  or  other  proceeding  as  afore- 
said, on  behalf  of  the  said  Bank,  shall  not  prevent  him  from  being  a 
witness. 

5.  Provito,  that  executioHr  upon  any  decree  or  judgment  in  any  eueh 
action,  euit,  petition  or  other  proceeding,  obtained  against  the  chairman 
for  the  time  being  of  the  iaid  Bank,  whether  he  be  plaintiff  or  defendant 
therein,  may  be  itsued  against,  and  levied  upon,  the  goods  and  chattels, 
lands  and  tenements  of  any  member  or  members  whomsoever  of  the  said 
Bank  for  the  time  being,  in  like  manner,  and  not  otherwise  than,  as  if  such 
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Volume  XVI,     decree  or  judgment  had  been  obtained  against  tuck  member  or  waembert 

Iboi.  persouaUg.     Provided  always,  that  every  such  chairman  in  whose  name 

~    j~;        any  such  action,  suit,  petition  or  other  proceeding  shall  be  commenced, 

Australasia    prosecuted,  carried  on  or  defended,  and  every  such  member  or  membeci, 

V.  against  whose  goods  and  chattels,  lands  and  tenements,  execution  upon  any 

^  judgment  or  decree  shall  be  issued  or  levied  as  aforesaid,  shall  alwaya  be 

reimbursed  and  paid,  out  of  the  funds  of  the  said  Bank,  all  such  damages, 

dues,  expenses,  costs  and  charges  as  by  the  event  of  any  such  proceeding 

such  chairman  or  member  or  members  shall  or  may  be  put  unto,  or  become 

chargeable  with ;  and  all  such  remedies  shall  be  allowed  as  between  the 

several  members  of  tho  said  Bank  for  the  time  being,  as  if  this  act  had  not 

been  passed. 

6.  "  And  be  it  further  enacted,  that  the  provisions  in  this  act  oontained 
shall  extend,  and  be  construed,  deemed  and  taken  to  extend  to  the  said 
Bank  at  all  times  during  the  continuance  of  the  same,  whether  the  said 
Bank  be  now  or  hereafter  composed  of  some,  or  all  or  any  of  the  persons 
who  were  the  original,  or  are  the  present  members,  thereof,  or  of  all  or 
some  of  those  persons  together  with  some  other  person  or  persons,  or  shall 
be  composed  altogether  of  persons  who  were  not  originally  nor  are  the 
members  of  the  same. 

7.  "  Provided  always,  and  be  it  further  enacted,  that  nothing  herein  con- 
tained shall  extend,  or  be  deemed,  taken,  or  construed  to  extend,  to  incor- 
porate the  members  or  proprietors  of  the  said  Bank,  or  to  relieve  or 
discharge  them  or  any  of  them  from  any  responsibility,  duties,  contracts  or 
obligations  whatsoever,  which  by  law  they  now  are  or  at  any  time  hereafter 
shall  be  subject  or  liable  to,  either  between  the  said  Bank  and  others,  or 
between  the  individual  members  of  the  said  Bank  or  any  of  them  and  others 
or  among  themselves,  or  in  any  other  manner  whatsoever,  except  so  far  as 
the  same  is  affected  by  the  provisions  of  this  act,  and  the  true  intent  and 
meaning  of  the  same. 

8.  **  And  bo  it  further  enacted,  that  all  bonds,  mortgages,  warrants  of 
attorney,  and  other  securities,  not  being  assignable  in  the  law,  which  have 
been,  or  which  shall  or  may  at  any  time  hereafter  be,  taken  in  the  name  of 
any  person  as  chairman  of  the  said  Bank  for  and  on  account  of  the  said 
Bank  shall  and  may  be  put  in  suit,  and  be  sued  and  prosecuted  upon,  at  law 
or  in  equity,  in  the  name  of  the  chairman  in  whose  name  the  same  may  have 
been  taken,  or  in  the  name  of  any  person  who  shall  or  may  succeed  to  tha^ 
office  and  be  the  chairman  of  the  said  Bank  at  the  time  such  proceeding  or 
proceedings  shall  be  instituted,  notwithstanding  the  name  of  any  such 
succeeding  chairman  be  not  inserted  in  such  bond,  mortgsge,**  &c.,  *'as  an 
obligee,  mortgagee,**  &c. ;  "and  the  death,  resignation,  removal,  or  other 
act  of  any  such  chairman  of  the  said  Bonk  for  the  time  being,  in  whose  name 
any  such  bond,  mortgage,"  &c.,  **  shall  be.so  put  in  suit,  shall  not  abate  any 
action,  suit,  or  other  proceeding  had  thereon  ;  but  the  same  may  be  con- 
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tinned  where  it  left  off,  and  be  prosecuted  and  carried  on  in  the  name  of    n^g^*.  Bench. 
any  person  who  may  succeed  to  that  office,  be  or  become  the  chairman  of  1851. 

the  said  Bank  for  the  time  being ;  and  the  legal  estate  in  all  lands  and    r — 7^ 

tenements  belonging  or  mortgaged  to  the  said  Bank,  and  all  legal  rights  Xustbalasia 
and  capacities  in  respect  of  the  said  Bank,  shall  become  vested  in  such  new  v. 

chairman  as  aforesaid,  to  all  intents  and  purposes,  immediately  upon  the  ^ias. 

recording  the  memorial  of  the  name  of  such  new  chairman  in  the  said 
Supreme  Court,  and  so  on,  toties  quoties,  whensoever  any  new  appointment 
or  election  of  a  chairman  for  the  time  being  of  the  said  Bank  shall  take 
place,  and  such  new  memorial  thereof  shall  be  enrolled  as  aforesaid. 

9.  "  That,  in  any  action  by  a  chairman  of  the  Bank  by  virtue  of  this  act, 
the  plaintiff  shall  not  be  nonsuit,  nor  a  verdict  be  given  against  him  for 
want  of  proof  of  the  record  of  such  memorial ;  but,  in  case  the  defendant 
shall  make  it  appear  that  no  such  memorial  has  been  recorded,  then  a 
nonsuit  shall  be  entered." 

10.  Proviso,  that  nothing  in  this  act  shall  affect  any  right  &c  of  his 
Majesty,  his  heirs  or  successors,  or  of  any  body  politic  or  corporate,  or  of 
any  other  person  excepting  such  as  are  mentioned  therein,  or  of  those 
claiming  by  or  under  them. 

II.*'  And  be  it  further  enacted,  that  this  act  shall  not  commence  or  take 
effect  until  the  same  shall  have  received  the  Royal  approbation,  and  the  no- 
tification of  such  approbation  shall  have  been  made  by  the  Governor  in  the 
New  South  Wait»  Government  GazeUe,"  12.  "  And  be  it  further  enacted, 
that,  when  and  as  soon  as  this  act  shall  have  received  the  Royal  approba- 
tion, and  the  notification  of  such  approbation  shall  have  been  made  as  afore- 
said by  his  Excellency  the  Governor  in  the  New  South  ffalee  Government 
Gazette,  this  act  shall  bo  deemed  and  taken  to  be  a  public  act,  and  shall  be 
judicially  taken  notice  of  as  such  by  the  Judges  of  the  Supreme  Court  of 
New  South  Wales,  and  by  all  other  Judges,  justices,  and  others  within  the 
colony  of  New  South  Wales  and  its  dependencies,  without  being  especially 
pleaded."    (  Here  followed  the  schedule  to  the  act). 

That  afterwards,  and  before  the  bringing  of  such 
action  as  hereafter  mentioned  &c.,  to  wit  on  28th  August 
1833,  the  said  act  received  the  Royal  approbation,  and 
the  notification  of  such  approbation  was,  to  wit  then, 
made  by  the  then  Governor  of  New  South  Wales  in 
the  New  South  Wales  Government  Gazette;  and  there- 
upon the  said  Act  then  became,  and  was,  and  from 
thence  continually  hath  been,  and  still  is,  the  law  of 
and  in  the  said  colony  applicable  to  the  said  Company, 
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i^oiume  XVL    and  part  and  parcel  of  the  law  of  the  said  colorty.     That 
1^  heretofore,  and  after  the  said  act  had  become,  and  whilst 

ApOTi^LAsiA    ^^®  ^"^®  ^^  *"^  ^^»  ^^^  parcel  of  such  law,  of  the 
said  colony  as  aforesaid,  and  before  and  at  the  reapectite 
times  of  the  bringing  of  such  action  and  of  the  recoveiy 
of  such  judgment  as  hereinafter  respectively  mentioned, 
one   Thomas    Chapman  BreiUat  was  chairman  of  the 
Company;  and  defendant,  before  and  at  the  respective 
times  last  aforesaid,  and  also  before  and  at  the  times  of 
the  making  of  such  promises  by  the  Company  as  here- 
after in  this  count  mentioned,  was,  and  from  thence 
respectively  hitherto  hath  been,  and  still  is,  a  member  of 
the  Company.     That,  whilst  Breillat  was  chairman  of 
the  Company,  and  whilst  defendant  was  a  member  of 
the  Company,  to  wit  on  7th  December  1844,  the  plaintiffii 
caused   Breillat^  as  such  chairman,  to  be  summoned^ 
according  to  the  course  and  practice  of  the  Supreme 
Court  of  New  South  fValeSt  to  appear  as  the  nominal 
defendant  for  and  on  behalf  of  the  Company  in  the  said 
Court,  pursuant  to  the  provisions  of  the  said  act,  to 
answer  the  plaintifis  in  an  action  on  promises.     That 
afterwards,  to  wit  on  the  day  and  year  last  afcnresaid, 
Breillat  having  duly  appeared  in  the  said  Court,  accord- 
ing to  the  course  and  practice  of  the  Court,  to  such  last 
mentioned  summons,  the  plaintiffs  did  thereupon  then 
declare  in  the  said  action  against  Breillat^  as  the  chair- 
man of  the  Company,  and  as  the  nominal  defendant  &c 
That  such  proceedings  were  thereupon  further  had  in 
the  said  Supreme  Court  of  Neiv    South   Wales  in  the 
said  action,    that  afterwards,  and  whilst   Breillat  con- 
tinued to  be  chairman,  and  whilst  defendant  continued 
to  be  a  member  of  the  Company,  to  wit  on  8th  Sep- 
tember 1845,  plaintiffs  by  the  consideration  and  judg- 
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tnent  of  the  Court  recovered  against  Breillat^  as  the   QuittCt  Bench, 

1851 
chairman  of  the   Company,  as  well  a  certain  sum  of 1_ 

175,703i  18*.  Id.,  for  the  damages  which  plaintifis  adS^l^a 
had  sustained  by  and  on  account  of  the  non-performance  ^' 
of  certain  promises  before  that  time  made  by  the  Com- 
pany to  plaintiffs,  as  also  the  sum  of  2404L  2s.  for  their 
costs  and  charges  frc,  whereof  Breillat^  as  such  chairman 
and  as  such  nominal  defendant,  was  convicted.  That  the 
said  promises  were  made,  and  the  plaintifis*  causes  of 
action  in  respect  thereof  arose,  within  the  jurisdiction  of 
the  said  Supreme  Court  of  New  South  Wales;  and  that 
the  said  Court,  during  all  the  time  whilst  the  said  action 
was  depending  therein,  and  continually  until  and  at  the 
time  of  the  giving  of  the  said  judgment,  was,  and  was 
duly  holden,  within  the  jurisdiction  thereof,  in  parts 
beyond  the  seas,  to  wit  at  Sydney  aforesaid,  and  that  the 
said  judgment  was  given  by  the  Coiurt  at  a  place  within 
the  jurisdiction  of  the  Court,  to  wit  at  Sydney  aforesaid, 
to  wit  by  the  Chief  Justice  and  other  the  Justices  of  the 
Court,  to  wit  by  &c  That  the  said  judgment  still 
remains  in  full  force  and  efiect,  not  in  any  wise  satisfied, 
reversed  or  annulled,  and  that  no  execution  hath  as  yet 
been  obtained  of  or  upon  the  said  judgment;  and  the 
damages,  costs  and  charges  aforesaid,  in  form  aforesaid 
adjudged  to  the  plaintifis,  are  of  great  value,  to  wit 
of  the  value  of  178,108i  0*.  7A:  By  means  of  which 
several  premises  defendant,  as  and  being  such  member 
of  the  Company,  then  became,  as  such  member  of  the 
said  Company,  liable  &c.  to  pay  plaintifis  the  sidd  sum 
of  money  when  he  should  be  thereunto  afterwards 
requested ;  and,  being  so  liable,  and  the  said  sum  then 
being  wholly  due  and  unpaid,  defendant  then,  to  wit  on 
&c.,  in  consideration  of  the  premises,  promised  plaintifis 
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Foimme  XVL    lo  paj'  the  said  sum  on  request.     Yet  defendant  halb 

^^^  '        disregarded  his  promise  &c. 

Bank  of  Second    count      That   defendant  on   30th    October 

Australasia 

V-  1843,  to  wit  at  Sydney  &c.,  made  his  promissory  note, 

dated  &c.,  whereby  defendant  promised  to  pay  pliuntifls 

on  demand  154,000iL,  with  interest  at  the  rate  of  8/.  per 

cent,  per  annum.     Breach  &c. 

Third    and    fourth   counts.     For    money  lent    and 

advanced  by  plaintiffs  to  defendant;  and  for  money  due 

on  an  account  stated  between  plaintifis  and  defendant 

Plea  3 ;  to  the  first  count :  That  the  supposed  pro- 
mises, for  the  non  performance  of  which  plaintiflb  are 
alleged  to  have  recovered  judgment  against  Breillat  as 
chairman  of  the  Company  of  the  Bank  of  Australia,  were 
not  made  by  the  Company.     Conclusion  to  the  country. 

Plea  6;  to  first  count:  That  defendant  was  not  at 
any  time  arrested  upon,  or  served  with,  any  process 
issuing  out  of  the  said  Supreme  Court  of  New  South 
Wales  at  the  suit  of  the  plaintiffs  for  the  cause  of  action 
upon  which  the  said  judgment  was  obtained ;  nor  had 
defendant  at  any  time  notice  of  any  such  process ;  nor 
did  defendant  at  any  time  appear  in  the  said  Court  to 
answer  plaintifis  in  the  said  action  in  which  the  judg- 
ment was  so  obtained ;  nor  had  defendant  any  knowledge 
or  notice  of  the  proceedings  in  the  first  count  mentioned 
against  Breillat,  on  which  the  said  judgment  was  so  ob- 
tained ;  nor  had  defendant  notice,  nor  did  he  know,  that 
plaintifis  had  caused  Breillat  to  be  summoned,  according 
to  the  course  and  practice  of  the  said  Supreme  Court, 
to  appear  as  the  nominal  defendant  for  and  on  behalf  of 
the  Company  in  the  said  action  in  which  the  said 
judgment  was  so  obtained  as  aforesaid ;  or  that  Breillat 
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had  duly  appeared  in  the  said  Court,  according  to  the    Queen^a  Bench. 

course  and  practice  of  the  Court,  to  such  last  mentioned  

summons.     Whereby  the  judgment  so  made  and  pro-  aosthalasia 
nounced  was  and   is  contrary  to  natural  justice,  and        j^^J'^^ 
wholly   inoperative    and  void    against    the   defendant. 
Verification. 

Plea  8;  to  first  count:  That  the  colony  o{ New  South 
ffales,  in  the  first  count  mentioned,  is  the  same  colony  of 
New  South  Wales  mentioned  and  referred  to  in  a  certain 
act  of  Parliament,  made  and  passed  in  &c.  (9  G.  4.  c.  83), 
**  To  provide  for  the  administration  of  justice  in  New 
South  Waks  and  Van  Diemen^s  Land^  and  for  the  more 
effectual  government  thereof,  and  for  other  purposes 
relating  thereto."  That  the  said  Act  in  the  first  count 
mentioned  is  repugnant  to  the  laws  of  England;  and 
that,  at  the  time  of  making  and  passing  the  same,  the 
said  Governor  and  Council  had  no  right,  power,  privi- 
lege or  authority  to  make,  enact  or  pass  the  said  last 
mentioned  Act.     Verification. 

Plea  10;  to  the  first  count:  That,  by  the  course  and 
practice  of  the  Supreme  Court  of  New  South  Wales, 
and  by  the  law  of  the  colony,  no  member  of  the  Com- 
pany except  the  chairman  thereof  would  be  or  become 
liable,  or  could  be  called  upon,  to  pay  or  satisfy  any 
debt  or  damages  for  and  in  respect  of  which  judgment 
should  or  might  be  recovered  in  the  said  Court  in  any 
action  or  suit  brought  against  the  chairman  of  the  Com- 
pany, as  the  nominal  defendant  on  behalf  of  the  said 
Company,  under  and  by  virtue  of  the  said  act  of  the  said 
Governor  and  Legislative  Council,  until  a  writ  of  scire 
facias  were  first  issued  upon  such  judgment,  requiring 
such  member  to  shew  if  he  should  have,  or  know,  any- 
thing to  say  for  himself  why  the  plaintiff  in  such  action 


1861. 
Banko 

AirSTBALASIA 

Nils. 


726  Q.  B.  [HUARY  TEEM.1 

VoiMM  XV L  should  not  have  execution  against  him  for  the  amouDt 
of  the  debt  or  damages  so  recovered,  and  jadgmoit  were 
mialiiA  ^b^'^^P^'^  given  by  the  consideration  of  the  Court  fiw 
the  plaintiff  in  such  action,  that  he  should  have  execiH 
tion  against  such  member  for  the  said  debt  or  damages 
That  no  such  writ  of  scire  fiusias  hath  ever  been  issued 
against  defendant  upon  the  said  judgment  in  the  first 
count  mentioned,  requiring  defendant  to  shew  why 
plainti£&  should  not  have  execution  against  him  of  the 
damages  and  costs  thereby  recovered;  nor  hath  any 
judgment  ever  been  pronounced  or  given  by  the  said 
Supreme  Court  against  defendant  that  plaintiflb  sboold 
have  execution  of  the  said  damages  and  costs  against 
the  defendant.     Verification. 

Plea  12;  to  first  count:  That  the  promisea  alleged^ 
and  in  respect  whereof  the  said  judgment  was  obtained, 
were  obtained  and  procured  by  the  fraud  and  cx)vin  of 
the  plaintifis  and  others  in  collusion  with  them.  Verifi* 
cation. 

Plea  15 ;  to  first  count :  That  the  judgment,  and  the 
record  and  entry  of  the  said  judgment,  were  and  are 
erroneous  according  to  the  law  of  the  said  colony ;  and 
the  judgment  was  erroneously  and  wrongfully  and  in 
violation  of  the  said  law  given  for  the  plaintifis ;  and 
that  the  judgment  ought  according  to  the  said  law  to 
have  been  given  for  Breillat  as  such  nominal  defendant 
&c.     Verification. 

Plea  17 ;  to  second  count:  That  plaintifis  at  the  time 
of  the  making  of  the  said  note,  and  thence  hitherto, 
have  been,  and  still  are,  a  foreign  corporation,  existing 
and  being  and  carrying  on  trade  and  business  in  the 
said  colony,  to  wit  at  Sydney ^  and  within  the  jurisdiction 
of  the  Supreme  Court  of  the  said  colony ;  and  that  the 
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said  note  was  made  in  the  coloDy^  and  within  the  limits  Queen^M  Bench. 

and  territory  subject  to  the  laws  and  statutes  enacted 

and  passed  by  the  Governor  and  Legislative  Council  of  .   ^*"^  ^^ 
'^  •'  ^  Australasia 

the  colony,  to  wit  at  Sydney,  and  that  the  same  was 
made  by,  and  the  said  causes  of  action  thereupon  accrued 
against,  a  certain  copartnership  likewise  existing  and 
bein^  and  carrying  on  trade  and  business,  in  and  at 
Sydney^  called  the  Bank  of  Australia,  of  which  copart- 
nership^ at  the  time  of  the  accruing  of  the  said  last 
mentioned  causes  of  action,  the  defendant  was  a  member; 
and  that  the  said  causes  of  action  accrued  agdnst  the 
defendant  as  such  member  and  not  otherwise:  That 
before  the  time  of  the  making  of  the  note,  and  the 
accruing  of  the  said  causes  of  action,  a  certain  Act  of 
the  said  Governor  and  Legislative  council  was  made  and 
passed,  relating  to  and  concerning  the  sidd  copartnership, 
to  wit  the  said  Act  set  forth  in  the  first  count;  and  that 
the  said  Act  still  is  and  remains  in  full  force,  and  not 
abrogated  or  repealed,  and,  at  the  time  of  the  accruing 
of  the  said  cause  of  action,  and  of  the  commencement  of 
this  suit,  was,  and  continued  to  be,  and  still  is,  the  law 
of  the  said  colony  of  New  South  Wales.     That,  before 
the  time  of  the  commencement  of  this  suit,  a  certain 
person,  to  wit  one  T.  C.  Breillat^  had  been  duly  elected 
chairman  of  the  said  Company,  and  that  a  memorial  of 
the  name  of  the  said  chairman,  in  the  form  &c.  set  forth 
in  the  Schedule,  signed  by  the  said  chairman  and  a  majo- 
rity of  the  directors,  was  duly  recorded  &c.  in  the  said 
Supreme  Court  &c.  within  thirty  days  &c.,  pursuant  to 
the  last  mentioned  act.     That  Breillat  accordingly  then, 
and  at  the  time  of  the  commencement  of  this  suit,  was, 
and  continued  to  be,   and   still  is,   such   chairman  as 
aforesaid,  and  living  and  domiciled  and  resident  in  the 
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Voiume  XV r.    Said  colony  otNew  SotUh  Wales  and  within  the  jurisdic- 
tion of  the  said  Supreme  Court,  to  wit  at  Sydney  afore- 


Auw-HALAsiA   ^^^»  *"^  liable  to  be  sued  as  such  chairman  as  aforesaid 
NiAs.         "P^'^  *"^  ^^  respect  of  the  said  last  mentioned  causes  of 
action.     Verification. 

Plea  18;  to  the  second,  third  and  fourth  counts:  Hiat 
the  promises  and  causes  of  action  in  those  counts  men- 
tioned were  made  by  and  arose  against  defendant  as  a 
member  of  the  said  Company  in  the  first  count  men- 
tioned, and  jointly  with  the  other  members  thereof,  and 
not  otherwise;  and  that  the  same  were,  and  are,  the 
same  identical  causes  of  action  for  and  in  respect 
whereof  the  plaintiffs  obtained  and  recovered  the  judg- 
ment in  the  first  count  mentioned,  as  therein  alleged; 
and  that  the  same  promises  were  made  and  the  same 
causes  of  action  arose  within  the  said  colony  of  New 
South  fVales  and  within  the  jurisdiction  of  the  Supreme 
Court  of  New  South  Wales,  and  not  otherwise ;  and  that, 
by  the  law  of  the  same  colony,  the  same  causes  of  action 
and  all  remedies  for  the  same  became  and  were  by  the 
recovery  of  the  said  judgment  in  the  first  count  men- 
tioned, before  and  at  the  time  of  the  commencement  of 
this  suit,  and  still  are,  merged  in  the  same  judgment  and 
extinguished  thereby :  That  the  Company  was  formed^ 
existing  and  carrying  on  business  as  in  the  first  count 
alleged,  and  that  the  said  act  of  the  Governor  &c.  was 
made  and  passed  as  in  that  count  also  mentioned,  and 
received  the  Royal  approbation ;  and  that  such  notifica- 
tion thereof  was  made  and  the  same  became  and  was 
and  is  the  law  of  the  said  colony  as  in  the  said  count 
also  respectively  mentioned;  that  Breillat  was  such 
chairman  and  defendant  was  such  member  of  the  Com- 
pany ;  that  plaintiffs  caused  Breillat,  as  such  chairman. 
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to  be  summoned,  and  did  declare  and  recover  against  Queen's  Bench. 

1851. 
bim  as  such  chairman  as  in  the  first  count  also  respec- 


HahW  ftf 
tively  mentioned,  and  that  the  said  Court  was  holden,  austhalasia 

and  the  said  judgment  still  remains  in  full  force  and        j^J^^^^ 
effect,  and  the  said  damages,  costs  and  charges  were,  and 
are,  of  such  value,  as  in  the  first  count  are  also  respec- 
tively in  that  behalf  alleged.     Verification. 

General  demurrers  to  the  3d,  6th,  8th,  12lh,  I7th  and 
18th  pleas.     Joinder. 

Demurrer  to  the  15th  plea,  on  the  grounds:  That, 
assuming  it  to  be  competent  to  defendant  to  allege  error 
in  the  judgment  in  the  first  count  mentioned,  the  de- 
fendant ought  to  have  stated  in  what  such  error  consists, 
and  to  have  set  out  the  law  of  the  said  colony  so  far  as 
applicable  to  the  judgment,  and  to  have  shewn  in  what 
respects  the  judgment  was  and  is  erroneous  according 
to  the  law  of  the  colony;  and  that  the  plea  wants 
certainty  in  the  matters  and  respects  above  mentioned, 
and  is  in  other  respects  uncertain,  &c.     Joinder. 

Replication  to  the  10th  plea:  That  defendant  was 
not  at  the  time  when  the  said  judgment  was  so  recovered 
as  in  the  first  count  mentioned,  nor  hath  he  been  at  any 
time  since,  within  the  said  colony  of  New  South  fVales, 
or  any  of  its  dependencies :  nor  had  defendant,  at  the 
time  when  the  said  judgment  was  so  recovered  against 
the  chairman  of  the  Company,  or  at  any  time  since, 
any  land,  goods  or  chattels  within  the  colony  or  any  of 
its  dependencies;  and  that  on  occasion  of  the  premises 
in  the  plea  aforesaid  there  could  not  be  any  good,  sufii- 
cient  or  valid  service,  or  execution,  of  any  such  writ  of 
scire  facias  against  defendant  as  in  the  tenth  plea  men- 
tioned, according  to  the  law  of  the  colony  in  that  behalf; 
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Foimmt  XVI.    nor  could  any  such  writ  of  scire  facias  as  in  the  tenth 

'        plea  mentioned  at  any  time  hitherto  have  been  in  any- 

AuOTRALABiA    ^'^  Dtiade  available  for  having  execution  against  de&nd- 

▼-  ant  of  the  said  judgment,  or  of  the  damages  and  costs 

thereby  recovered,  or  either  of  them,  or  any  part  thereof, 

according  to  the  said  law  of  the  colony  in  that  bebaK 

Verification. 

Demurrer  to  the  replication  to  the  10th  plea,  on  the 
grounds:  That,  although  it  is  stated  in  the  replication 
that  defendant  was  not  at  the  time  of  the  recovery  of  the 
said  judgment  within  the  said  colony  of  New  SouA 
Walesy  and  that  he  hath  not  been  within  the  same  at 
any  time  since,  and  that  he  had  not  then,  or  at  any  time 
since,  any  lands,  goods  or  chattels  within  the  said  colony 
or  any  of  its  dependencies,  yet  it  is  not  stated  in  the 
replication  that  the  premises  therein  assigned  and  set 
forth  were,  or  are,  or  could  be,  or  how  they  could 
be,  any  good,  valid  or  sufficient  excuse,  by  the  law 
of  the  colony  aforesaid,  for  the  said  omission  to  sue  out 
the  said  writ  of  scire  facias ;  or  that,  in  the  case,  and 
under  the  circumstances,  stated  and  set  forth  in  the 
replication,  of  the  absence  of  the  defendant  from  the 
colony,  and  of  his  having  no  lands,  goods  or  chattels 
there,  the  said  judgment  would,  by  the  law  of  the  sud 
colony,  be  of  any  force  or  effect  as  against  defendant, 
or  that  defendant  was,  or  would  be,  in  such  case,  in  any 
way  liable  thereupon,  without  and  until  the  issuing  and 
execution  of  the  said  writ  of  scire  facias.  That  the 
replication  does  not  shew  any  matter  either  in  denial  or 
in  confession  and  avoidance  of  the  matters  in  defence  to 
the  action  in  the  tenth  plea  mentioned  and  specified. 
That  the  said  replication  is  in  other  respects  uncertain, 
&c.     Joinder. 
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The  demurrers  were  argued  in  Hilary  terra  last  (a).      QuMuUBemeh, 

18ol« 


Chcmnell  Seijt.,  for  the  plaintifis,  cited  The  Bank  of  ^.o^^Aasia 


Australasia  v.  Harding  {b)  in  support  of  the  first  count 
of  the  declaration  and  in  answer  to  the  eighth  plea.  He 
cited  also,  in  answer  to  the  third,  twelfth,  and  fifteenth 
pleas,  Stan/s  Conflict  of  Laws,  ch.  15,  ss.  603-618, 
Henderson  v.  Henderson{c\  and  Ferguson  v.  Mahon{d\ 
to  shew  that  the  colonial  judgment  was  not  examinable 
upon  the  merits;  and  ValUe  v.  Dumergue{e\  Cowan  v* 
Braidwood  (g),  and  Reynolds  v.  Fenian  (A),  in  answer  to 
the  sixth  plea*     The  Court  then  called  upon 

BovUl,  contrd.  The  first  count  is  bad.  The  colonial 
judgment  has  no  binding  effect  except  upoti  persons  or 
property  in  the  colony ;  and,  if  the  Colonial  Act  gives 
any  more  extended  effect  to  the  judgment,  so  as  to 
make  the  defendant,  who  was  not  resident  in  the  colony, 
and  has  had  no  notice  of  process  in  the  acUon,  liable  in 
any  other  manner  than  that  his  property  in  the  colony 
may  be  seized  in  execution  of  the  judgment,  the  Act 
itself  is  unauthorized  by  stat  9  G.  4.  c.  83.,  the  Act  for 
the  administration  of  justice  in  the  colony,  and  is  con- 
trary to  the  general  law  of  England  and  to  the  principles 
of  natural  justice;  Ston/s  Conflict  of  Laws,  ch.  14. 
ss.  539 — 550,  Buchanan  v.  Rucker  (i).  Except  for  the 
purpose,  specially  provided  for  by  the  Act,  of  subjecting 


(a)  /aimary  2lst.   Before  Lord  CampbeBCJ,,  Paituom,  CoUridge  wad 
Wighiman  Jl. 
(6)  19  Law  J.  (N.  S.)  C.  P.  345.  (c)  6  Q.  B,  288. 

(J)  \]  A.Sf  E.  179.  («)  4  Excli.  290. 

(jf)  1  Man,  ^  Gr.  882.  (A)  3  Com.  B.  187. 

(i)  1  Campb.  63 ;   S,  C.  in  banc,  9  East,  192. 


V. 

NiAS. 


185U 
Bank  of 

BTRALAf 

Nils. 
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Voinme  XV L  the  defendonl's  property  in  the  colony  to  execation  on 
the  judgment,  the  service  of  process  on  the  chunnan  of 
AuOTRALAsiA  ^^®  Company  is  no  more  than  service  on  an  ordinary 
copartner  there.  Another  principle  adverse  to  this 
action  is,  that,  upon  a  statute  which  prescribes  a  par- 
ticular remedy,  no  other  remedy  can  be  taken  than 
that  prescribed  by  the  statute ;  Stevens  v.  Evans  {a)f 
The  Dundalk  Railway  Company  v.  Tapster  (4).  The 
colonial  Act  merely  regulates  procedure  in  the  colonial 
courts,  and,  as  such,  can  have  no  extra-territorial  force; 
Fergusson  v.  Fyffe  (c),  Story  8  Conflict  of  Laws^  eh.  14. 
ss.  556-557. 

Secondly.  Several  of  the  pleas  shew  that  the  judg- 
ment is  erroneous  and  without  consideration  to  support 
it;  and  the  result  of  the  authorities  is,  that  a  foreign  or 
colonial  judgment  is  examinable  upon  its  merits  in  the 
Courts  of  this  country ;  Novelli  v.  Rossi  (d).  Walker  v. 
Witter  and  notes  (e),  Messin  v.  Lord  Massareene  (y), 
3  Burgees  Commentaries,  1050,  1051,  Houlditch  v.  MoT' 
quess  of  Donegal  (A),  Phillips  v.  Hunter  (i),  Don  v. 
Lippmann  (A),  Smith  v.  Nicolls  (/).  [Lord  Campbell 
C.  J.  referred  to  the  Duchess  of  Kingston's  Case  (m) 
and  Mr.  Smith's  notes  to  that  and  other  cases,  2  Smith's 
Leading  Cases,  448;  and  Martin  v.  Nicolls  (n).]  A 
foreign  judgment  is  never  conclusive  unless  it  be  in 
rem. 

Lastly.    If  the  Court  should  decide  that  the  judgment 

(a)  2  Burr.  1152.  1157.  (b)  1  Q.  B,  667. 

(c)  8  a  §•  Fin.  121.  {d)  2  B,  ^  Ad,  757. 

(«)  1  Doug.  I.     See  Robertson  v.  Struih,  5  Q.  B.94\. 

(g)  4  T.  R.  493.  (A)  2  CI.  §•  Fin.  470. 

(t)  2  H,  Bl.  403.  (*)  5  a  §•  Fin.  1. 

(/)  6  New  Ca.  208.  (m)  20  How.  St.  Tr.  355. 

(n)  3  Sim,  458. 
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k  oonclonTe,  it  may  then  be  contended,  in  the  altema-  Qumt'i  Bnuh. 

live,  that  the  eighteenth  plea,  which  sets  up  the  judgment  ' 

against  a  C(q>artner  as  a  meiger  of  all  claim  against  the  xun^LASiA 
defendant  on  the  original  considefation,  is  an  answ^  to        ^^' 
the  acticm ;  Kiriff  v.  JSoare  (a). 

ChanneH  Seijt  With  reference  to  the  doctrine  of 
merger^  a  foreign  judgment  is  on  the  footing  of  prima  fecie 
evidence  merely ;  Bank  of  Australasia  v.  Harding  (i). 
King  y.  Hoare  (a)  was  an  action  on  an  Engtish  judgment. 
On  the  merits,  however,  a  foreign  judgment  is  not  ex* 
aminable ;  lUcardo  v.  Garcias  (c)« 

Cur.  adv.  vuU. 


Lord  Campbell  C.  J.,  on  a  subsequent  day  in  the 
same  term  {January  29th),  delivered  the  judgment  of  the 
Court. 

The  first  question  which  we  are  called  upon  to  decide 
in  this  case  is  upon  the  validity  of  the  first  count  of  the 
declaration ;  and  this  mainly  depends  upon  whether  the 
defendant  is  bound  by  the  Act  of  the  Legislature  of  New 
South  Wales  which  the  plaintifis  have  set  forth.  If  he 
be  not,  the  judgment  obtained  against  the  Bank  of 
Australia  imposes  no  liability  upon  him.  The  Act  was 
passed  for  the  benefit  of  the  Bank  of  Australia^  estab- 
lished within  the  colony ;  and  he  was  a  shareholder  in 
the  Bank  when  the  Act  passed  and  when  the  promises 
were  made  by  the  Bank,  on  which  the  action  against  the 
chairman  was  commenced.  The  colonial  legislature,  we 
think,  clearly  had  authority  to  pass  an  act  regulating  the 
procedure  by  which  the  contracts  of  the  Bank  should  be 

(a)  13  M,  ^  W,  494.  (&)  19  Law  J.  (N.  S.)  C,  P,  345. 

(c)  12  a.  ^  Fin.  368. 

VOL.    XVI.    N.   8.  3   B 
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VtiiwKMXVL    enforced  in  the  Courts  of  the   colony.     Nor  b  there 
1851  . 

anything  at  all  repugnant  to  the  law  of  England^  or  to 


AuBTRALABiA   ^^  principlcs  of  uatural  justice^  in  enacting  that  actions 
NiAt.        ^"  ^^^  contracts,  instead  of  being  brought  individually 
against  all  the  shareholders  in  the  Company,  should  be 
brought  against  the  chairman  whom  they  have  appointed 
to  represent  them.     A  judgment  recovered  in  such  an 
action,  we  think,  has  the  same  effect  beyond  the  territory 
of  the  colony  which  it  would  have  had  if  the  defendant 
had  been  personally  served  with  process,  and,  being  a 
party  to  the  record,  the  recovery  had  been  personally 
against  him.     The  act  imposes  no  new  liability  upon 
him,  but  only  regulates  the  mode  in  which  that  liability 
shall    be  judicially  constituted.     Any  specific  remedy 
upon  the  judgment  which  might  have  existed  in  the 
colony  cannot  be  obtained  out  of  the  colony ;  and,  unless 
the  judgment  may  be  made  the  foundation  of  an  action, 
it  could  not  in  any  manner  be  rendered  available  in  this 
country.     In  recompense  for  the  advantages  conferred 
upon  the  Company  by  the  act,  it  anxiously  provides  that 
the  rights  of  the  creditors  of  the  Company  shall  not  be 
prejudiced   by  it.     These  observations  dispose  of  the 
pleas  that  the  defendant  was  not  served  with  process  in 
the  original  action,  and  that  the   act  of  the   colonial 
legislature  is  void. 

But  a  most  important  and  difficult  question  remains 
upon  the  third  and  twelfth  pleas  to  the  first  count  of 
the  declaration: — that  the  promises  upon  which  the 
original  action  was  brought  were  not  made  by  the 
Company ;  and  that  these  promises  were  obtained  by 
the  fraud  and  covin  of  the  plaintiffs.  There  certainly 
are  many  dicta  to  be  found  in  the  books  to  support  these 
pleas ;  for  it  has  often  been  said,  and  by  Judges  and 
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judicial  writers  of  great  eminence,  that  the  judgment  of  Qmm't  Beueh. 
a  colonial  court  of  the  British  empire  comes  within  the        ^^^^' 
category  of  a  foreign  judgment,  and  that  a  foreign  judg-  ^  ^""J^^a^^ 
ment  is  only  prim&  facie   evidence  of  a  debt,  being  ▼• 

examinable  in  the  Courts  of  this  countiy.  It  does  not 
lippear,  however,  that  the  question  has  ever  been 
solemuly  decided,  whether,  in  an  action  on  a  foreign 
judgment,  the  merits  of  the  case  upon  which  the  foreign 
Court  has  regularly  adjudicated  between  the  parties  may 
again  be  put  in  issue  and  retried.  Doubtless  it  is  open 
to  the  defendant  to  shew  that  the  foreign  Court  had 
not  jurisdiction  of  the  subject  matter  of  the  suit,  or  that 
he  never  was  summoned  to  answer,  and  had  no  opportu- 
nity of  making  his  defence,  or  that  the  judgment  was 
fi:audulently  obtained.  Perhaps  it  was  in  contemplation 
of  these  modes  in  which  a  foreign  judgment  may  be 
impeached  that  it  has  sometimes  been  said  to  be  only 
prima  &cie  evidence.  All  the  authorities  upon  the 
subject  are  collected  and  very  ably  commented  upon  by 
Professor  Story  in  his  Conflict  ofLaws,  and  by  Mr.  Smith 
in  his  notes  on  Leadinff  Cases  (a).  Having  attentively 
examined  them,  we  have  come  to  the  conclusion  that 
these  pleas  are  bad  ^ 

We  do  not  think  there  would  be  any  advantage  in 
going  over  the  authorities  seriatim,  attempting  either  to 
reconcile  them  or  to  contrast  them.  It  may  be  enough 
to  say  that  the  dicta  against  retrying  the  cause  are  quite 
as  strong  as  those  in  favour  of  this  proceeding;  and, 
being  left  without  any  express  decision,  now  that  the 
question  must  be  expressly  decided,  we  must  look  to 
principle  and  expediency.    The  pleas  demurred  to  might 

<«)  Notes  to  Ducben  of  Kingiiom'n  and  following  cases,  Vol  2,  p.  44S. 

3  B  2 
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rohuM  XVT.  have  been  pleaded,  and,  if  there  be  any  foundation  for 
^       them,  they  ought  to  have  been  pleaded,  in  the  original 

Aui^^  ®^  action.  They  must  now  be  taken  to  have  been  in  due 
^-  manner  decided  against  the  defendant     How  far  it 

would  be  permitted  to  a  defendant  to  impeach  the  com- 
petency, or  the  integrity,  of  a  foreign  Court  from  which 
there  was  no  appeal,  it  is  unnecessary  here  to  inquire : 
for  no  imputation  is  cast  upon  the  Court  by  which  this 
judgment  was  pronounced ;  and  we  are  bound  to  take 
judicial  notice  that  by  the  law  and  constitution  of  this 
empire  there  is  an  appeal  from  it  to  Her  Majesty,  who 
would  refer  the  appeal  to  the  Judicial  Committee  of  Her 
Privy  Council.  I  will  not  take  notice  of  the  fact  of 
there  having  been  an  appeal ;  but  I  may  say  that  either 
there  has  or  there  has  not  been  an  appeal ;  and  in  either 
case  it  seems  contrary  to  principle  and  expediency  for 
the  same  questions  to  be  again  submitted  to  a  jury  in 
this  country.  A  regular  mode  having  been  provided  by 
which  an  erroneous  judgment  of  a  colonial  Court  may  be 
examined  and  reversed,  that  mode  ought  to  be  pursued. 
Before  the  Judicial  Committee,  the  Judges  there  presiding 
would  fairly  examine  the  judgment,  and  only  set  it  aside 
if  it  was  unjust.  But,  although  perfectly  regular  and 
just,  it  may  be  set  aside  if  the  same  questions  9xe  again 
to  be  submitted  to  a  jury.  Although  the  onus  probandi 
IS  now  to  be  shifted  to  the  defendant,  he  is  to  be  at 
liberty  to  adduce  new  witnesses,  whom  he  may  suborn, 
to  prove  that  the  Company  never  made  the  promises 
which  were  the  foundation  of  the  judgment,  or  that 
these  promises  were  obtained  by  the  fraud  and  covin 
of  the  plaintiffs.  The  documents  by  which  the  original 
cause  of  action  was  established  in  a  distant  quarter  of 
the  globe  may  be  lost  or  not  forthcoming;  and  the  wit- 
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nesses  who  truly  swore  to  it  may  be  dead  or  absent.   Qweii^M  Btneh. 
The  defendant  may  have  failed  in  an  appeal    to   the        ^^^^' 
Judicial  Committee,  or  may  be  conscious  that  there  is    .   ^"^  ®' 
no  ground  for  it;  and,  if  he  has  this  opportunity  of  again  ^• 

contesting  his  liability,  he  may,  from  the  loss  of  evidence 
by  the  plaintiffi,  or  from  a  temptation  to  bring  forward 
false  evidence  himself,  unconscientiously  resist  the  pay- 
ment of  a  just  demand  which  had  been  solemnly 
adjudicated  upon  by  a  competent  tribunal  No  hardship 
whatsoever  is  cast  upon  him  by  requiring  him  to  follow 
the  course  to  obtain  redress  against  an  unjust  or  erro- 
neous judgment  which  the  law  has  provided  for  him. 
Is  it  to  be  said  that  the  peril  to  the  plaintifis  may  be 
obviated  by  establishing  a  rule  that  the  cause  shall  be 
retried  upon  the  very  evidence  gpven  in  the  Court  below^ 
the  jury  acting  as  a  Court  of  appeal?  But  there  is  no 
authority  for  this  limitation  of  the  enquiry ;  and  these 
pleas  must  lead  to  a  new  trial,  not  to  an  appeal,  upon 
the  merits  of  the  judgment  which  has  been  pronounced. 
Kit  were  to  be  merely  an  appeal,  how  is  the  same  evi- 
dence to  be  again  laid  before  a  jury?  And  how  are  the 
incidental  questions  of  law  which  must  arise  to  be 
disposed  of?  K  the  judgment  was  given  by  a  Court  in 
a  foreign  country,  or  in  a  Court  of  one  of  our  colonies 
governed  by  foreign  law,  how  is  the  cause  to  be  retried 
at  Nisi  prius?  In  the  absence  of  direct  authority  it  gives 
us  great  satisfaction  to  think  that  Lord  Denman  seems  to 
have  taken  the  same  view  of  the  subject  in  Ferguson  v. 
Mahon  (a),  and  still  more  distinctly  in  Henderson  v.  Hen- 
derson (&),  where  he  intimates  a  clear  opinion  that  a  plea 
to  an  action  on  the  judgment  of  a  colonial  Court  ought 

(a)  U  A.^E.  179.  (6)  6  Q.  B.  288. 
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Vohm9  XVI.  to  Steer  clear  of  an   inquiry  into  the  merits  of  the 

1851.  . 
L_  case ;    **  for   whatever    constituted   a  defence   in    that 


AuBTRALAsiA    ^ourt  ought  to  have  been  pleaded  there." 

J'-  Upon  the  demurrer  to  these  pleas,  therefore,  we  give 

judgment  for  the  plainti£^ 

As  to  the  pleas  to  the  other  counts  of  the  declaration, 
they  are  substantially  the  same  with  those  pleaded  and 
overruled  in  the  Court  of  Common  Pleas  in  the  case  of 
the  Bank  of  Austrabisia  v.  Harding  (a):  and  we  entirely 
concur  in  the  decision  of  that  Court  with  respect  to 
them. 

Judgment  for  plaindfi  (&). 

(a)  19  Law  J.  (N,  S.)  C.  P.  34.'). 
(6)  Reported  by  H.  Damaaih  E«|. 


Januarp  22d. 


Wedmudaif,        Thc  QuEEN  aqaiTist  The  Southampton  Dock 

Company. 

Reported,  14  Q.  B.  587. 
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Qu§em*$  Bench, 
1851. 


CASES 

ARGUED  AND  DETERMINED 


m 


THE  QUEEN'S  BENCH, 

EA8TEB  TEEM  AND  VACATION, 

XIV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation  were: 

Lord  Campbell  C.  J.      I      Wighthan  J. 
Patteson  J.  I      Erlb  J. 


MEMORANDA. 


In  last  Hilary  Vacation, 

Lord  Langdale  resigned  the  office  of  Master  of  the 
Rolls;  and  Sir  John  Romilfyy  Knight,  Her  Majesty's 
Attorney  General,  was  appointed  to  that  office. 

Sir  Alexander  James  Edward  Cockbumy  Her  Majesty's 
Solicitor  General,  was  appointed  to  the  office  of  Attorney 
General ;  and  WiUiam  Page  Wood,  Esquire,  one  of  Her 
Majesty's  Counsel,  was  appointed  Solicitor  General,  and 
received  the  honour  of  Knighthood. 
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1851. 


2jjy^  Drummond  against  TnxiNGrasT. 

Itisnotniffi.      /GREENWOOD  moved  for  a  rule  to  shew  caoK 

cientgToand        KJT      _        ,  ..         .       ,  .  i       u        .  u 

forrei|airing  whj  the  proceedings  m  this  action  snouia  not  be 

cMtiT^at'the  Stayed  till  the  plaintiff  should  give  security  for  oosIb. 

?o^!ri^^*  The  defendant's  affidavit,  on  ¥rhich  the  motion  was 

tti^."^  made,  stated  the  following  facts. 

fa^TOn.  "^^  plaintiff,  George  Washington  Drummtmd,  was  a 

nexions  op  nesTo,  and  was  hired  by  defendant  on  31st  Jvfy  1850,  at 

permanent  ®    '                                  '^                                    ,          ,         >.    . 

abode  in  it,  San  Francisco  in  CaKfomia,  to  serve  as  cook  on  board  the 

and  likeW  soon  ,               . 

to  leave  it,  if  vessel  called  the  Carlo  Moran,  of  Prooidence  m  Rhode 

that  he  has       Island  in  the  United  States  of  America^  of  which  Tessel 

resTdMTO*"*      '^^  deponent  then  was  and  still  is  master,  and  which 

*^Sohold,        ^^^  ^^^^  ^y^°8  ^^  '^^^  Francisco,  bound  for  the  Sandwich 

where  plain-  Islands,  and  thence  to  China,  and  thence  to  a  port  of 
tiffwasanegro  '  r 

sailor  lately  discharge  in  Europe  or  the  United  States  of  America. 
brought  to  °  ^  ^ 

England  from  In  the  ship's  articles,  signed  by  the  plaintiff  when  he  was 

America  as  i.  111  t         ■»   •      -n»  t         •i     3 

cook  of  a  mer-  shipped  on  board  the  Carlo  Moran,  the  plaintiff  descnbed 
and  paid  off'in  himself  as  a  native  of  Philadelphia  in  the  United  States  ; 
a  mle^Disi  was  ^^^  ^^  deponent  had  heard  plaintiff  state  himself,  and 
refused.  believed  him,  to  be  a  native  of  Philadelphia.     The  Carlo 

Moran,  after  having  proceeded  to  the  Sandwich  Islands 
and  China,  arrived  in  the  port  of  London  on  15th  March 
1851 ;  and  a  few  days  afterwards  the  plaintiff  was  paid 
off.  On  26th  March  the  plaintiff  went  before  a  magis- 
trate at  the  Tliomes  police  office,  and  complained  that, 
when  he  shipped  on  board  the  Carlo  Moran,  he  had 
entrusted  gold  dust  of  the  value  of  500  dollars  (about 
100/.  sterling)  to  the  defendant  to  take  care  of  for 
him,  and  that  the  defendant  had   detained    it.     The 
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defendant  on  the  following  day  attended  at  the  office,  Qwee»*9  Bench. 
and  stated  to  the  magistrate  that  he  had  no  gold  be-        ^^^^' 
longing  to  the  plaintiflF.     The  magistrate  dismissed  the     I>«»mohd 
case  as  one  in  which  he  had  no  jurisdiction.     On  5th   Tujijnqhut. 
April  1851,  defendant  was  arrested  and  held  to  bail,  on 
a  Judge's  order,  in  200i,  on  an  affidavit  of  the  plaintiff 
alleging  that  the  gold  dust,  which  he  therein  alleged  he 
had  delivered  to  the  defendant,  was  of  the  value  of  250i 
sterling.    Defendant  put  in  special  bail.    The  defendant 
in  his  present  affidavit  denied  that  the  plaintiff  had  ever 
delivered  to  him  any  gold  dust  or  other  thing  whatever 
for  custody  or  for  any  purpose,  or  that  defendant  had 
ever  had  in  his  possession  or  custody  or  under  his  charge 
any  gold  or  gold  dust  or  any  other  thing  belonging  to 
plaintiff,  for  any  purpose.     The  affidavit  further  stated ) 
*^  That  this  deponent  is  about  to  sail  as  master  of  the 
Ceirlo  Moron  from  the  port  of  London  with  a  cargo  bound 
for  Boston  in  the  Urdted  States  of  America;  and   this 
deponent  verily  believes  that  the  claim  in  question  has 
been  made,  and  this  action  has  been  brought,  by  the 
plaintiff  against  this  deponent,  solely  for  the  purpose  of 
attempting  to  extort  money  from  this  deponent  by  means 
of  the  interruption,  annoyance  and  expense  necessarily 
occasioned  to  this  deponent  by  these  proceedings.    And 
this  deponent  verily  believes  that  the  idea  of  the  plaintiff 
making  this  unfounded  claim  upon  this  deponent  origi- 
nated from  the  plaintiff  having  heard  that  two  small  bags 
of  gold  dust,  each  (^  very  much  less  value  than  the 
amount  now  claimed  by  him,  had  been  on  board  the 
vessel  when  she  arrived  in  London^  which  had  belonged 
respectively  to  two  seamen  shipped  at  San  Francisco 
aforesaid,  but  who  had  both  died  in  the  course  of  the 
voyage  to  England.    That,  to  the  best  of  this  deponent's 
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Vbhmt  XFI.    knowledge  and  belief  the  plaintiff  has  no  femily  con- 

1_  nections  in  England;  and  that  he  has  no  permanent 

DauMMOND  residence  here,  but  has  merely  a  temporary  lodging  at 
TiLLiNOHisT.  No.  2  Spencer  Street  St  George's  in  the  Eoit  in  the 
county  of  Middlesex;  and  this  deponent  believes  that, 
when  the  wages  paid  to  the  plaintiff  by  this  deponent 
since  his  arrival  in  this  port  have  been  exhausted,  the 
plaintiff  will  have  no  means  of  obtaining  a  livelihood 
except  by  going  to  sea;  and  that,  after  putting  this 
deponent  to  considerable  expense  in  defending  this 
unjust  claim,  the  plaintiff  will  abscond  before  the  pay- 
ment of  the  costs  can  be  enforced  against  him,  and  will 
leave  this  deponent  to  bear  his  own  expenses,  unless 
he  be  now  compelled  by  the  order  of  this  Honourable 
Court  to  give  security  for  the  costs  of  this  action." 

Another  affidavit  stated  that  defendant  had  entered  a 
common  appearance ;  that  issue  had  not  been  joined 
in  the  cause;  and  that  security  for  costs  had  been 
demanded  and  refused. 

Greenwood  cited  in  support  of  the  motion  Naylor  v. 
Joseph  (a).  [Wightman  J.  Security  for  costs  was 
ordered  there ;  but  the  plaintiff  was  actually  resident  in 
Scotland,  though  in  the  habit  of  coming  to  England. 
Lord  Campbell  C.  J.  Surely  it  is  for  you  to  shew  that 
the  party  is  not  a  resident  in  England,  and  that  he  is 
about  to  leave  it]  In  Oliva  v.  Johnson  (b)  the  plaintiff 
was  a  Canadian,  and  his  permanent  residence  was  at 
Qipbec;  but  he  was  in  this  country  and  had  been  here 
tmlve  months;  yet  the  Court  held  that  a  motion  for 
security  was  not  answered,  as  he  did  not  make  affidavit 

(a)  10  B.  Mbort,  622.  (6)  5  B.  ^  Aid.  908. 
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that  he  ^'is  now  a  resident  in  this  coantry^  and  that  he   Qkmii'«  BeHch. 

1851. 
intends  to  continue  to  reside  there."    The  present  case  ! 

is  at  least  as  strong.  And  the  authority  of  Oliva  v.  John"  ^ujoiond 
son  (a)  has  never  been  disputed,  though  there  is  an  earlier  Tounghist. 
case  (  Ciragno  ▼•  Hassan  {b)  )  which  seems  to  differ  from 
it  [  Wightman  J.  This  party  is  not  shewn  to  have  a  per- 
manent residence  anywhere.  Lord  Campbell  C.  J.  He 
seems  to  have  no  domicile  either  at  California  or  else* 
where ;  and  he  is  now  in  England.  In  Oliva  v.  Johnson  (a) 
there  was  at  all  events  a  domicile  abroad.]  In  reason, 
it  cannot  be  that,  if  a  man  is  brought  here  from  Chinas 
and  his  domicile  not  known,  that  shall  exempt  him  from 
giving  security  where  otherwise  it  would  be  required. 
The  rule  to  be  derived  from  the  cases  is  that  security 
shall  be  given  if  there  appears  no  intention  to  reside 
permanently  in  England.  According  to  the  different 
rule  which  has  been  suggested,  the  more  a  foreigner  is 
itinerant,  and  the  less  is  known  of  his  former  residence 
and  connexions,  the  less  shall  he  be  liable  to  find  this 
security.  [Erie  J.  In  2  Archb.  Pract  by  CW%,  I23I 
(8th  ed.)  it  is  said  that  **  If  the  plaintiff  be  domiciled 
abroad"  it  is  no  answer  to  a  motion  of  this  kind  *^  that 
he  is  at  present  in  this  country,"  **  if  his  visit  be  but  a 
temporary  one;"  and  OUoa  v.  Johnson  (a)  is  cited:  but 
reference  is  also  made  to  an  Anonymous  (e)  case  in 
Taunton^  where,  upon  motion  for  security,  on  affidavit 
that  the  plaintiff  **  was  usually  resident  in  Dantzic, 
although  at  present  in  this  country,  and  that  he  was 
soon  going  abroad,"  the  Court  of  Common  Pleas  refused 
a  rule,  referring  to  Ciragno  v.  Hassan  (&)•  Both  the 
latter  cases  were  cited,  and  the  Anonynums  (c)  case  relied 

(a)  5  P.  ^  AU.  908.  (6)  6  Taifiil.  20. 

(c>  8  Tauni.  737. 


7^  Q.  R  EASTEB  TERM. 

ViOmmxn.    upon  by  the  Court  of  Exchequer^  in  DawKng  v.  jHot- 

!_  fMin  (a).    Lord  Campbell  C.  J.     What  case  is  there 

DRuiofONo  ^hich  decides  that  if  a  party  is  resident  in  England, 
TiLLwoHiBT.  and  is  not  shewn  to  have  a  domicile  out  of  the  country 
at  the  time^  security  shall  be  required?]  The  reason* 
that  a  man  shall  not  be  vexed  by  a  suit  without  a  chance 
of  recovering  his  costs,  applies  in  this  case.  At  least  a 
rule  nisi  might  be  granted. 

Lord  Campbell  C.  J.  Mr.  Chreenwood  seeks  to  go 
farther  than  any  case  warrants.  None  goes  beyond  this^ 
that  a  foreigner  being  in  England^  but  having  bis 
domicile  out  of  the  country*  may  be  called  upon  for 
security.  Here  no  such  domicile  is  shewn:  the  pre- 
sumption must  be  that  the  party  will  continue  to  reside 
where  he  is.  To  order  security  in  such  a  case  would  be 
an  impediment  to  justice  which  we  are  not  authorized  to 
allow. 

Patteson  J.  concurred. 


WiGUTMAN  J.  To  grant  this  rule  would  be  going 
beyond  any  of  the  cases. 

Erle  J.  OUva  V.  Johnson  {b)  was  the  only  case  sup- 
porting Mr.  Greenwoods  position ;  but  there  the  partjr 
was  shewn  to  have  a  permanent  residence  abroad*  except 
during  occasional  visits  to  this  country.  There  are  no 
cases  opposite  to  the  principle  we  are  now  acting  upon ; 
many  in  accordance  with  it 

Rule  refused. 

(a)  6  Af.  4*  r.  131.  (6)  bB.^  AH.  908. 
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Doe  on  the  demise  of  Tatum  v.  Catomorb.     P'VTSs 

April  17th. 

"O  JECTMENT  for  land  and  messuages  in  Surrey.  •      ^*^jj^ 
On  the  trial,  before  Parke  B.,  at  the  last  Etnastan  altered  after 

execution 

Assizes,  it  appeared  that  the  ejectment  was  brought  by  withoat  fraud 

or  wroofft  the 

the  assignee  of  a  building  lease.    The  lease  was  granted  presumption, 

in  1813,  and  assigned  to  the  lessor  of  the  plain  tifiP  in  appears,  is 

1827.    The  action  was  brought  on  the  ground  that  a  ^JSJ^l^fore 

forfeiture  had  been  incurred  by  breach  of  a  covenant  to  "Suf^^pre- 

insure.     The  indentures  of  lease  and  assignment  were  Bwmptiondoes 

^  not  apply  in 

produced  in  evidence  by  the  lessor  of  the  plaintiff.    In  **l?,<^e<'/* 

*  ./  r  will,  which  may 

both  deeds  erasures  and  interiineations  had  been  made,  be  altered  hy 

the  testator 

but  tiot  in  material  parts.  For  the  defendant  it  was  without  fnnd 
objected  that  the  deeds  were  not  admissible  unless 
some  evidence  were  given  by  the  party  producing 
them  to  shew  when  and  by  whom  the  alterations  and 
interlineations  were  made.  The  learned  Judge  held 
that  such  extrinsic  evidence  was  unnecessary;  and  he 
directed  the  jury  to  judge  from  the  deeds  themselves 
whether  they  had  been  altered  before  or  after  exe- 
cution ;  adding  that  they  had  been  in  the  possession 
of  the  lessor  of  the  plaintiff  many  years,  and  it  was 
not  probable  that  he  should  cither  have  taken  them 
unless  he  believed  them  to  be  valid  documents,  or 
have  tampered  with  them  subsequently.  Verdict  for 
the  plaintiff, 

Pearson  now  moved  (a)  for  a  new  trial  on  the  ground 

(a)  Before  Lord  Campbell  C.  J.,  Patteson,  Wightman  and  Erie  Js. 
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VahmeXFi.    of  misdirection.     He  cited  Pigofs   Case  (a\   Ccmynis 
1851. 


V. 

Catomoee, 


Dig.  Fait.  (F  1.),  Knight  v.  Clements  (6),  Clifford  ▼. 
^tIt^  P^^^  (<?)•  [Lord  Campbell  C.  J.  There  appears  to  be  a 
distinct  rule  as  to  bills  of  exchange  and  promissory  notes, 
that  an  alteration  must  be  explained.  In  Cooper  v. 
Bocketi  (d)  it  was  held  that  in  the  case  of  a  will  an 
alteration  is  to  be  taken  as  having  been  made  after 
execution.] 

Cur.  adv.  tnJt 

Lord  Campbell  C.  J.,  on  a  subsequent  day  of  the 
term  {May  1st),  delivered  the  judgment  of  the  Court 

In  this  case  the  deed  on  which  the  lessor  of  the  plain- 
tiff's title  depended^  when  produced^  appeared  to  have 
an  interlineation  and  erasure  in  parts  not  material 
Objection  was  made  that  the  deed  was  void  unless  the 
lessor  of  the  plaintiff  gave  evidence  to  shew  when  the 
alterations  were  made.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  the  alterations  were  made  before  the 
execution  of  the  deed:  and  it  was  found  that  they  were. 

In  moving  for  a  new  trials  it  was  contended  that  this 
question  ought  not  to  have  been  left  to  the  jury  without 
some  evidence  besides  the  deed  itself.  In  Co.  Lit  225. 
b.  it  is  said  that  **  of  ancient  time  if  the  deed  appeared  to 
be  rased  or  interlined  in  places  material^  the  Judges 
adjudged  upon  their  view,  the  deed  to  be  void.  But  of 
latter  time  the  Judges  have  left  that  to  the  jurors  to  try 
whether  the  rasing  or  interlining  were  before  the  deli- 
very." In  a  note,  ( 1 )  [1 36],  upon  this  passage  in  Hargrove 
and  Butler^s  edition  of  Coke  upon  Littleton,  it  is  laid  down ; 

(a)  11  Hep.  26  b.     See  Davidtom  v.  Cooper,  13  M.  ^  W.  343. 
(6)  ^A,^E,  215.  (c)  2  Af.  ^  Gr.  909. 

(rf)  4  Moore e  P.  C.  C,  6.  419. 
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^'Tis  to  be  presumed^  that  an  interlining,  if  the  con-  Qmeen*a  Bench. 

trary  is  not  proved,  was  made  at  the  time  of  making  the 

deed**    This  doctrine  seems  to  us  to  rest  upon  principle. 

A  deed  cannot  be  altered,  after  it  is  executed,  without 

fraud  or  wrong;  and  the  presumption  is  agfdnst  fraud  or 

wrong*     A  testator  may  alter  his  will  without  fraud  or 

wrong  after  it  has  been  executed :  and  there  is  no  ground 

for  any  presumption  that  the  alteration  was  before  the 

will  was  executed. 

We  therefore  think  that  the  defendant  has  no  right  to 
complain  of  the  course  pursued  by  the  learned  Judge  at 
the  trial :  and  that  the  rule  should  be  refused. 


Rule  refused  (a). 


(a)  Reported  by  H.  DavUoih  Eiq. 
See  the  next  case. 


Doe  on  the  Demise  of  Shallcross  against 
Palmer  and  Others. 


EJECTMENT  for  cottages  and  a  garden  in   the  Alterations 
apparent  on 
borough  of  Stafford,  the  face  of  a 

will  are  to  be 
presumed  to 
have  been  made  after  the  will  was  execated,  until  evidence  to  the  contrary  is  adduced. 
It  appeared  on  the  face  of  a  holograph  will  that,  as  it  was  originally  written,  certain  real 
estate  was  thereby  derised  to  A,  in  fee,  but,  by  an  erasure  and  interlineation  in  the  same 
handwriting,  that  devise  was  changed  into  a  devise  to  A.  for  life,  with  remainder  to  B.,  of 
whom  no  other  mention  was  made  m  the  will.    The  testator  died  in  )834 :  A.  was  hb  heir 
at  law.     The  devisee  of  A.  brought  ejectment  against  B.     Evidence  was  tendered  and 
admitted  on  the  trial  that  the  testator  had,  ou  various  occasions,  before  the  will  was  exe- 
cuted, stated  that  he  intended  to  make  provision  for  B.  by  his  will. 

Held,  that  it  was  necessary  for  the  defendant  to  rebut  the  presumption  of  the  alterations 
having  been  made  after  the  will  was  executed  by  adducing  some  evidence  of  their  having 
been  made  before.  Also,  that  the  declarations  of  the  testator  made  before  the  execution  of 
the  will  were  admissible  evidence  from  which  a  jury  might  draw  that  inference,  since  the 
alteration  was  made  in  furtherance  of  an  intention  shewn  to  have  existed  before  the  exe* 
cution  of  the  will. 

Rut  that  declarations  by  the  testator  after  the  will  was  executed,  tending  to  shew  that  the 
alterations  had  been  made  before,  would  be  inadmissible. 


Palmee. 
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roboM  XVI.       On  the  trial,  before  Lord    CampheU  C.  J.«  at  the 

'___  Stafford  Summer  Assizes  1850,  it  appeared  (a)  that  the 

8a4L^oB8  ^^^^'  ^^  ^^®  plaintiflF  claimed  as  devisee  of  Franca 
7-  _  Brookes.  Francis  Brookes  was  the  heir  at  law  of  his 
brother  Colonel  William  Brookes,  who  died  in  18349 
seised  in  fee  of  the  premises  in  question.  The  de- 
fendant Palmer  claimed,  in  right  of  his  wife  AppoOxnOf 
as  devisee  of  WilUam  Brookes,  The  will  under  which 
he  claimed  was  entirely  in  the  handwriting  of  WHUam 
BrookeSy  duly  executed  and  attested,  and  dated  27th 
July,  1833.  It  appeared  on  the  face  of  it  that  it  had 
originally  been  drawn  so  as  to  devise  the  property  in 
question  to  Francis  Brookes  in  fee:  and  that,  by  inter- 
lineations in  the  handwriting  of  William  Brookes,  this 
devise  was  changed  into  a  devise  to  Francis  Brookes  for 
life  with  remainder  to  AppoUina  Biddidph,  The  ques- 
tion in  the  cause  was  whether  the  alterations  were  made 
before  or  after  execution  of  the  will.  In  the  will,  which 
was  produced  at  the  trial,  the  material  clause  stood  as 
follows : — 

**  I  do  give  and  bequeath  to  Francis  Brookes,  of  Moss  Pit  Bank,  in  tbt 
county  of  Stafford,  gentleman,  all  those  six  lots  of  land  and  houses  which  I 
purchased  from  Mr.  John  Allan  Stokes,  and  situate  m  the  Crabbery  and 
during  hu  natural  life  and  at  hit  deeeate  the  Chmrd^ford 
Church  Lanes  [his  heirs  and  assigns  for  ever]  I  also  give  and 
Cottages  to  descend  to  Mary  Thornton  and  at  her  death  to  Ann  Thornton 
her  daughter — Noah*s  Ark  cottages  and  garden  to  Appaulina  BiddsJpkt 
daughter  of  Mary  Ann  Biddulph, 

I  do  bequeath  to  the  said  Francis  Brookes  the  sum  of  one  thoasnd 
pounds  to  be  realized  from  my  funds  in  the  Bengal  treasury"  &c. 

The  words  within  brackets  were  cancelled  with  a  pen, 
but  so  as  to  be  still  legible  ;  the  words  printed  in  italics 
were  interlineations.  The  NoaKs  Ark  cottages  and 
garden  were  the  premises  sought  to  be   recovered  in 

(a)  The  ensuing  statement  of  facts  is  taken,  nearly  verbatim,  from  the 
judgment  of  the  Court :  the  clause  of  the  will  from  a  traced  copy. 


▼. 
Palmer. 


XIV.  VICTORIA.  749 

this  aclion.     AppolKna  Biddulpk,   the   wife   of  one  of  Queen's  Btndk. 

the  defendants,   was  a    natural    daughter    of  Francis  ' 

Brookes.  The  testator  had  purchased  these  premises  shalmmm 
subsequently  to  the  making  of  a  prior  will  herein- 
after mentioned,  which  he  had  revoked.  By  the  will 
of  27th  Jufyy  1833,  he  disposed  of  the  whole  of  his 
real  and  personal  property,  without  making  any  pro- 
vision for  Appollina  Biddulph^  except  by  the  above 
mentioned  limitation  of  the  premises  in  question.  The 
execution  of  the  will  was  proved  by  two  of  the  sub- 
scribing witnesses.  The  testator  signed  the  will  in  their 
presence,  and  said  it  was  his  will ;  but  they  were  not 
informed  of  the  contents.  Charles  Dawson^  one  of  the 
executors,  swore  that  the  testator  destroyed  himself  on 
the  morning  of  the  5th  April  1 834 ;  that  the  witness, 
the  same  day,  went  to  his  house  in  Stafford,  and  re- 
ceived from  Mary  Thornton^  who  had  been  his  house- 
keeper and  mistress,  the  will  of  the  27  th  July  1833, 
enclosed  in  an  envelope  with  three  seals  upon  it,  then 
unbroken.  It  was  folded  like  a  letter,  with  an  indorse- 
ment upon  it  in  the  testator's  handwriting:  and  in 
the  envelope  was  a  letter  from  him  addressed  to  the 
witness;  and  there  was  upon  a  table  in  the  testator's 
house  a  sealed  letter  in  his  handwriting  to  the  witness. 

Ann  Lockeslyy  who  had  lived  as  servant  with  the 
testator,  swore  that  two  or  three  months  before  his 
death  she  saw  him  give  the  packet  containing  the  will 
to  Mary  Thornton^  saying :  "  Mary,  take  this  and  keep 
it ;  if  it  should  be  wanted  and  I  am  not  in  the  way, 
you  will  have  it  in  your  possession." 

The  defendants'  counsel  then  contended  that  the  pre- 
sumption was  that  the  alteration  in  the  devise  was  made 
before   the   will  was   executed:    but   the   Lord    Chief 

VOL.   XVI.   N.   s.  3  c 
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yn/umt  xri.    Justice,  on  the  authority  of  Cooper  v.  Beckett  (a\  held 

[__   the  contrary.     The  defendants'  counsel  then  proposed 

S^i^'s     ^^  ^^^  witnesses  to  prove  declarations  of  the  testator, 

^'  before  the  will  was  executed,  that  he  intended  to  make 

Palmer.  .  .  .         m  mi_- 

provision   by   his   will   toe  AppoHina  Biddulph.      This 

.  evidence  was  objected  to;  but  the  Lord  Chief  Justice 

received  it,  subject  to  the  opinion  of  the  Court  upon  its 

admissibility. 

Dr.  Knight^  a  physician  at  Stafford^  was  then  caBed^ 

and  stated>  in  his  examination  in  chief,  that  he  knew  the 

testator  well,  and  attended  him  professionally ;  that  he 

was  one  of  his  executors;  that  he  had  heard  him  talk  of 

a  testamentary  disposition ;  and  that  he  had  firequently 

heard   testator  say  that  he  should  make  provision  for 

Appollina  Biddulphf  of  whom  he  appeared  to  be  very 

fond.     In  cross  examination,  the  witness  said  thai  in 

the  latter  end  of  1833  (but  he  was  indistinct  as  to  the 

time)  be  applied  to  the  testator  for  a  loan  of  money 

for  his  brother  Francis:   when   the  testator  said,  "I 

cannot  assist  my   brother ;    I   have    provided  for  his 

natural  daughter." 

Arm  Lochesly  was  recalled,  and  stated  that,  many  a  time 

before  the  will  was  executed  in  Julyy  she  had  heard  the 

testator  say  that,  die  when  he  might,  he  would  leave 

AppoUina  two  or  three  houses,  and  that  he  would  leave 

the    Churchyard  cottages  to   Mary    Thornton  for  her 

life,  and  afterwards  to  Ann  Thornton,  his  own  natural 

daughter,  who  was  then  at  school. 

Charles  Passman^  an  attorney  at  Stafford^  swore  that 

in   ISbO  he  received  instructions  from  the  testator  to 

prepare  a  will  of  which  he  produced  a  draft,  containing 

a  legacy  of  500/.  to  Appollina  Biddulph^  payable  at  the 

age  of  twenty  one,  the  interest  to  be  applied   to  her 

(a)  4  Moore't  P.  C.  C.  419. 
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maintenance.      There  was  a  will  engrossed  from  this   Qiieeii*«  Bench. 

1851 
draft  and  executed..   The  testator  was  not  then  pos-  _. 

sessed  of  the  property  in  question*     He  went  to  India    siialix:rosb 

immediately  after,  and  remained  there  two  years.  Palmkr. 

The  defendants'  counsel  likewise  contended  that  the 
appearance  of  the  will  afforded  evidence  that  the  altera- 
tion must  have  been  made  before  it  was  executed ;  it 
was  said  that  this  was  shewn  by  the  appearance  of  the 
folds,  and  of  the  ink  upon  it 

The  Lord  Chief  Justice  permitted  the  jury  to  look  at. 
the  will,  and  left  it  to  them  to  say  whether,  from  the 
evidence,  they  were  satisfied  that  the  alteration  was  made 
before  the  will  was  executed.  The  jury  said  they  were 
so  satisfied.  The  Lord  Chief  Justice  then  directed  a 
verdict  for  the  defendants,  with  leave  to  move  to  enter  a 
verdict  for  the  lessor  of  the  plaintiff  if  the  ('ourt  should 
be  of  opinion  that  there  was  no  admissible  evidence  to 
shew  that  the  alteration  was  made  before  the  will  was 
executed.  Whateley^  in  the  ensuing  term,  obtained  a 
rule  nisi  accordingly. 

In  Hilary  Term  and  Vacation  (a)  1851,  Keating  and 
Whitmore  shewed  cause,  and  Whateley  and  Phipson 
supported  the  rule. 

For  the  defendants  it  was  argued  that  the  presumption 
was,  that  the  alterations  were  made  before  execution. 
(Counsel  commented  upon  Cooper  v.  Bockett  (/>),  and 
cited  on  this  point,  besides  the  authorities  noticed  in  the 
judgment.  Bond  v.  S€aw€U{c),  Hopev,  Harman{d),  Best 

(a)  20th  and  29th  January,  Before  Lord  CampbeU  C.  J.,  Ptittegon, 
Coleridge  and  Wightman  Js.,  and  Fdfriuuy  Ut,  before  the  same  Judge*. 

(6)  4  Moore's  P,  C.  Cases,  419.  (c)  3  Burr.  1773. 

(d)  11  JurUt,  1097. 

Hope  V.  Harman,  decided  in  Q.  B  ,  in  Hilar g  Term  1847.  was  not 
published  in  this  work,  no  point  of  law  being  decided  which  wak  considered 

3  c  2 
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•  The  attesting 
clause  stated 
the  deed  to  bo 
**  Signed,  seaU 
ed  and  deli- 
vered in  the 
presence*'  &c., 
*•  the  altera- 
tions and  era- 
surcs  in  the 
margin  where- 
of the  initials 
H.  P.  //.arc 
placed  being 
previously 
made." 
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on  Presumptionsy  p.  85,  part  2,  c.  2,  s.  75,  2  PhilL  Ev. 
p.  653  (a),  2  Starkie   on  Evidence,  pp.    272,   273  (i), 

as  requiring  a  report  The  action  was  trover  for  jewels ;  Plea,  Not 
possessed.  The  cause  was  tried  before  Ix>rd  Dtnman  C.  J.,  at  the 
sittings  in  Middlesex  after  Mickaelmaa  term,  1844 :  verdict  for  plaintiff. 
A  rule  nisi  was  obtained  in  the  ensuing  term  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  evidence.  In  Hilary  vacation,  (  Fdfruarf 
12th  and  13th  1846,  before  Lord  Denman  C.  J.,  Pattesan,  fFUliam*  and 
Coleridge  Js.),  E.  F.  William$  shewed  cause,  and  Sir  T.  Wilde,  Seijt., 
Watton,  Merivale  and  A,  Goldsmid  supported  the  rule.  On  January  Hth, 
1847,  judgment  was  delivered  by  Lord  Denman  C.  J.  as  follows. 

Mr.  Alexander  Bere»ford  Hope  sued  the  executors  of  his  late  ancle  Mr. 
Henry  Philip  Hope  for  certain  jewels  made  over  to  him  by  a  remarkable 
instrument.  Two  questions  were  submitted  to  the  jury;  first,  whether 
Mr.  Hope  intended  the  instrument  to  operate  immediately:  secondly, 
whether  certain  alterations  in  it  existed  before  execution.  The  verdict  m 
favour  of  the  plaintiff  on  both  points  was  impugned,  as  being  against 
evidence,  on  a  great  variety  of  objections. 

The  instrument,  which  purported  on  the  face  of  it  to  be  a  deed,  was 
said  not  to  be  delivered,  because  it  never  went  out  of  the  possession  of  Mr. 
H.  P,  Hope,  But  its  execution  by  him  in  the  presence  of  an  attesting 
witness  was  evidence  from  which  the  jury  might  properly  draw  the  infer- 
ence that  it  was  delivered.  Very  probably  he  did  not  intend  or  contem- 
plate  all  the  consequences  which  would  flow  from  its  being  delivered ;  bat 
we  have  no  doubt  that  he  meant  it  to  have  effect  according  to  its  legal 
operation,  whatever  that  may  be.  The  description  of  the  parcels  was 
questioned.  It  had  undergone  some  alteration,  originally  stating  the 
jewels,  the  subject  of  the  gift,  to  be  contained  in  a  box  of  certain  dimensions, 
and  afterwards  in  one  of  different  dimensions.  But  this  alteration  was 
not  made  in  the  body  of  the  deed ;  it  was  introduced  by  a  note  in  the 
margin,  adopted  in  the  attesting  clause.* 

And  here  arise  some  very  important  considerations  on  the  course  to  be 
pursued  in  jury  trials  with  reference  to  instruments  which  betray  a  change 
on  their  outward  appearance.  But,  whatever  may  be  the  correct  practice 
in  such  case  in  regard  to  bills  of  exchange  or  other  instruments  held  by 
one  person  and  constituting  claims  upon  another,  as  against  an  executor, 
an  instrument  bearing  the  undoubted  signature  of  the  testator,  found 
among  his  papers,  and  clear  of  all  imputation  of  fraud,  ought  to  be  pre- 
sumed regular  in  all  respects,  unless  the  contrary  is  proved  by  evidence. 
Even  if  this  be  otherwise,  the  attestation  leaves  no  substantial  doubt  that 

(a)  8th  ed.     See  10th  ed.  (1852,  by  PhiUippt  and  Arnold)  p.  247. 
(6)  2d.  ed.    See  p.  500  of  the  4th  edition  (1853). 
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1  Shep.  Touchst.  pp.  53,  68,  Trowel  v.  Castk  (a>  On 
this  point  the  counsel  for  the  plaintiff  were  not  called 
upon. 

Counsel  for  the  defendants  argued  also  that  from  the 
nature  of  the  leave  reserved  it  was  sufficient  if  there  was 
any  admissible  evidence :  and  they  contended  that  the 
jury  were  properly  permitted  to  inspect  the  will,  and 
that  its  appearance  was  in  itself  sufficient  to  support  their 
finding.  On  this  point  they  cited  Cooper  v.  Bockett(b)f 
in  which  case  the  Judicial  Committee  of  the  Privy 
Council  founded  their  judgment,  as  to  the  fact  that  the 
testator's  signature  preceded  the  attestation,  principally 

tbis  change  was  recognised  and  adopted  by  tbe  deceased ;  and  there  was 
evidence  which  distinctly  proved  how  it  became  necessary. 

Another  extraordmary  fact  was,  that  the  attestation  introduced  certain 
other  words  in  the  margin,  as  signed  by  his  initials,  when  in  fact  they  were 
signed  by  his  name  at  length.  But  we  think  that,  notwithstanding  this 
inaccuracy  of  expression,  the  meaning  is  perfectly  clear. 

In  these  conclusions  my  Brothers  Patieton  and  Coleridge,  and  my  late 
Brother  William*,  agreed  with  me,  thinking  that  the  verdict  was  not  only 
warranted  by  the  proof,  but  was  the  only  verdict  so  warranted. 

We  paused,  however,  on  account  of  formidable  objections  in  point  of  law, 
which  were  fully  discussed  in  the  argument  on  the  rule  nisi  for  a  new  trial. 
First,  whether  the  instrument  can  bo  construed  as  conveying  anything ; 
and,  secondly,  whether  it  is  not  a  will,  and  so  ill  executed,  because  attested 
by  one  witness  only.  But  the  rule  was  obtained  on  the  ground  of  the  ver- 
dict being  against  the  evidence ;  and,  these  two  objections  clearly  relating 
to  matter  of  law,  whatever  their  value  may  be,  we  feel  it  to  be  impossible  to 
deprive  the  plaintiff  of  his  verdict  by  making  the  present  rule  absolute,  which 
is  grounded  on  a  supposed  mistake  of  the  jury.  The  points  of  law  might 
have  been  effectually  raised,  and  placed  in  a  course  of  judicial  decision,  by 
exceptions  taken  at  the  trial;  or  tbe  opinion  of  this  Court  might  have 
been  obtained  on  them  by  the  motion  for  a  new  trial,  if  grounded  on  mis- 
direction. But,  neither  of  these  measures  having  been  adopted,  and  this 
rule  alone  being  before  us,  we  have  nothing  to  do  but  to  dispose  of  it. 
"We  are  not  even  much  inclined  to  devise  facilities  for  now  stining  these 
questions,  as  they  arc  of  a  technical  nature,  tending  to  defeat  the  intention 
of  the  owner  of  the  property  and  the  real  justice  of  the  case. 

Rule  discharged. 

As  to  further  proceedings  in  this  case,  see  Hope  v.  Hope,  10  Bear,  581. 

(a)  1  Kcb,  21,  -22.  (6)  J  Moore*  P.  C.  C.  410. 
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on  an  inspection  of  the  will.  They  contended  that 
Knight  v.  Clements  {a)  was  a  decision  applicable  only 
to  negotiable  instruments.  Counsel  for  the  plaintifF 
contended  that  the  appearance  of  the  instrument  was 
as  consistent  with  the  supposition  that  the  alteration 
had  been  made  after  as  before  execution,  and  that 
the  inference  sought  to  be  drawn  from  it  was  merely 
conjectural ;  and  they  relied  on  Knight  v.  Clements  (a). 

The  counsel  for  the  defendants  also  contended  that 
the  declarations  of  the  testator,  both  before  and  after 
the  date  of  the  execution  of  the  will,  were  admissible. 
They  argued  that  the  fact  that  the  testator,  at  the  time 
the  will  was  executed,  intended  to  execute  a  will  pro- 
viding for  Appollina  Biddulphy  raised  a  presumption 
that  the  alterations  which  provided  for  her  were  made 
at  that  time;  and  that  the  testator's  intention  at  that 
time  was  properly  proved  by  declarations  either  previous 
to  or  shortly  after  the  execution  of  the  will.  They  also 
argued  that  the  declarations  of  the  testator  were  ad- 
missible, because  both  parties  claimed  under  him.  In 
addition  to  the  authorities  mentioned  in  the  judgment, 
they  cited  Hippesley  v.  Homer  (b). 

For  the  plaintiflF  it  was  argued  that  declarations  by  a 
testator,  though  admissible  for  many  purposes,  were 
not  admissible  to  shew  the  time  of  alteration,  which 
would  be  in  effect  to  establish  a  nuncupative  will,  more 
especially  where  the  alteration  does  not  consist  in  the 
addition  of  mere  formal  words,  but  manifests  a  clear 
change  of  intention;  and  that,  although  both  parties 
claimed  through  the  testator,  the  heir  at  law  did  not 
claim  under  the  will.  In  addition  to  the  authorities 
mentioned  in  the  judgment,  they  cited  Broom's  Maxims, 


(a)  B  A,fy  E.  215. 

(6>    Turner  Sc  Rmss,  4fi,  note  (/;  to  Beaumont  v.  Bramfey. 
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p.  468  (2d  ed.);  2  fFilliams  an  Executors,  p.  990(a);  Queen*$  Bench. 
Thomas  v.  7^onuu(b);  fVhitakerv.  Tatham  (c);  13  Vrn.  ___:_ 
Abr.  pp.  37,  39,  tit.  Faits  (T),  (U>  s^.^os. 

Cur.  adv.  vuU.  ^  ^* 

Palmer. 

In  this  term  {May  5th)  judgment  was  delivered  by 
Lord  Campbell  C.J.  (Having  stated  the  facts  as 
before  set  out,  his  Lordship  proceeded.) — The  subject 
has  been  very  learnedly  and  ably  discussed  before  us. 
After  a  long  and  very  attentive  consideration  of  the 
authorities  and  the  arguments  on  both  sides^  we  have 
come  to  the  conclusion  that  the  verdict  for  the  defend- 
ants rests  on  l^itimate  evidence,  and  that  it  ought  not 
to  be  disturbed. 

We  agree  that  there  is  a  presumption  that  the  alter- 
ation was  made  after  the  will  was  executed ;  and  of  course 
this  presumption  must  stand  till  some  evidence  is  adduced 
to  rebut  it  We  are  not  absolutely  bound  by  the  case  of 
Cooper  V.  Bockett  (d)  as  if  that  were  a  decision  of  the 
House  of  Lords,  the  tribunal  to  which  an  appeal  lies  in 
the  last  resort  ft'om  the  Courts  of  common  law ;  but  we 
entirely  approve  of  that  decision.  We  are  not  called  upon 
to  give  an  opinion  respecting  an  alteration  apparent  on 
the  face  of  a  deed  or  of  a  negotiable  instrument  But, 
having  regard  to  the  Statute  of  Frauds,  and  to  the  statute 
7  ^.  4  &  1  Vict  c.  26.,  respecting  wills,  we  entertain  no 
doubt  that  the  onus  is  cast  upon  the  party  who  seeks  to 
derive  an  advantage  ft'om  such  an  alteration  in  a  will,  to 
adduce  some  evidence  ftrom  which  the  jury  may  infer  that 
the  alteration  was  made  before  the  will  was  executed. 
Without  this  rule  there  would  be  a  dangerous  facility 
given   to  a  testator  to  alter  a  holograph  will  after  its 

(a)  'Ithcd.  (6)  6  T.  i?.  671. 

(c)  7  Bing,  628.  (d)  4  Moore*  P.  C.  C.  4i9. 
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VohmuXFi.    execution;   all  wills  might  be  altered  by  false  decla- 

•        rations  ;    and   the   presumption  contended   for   by  the 

Doedem.      defendant  is  inconsistent  with  the  21st  section  of  the 

DHALLCROSB 

▼•  Wills   Act,  which  enacts  "that  no  obliteration,  inter- 

Palher. 

lineation,  or  other  alteration  made  in  any  will  after  the 

execution  thereof  shall  be  valid,"  "unless  such  alteration 
shall  be  executed  in  like  manner  as  hereinbefore  is 
required  for  the  execution  of  the  will,"  with  the  excep- 
tion that  the  signature  and  attestation  may  be  in  the 
margin  instead  of  at  the  foot  of  the  will. 

We  have  to  consider,  therefore,  whether  in  this  case 
there  was  any  admissible  evidence  to  rebut  the  presump- 
tion. The  evidence  relied  upon  consisted  of  declara- 
tions by  the  testator,  frequently  made,  before  and  nearly 
down  to  the  time  when  the  will  was  executed,  that  he 
intended  to  make  provision  by  his  will  for  Appollina 
Biddulph  (the  now  defendant  Mi*s.  Palmer),  coupled 
with  the  fact  that  without  this  alteration  the  will,  which 
disposes  of  the  whole  of  his  property,  real  and  personal, 
makes  no  provision  for  her.  Are  these  declarations 
admissible  evidence  to  rebut  the  presumption?  Or,  in 
other  words,  ought  the  Judge  to  have  received  this 
evidence,  and  to  have  told  the  jury  that  from  this  evi- 
dence they  would  be  justified  in  inferring  that  the 
alteration  had  been  made  at  the  time  when  the  will  was 
executed,  although  they  were  not  bound  to  do  so  ? 

It  may  be  convenient,  first,  to  consider  the  question, 
whether,  if  in  a  will  which  is  not  in  the  handwriting  of 
the  testator  an  alteration  appears,  evidence  might  be 
received  of  previous  declarations  by  him  that  he  intended 
to  dispose  of  his  property  in  the  manner  in  which  it  is 
disposed  of  by  the  will  in  its  altered  form.  K  the  draft 
of  the  will  could  be  produced,  corresponding  with  the 
will   in  its  altered  form,   would   it   not   be   admissible 
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evidence,  and  might  not  the  jury  infer  from  it  that  before  Qne»n'$  Btmek. 
the  will  was  executed  the  draft  and  the  will  had  been 

compared^  and  the  mistake  rectified  ?     Would  not  written  g^^j^jjj^ 

or  verbal  instructions  from  the  testator  to  his  solicitor  to  _    ▼• 

PaLM£K. 

draw  the  will  in  the  altered  form  be  equally  admissible  ? 
In  what  respect  do  such  verbal  instructions  differ,  for 
this  purpose,  from  a  contemporaneous  declaration  by  the 
testator  to  another  person  that  he  had  determined  in  his 
will  to  dispose  of  his  property  in  the  manner  carried 
into  effect  by  the  will  as  altered?  What  distinction 
can  be  drawn  between  the  draft  of  the  will  or  the 
written  instructions  for  the  will,  and  the  verbal  declara- 
tion of  the  testator*8  intention,  except  as  to  the  strength 
of  the  evidence  which  they  respectively  afford  ?  As  to 
admissibility,  they  all  seem  to  rest  on  the  same  principle : 
and,  if  the  verbal  declaration  of  intention  must  be  re- 
jected, so  must  the  draft  of  the  will  with  the  initials  of 
the  testator  affixed  to  it.  It  would  not  be  very  creditable 
to  the  law  if  such  evidence  were  to  be  excluded ;  as  a 
logical  inference  might  be  fairly  drawn  from  it  respecting 
the  priority  of  two  events,  that  is  to  say,  the  making  of 
the  alteration  and  the  execution  of  the  will ;  and  I  am  not 
aware  of  any  principle,  rule  of  law,  decided  case  or  dictum 
against  the  admissibility  of  such  evidence.  I  allow  we 
cannot  be  guided  alone  by  the  consideration  that  both 
parties  claim  under  the  testator ;  for  declarations  of  the 
testator  after  the  time  when  a  controverted  will  is  sup- 
posed to  have  been  executed  would  not  be  admissible  to 
prove  that  it  had  been  duly  signed  and  attested  as  the 
law  requires;  and,  for  the  same  reason,  a  declaration  by 
the  testator  after  the  will  was  executed,  that  the  alteration 
had  been  made  previously,  would  be  inadmissible.  But 
the  previous  declarations  of  the  testator  as  to  his  testa- 
mentary intentions  do  not  seem  to  be  liable  to  the  same 
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VoiwmXVL    objections.     They  demonstrate  that  the  alteration  is  not 
_  an  after-thought;  they  cannot  have  been  uttered  with 


Srali^m    *°y  ^^®^  of  evading  the  law  respecting  the  execution  of 
p  ^-  wills ;  and  they  still  leave  upon  the  devisee  the  burthen 

of  proving  by  reasonable  evidence  that  this  law  has  been 
complied  with. 

There  certainly  is  evidence  which,  in  particular  cases, 
would  weigh  with  a  reasonable  man  in  forming  a  belief 
on  a  doubtful  question,  and   which  the  law  excludes 
because,  if  generally  admitted,  it  would  more  frequently 
mislead  than  guide  to  a  just  conclusion.    But  this  evi- 
dence is  not  of  that  nature;  for,  although  it  may  vary 
very  much  with  respect  to  the  weight  to  be  given  to  it, 
it  seems  liable  to  no  greater  objection  than  the  declara- 
tions of  the  testator  respecting  his  testamentary  inten- 
tions where  a  will  is  impeached  on  the  ground  of  incom- 
petency or  of  fraud.     If  declarations  of  the  testator  arc 
receivable  to  rebut  the  presumption  respecting  an  altera- 
tion in  a  will  in  the  handwriting  of  another  person,  is 
there   to  be  a  different  rule  as  to  a  holograph   will? 
There  being  a  greater  facility  in  altering  such  a  will  afler 
its  execution,  the  declarations  may  be  entitled  to  less 
weight:  but  surely,  if  they  are  admitted  with  respect  to 
the  alteration   of   one  class  of  wills,  they  cannot   be 
excluded  with  respect  to  the  other. 

Although  no  decision  can  be  quoted  in  which  such 
evidence  for  rebutting  this  specific  presumption  has  been 
admitted,  no  case  has  occurred  in  which  it  has  been 
rejected ;  and  in  cases  closely  analogous  similar  evidence 
has  often  been  received.  Declarations  of  the  testator 
have  been  admitted  to  rebut  the  presumption  that  a 
legacy  is  satisfied  by  a  provision  in  the  lifetime  of  the 
testator,  and  to  rebut  the  presumption  as  to  an  executor 
being  entitled  to  the  residue  of  the  personal  estate.     Not 


▼. 
Palmeb. 
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only  where  the  competency  of  the  testator  is  in  dispute,   Qneen^t  Bench. 

but  in  all  cases  where  there  is  any  imputation  of  fraud  in  ! — 

the  making  of  the  will,  the  declarations  of  the  testator  shallcross 
are  admitted  respecting  his  dislike  or  affection  for  his  rela- 
tions, or  those  who  appear  in  the  will  to  be  the  objects 
of  his  bounty,  and  respecting  his  intentions  either  to 
benefit  them  or  to  pass  them  by  in  the  disposition  of 
his  property  ;  Doe  dem.  Atten  v.  AHen  (a),  and  Doe  dem. 
EUU  V.  Hardy  (6). 

The  case  -of  Bateman  v.  Pennington  {c\  although  not 
adverted  to  in  the  argument,  appears  entitled  to  great 
consideration.  The  executors  of  Richard  Sparling  Berry y 
the  testator  having  died  suddenly,  propounded  for  pro- 
bate in  the  Prerogative  Court  of  Canterbury  two  papers 
found  in  his  escritoire.  The  first  was  a  will  written  in 
ink,  with  the  date,  5th  of  October  1837,  written  in  pencil 
in  the  third  line,  with  the  signature  of  the  testator 
likewise  written  in  pencil,  and  preceded  by  the  following 
words  also  written  in  pencil: — "In  case  of  accident  I 
sign  this  my  will."  This  paper  had  a  clause  of  attesta- 
tion, but  without  the  subscription  of  any  witness.  The 
other  paper,  without  date,  in  the  form  of  a  will,  was  sub 
scribed  by  the  testator  in  ink ;  this  paper  had  a  clause 
of  attestation  without  the  subscription  of  any  witness. 
The  deceased  at  the  time  of  his  death  was  seised  of  real 
estates  and  possessed  of  personal  property  of  great  value, 
which  were  all  disposed  of  by  these  testamentary  papers. 

Now,  prima  facie,  these  papers  were  not  entitled  to 
probate,  the  presumption  being  that  they  were  only 
deliberative :  and  Sir  Herbert  Jenner  rejected  an  allega- 
tion, in  support  of  them,  which  relied  chiefly  upon  the 

(a)  12  A.  if  E,  451.  (6)  I  Moo.  §•  Rob,  525. 

(c)  a  Afoore't  P.  C.  C.  223. 
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r^hime  XVI.    declaration  in  pencil — **  In  case  of  accident  I  sign  this 
my  wilL"     But  upon  appeal  to  the  Judicial  Committee 


Doe  dem.      ^jjjg  sentence  was  reversed ;  and,  the  cause  being  then 

▼•  retained,  probate  was  granted,  although  the  date  and 

Palmer.  *^  "  .  . 

signature,  being  in  pencil,  were  presumptively  delibera- 
tive, and  the  circumstance  of  the  attestation  clauses 
being  unwitnessed  afforded  a  strong  presumption  against 
the  will ;  the  Court  of  Appeal  being  influenced  by  the 
declaration  of  the  deceased  that  he  intended  to  die 
testate.  Might  not  a  similar  declaration  in  writing  by 
the  deceased  on  another  paper,  or  by  word  of  mouth, 
have  been  admitted  equally  to  rebut  the  presumption  ? 

Almost  all  the  cases  cited  on  the  part  of  the  plaintiff 
were  merely  instances  of  the  rejection  of  declarations  of 
the  testator,  where  the  question  was  upon  the  construc- 
tion of  ambiguous  language  used  by  him  in  his  will. 
But  this  is  not  a  case  of  patent  ambiguity,  or  upon  the 
meaning  of  words  at  all,  the  question  being  entirely  one 
of  fact  upon  the  priority  of  two  events,  the  making  of 
the  alteration  and  the  execution  of  the  wilL  It  there- 
fore much  more  nearly  resembles  the  cases  respecting 
the  factum  of  the  wull,  in  which  the  declarations  of  the 
testator  have  often  been  admitted. 

The  plaintiff's  counsel  relied  much  upon  Earl  of 
Newburgh  v.  Countess  Dowager  of  Nexdburgh  (a),  where, 
the  testator  having  executed  a  will  devising  to  his  wife 
lands  in  the  county  of  Sussex,  it  was  proposed,  with  a 
view  of  making  the  will  likewise  carry  to  her  lands  in 
the  county  of  Gbucester,  to  prove  that  the  draft  of  the 
will,  prepared  by  the  solicitor  and  settled  by  the  con- 
veyancer, devised   to   the   wife   lands  in  the   counties 

(a)  5  Madd,  364.  The  decision  in  tbc  House  of  Lords  is  stated  in 
8  Bing,  254. 


XIV.  VICTORIA.  761 

of  Sussex  and  Gloucester,  which  the  testator  approved   QMen'$  Bauk. 

of,  and  desired  to   be  copied  for  his  execution,  and  * 

that  the  stationer  who  copied  it  inadvertently  left  out    ^^^^^ 
the   words   "and  Gloucester,^  and  changed  the   word  ^• 

"  counties"  into  "county."  Sir  John  Leach,  Vice  Chan- 
cellor, and  afterwards  the  House  of  Lords,  according  to 
the  unanimous  advice  of  all  the  Judges,  decided  that 
the  evidence  was  not  admissible  to  enlarge  the  devise 
as  it  appeared  on  the  face  of  the  will.  There  can  be 
no  doubt  as  to  the  propriety  of  that  decision ;  for  the 
proposed  addition  would  have  been  a  new  will,  contrary 
to  the  Statute  of  Frauds.  But  in  the  present  case  the 
evidence  admitted  was  to  shew  that  the  devise  under 
which  the  defendants  claimed  was  part  of  the  will  when 
it  was  duly  executed. 

The  case  of  Miller  v.  Trovers  {a)  is  equally  well 
decided,  and  equally  inapplicable.  There  the  testator 
devised  all  his  freehold  estates  in  the  county  of  JJme' 
rick  and  city  of  Limerick,  having  no  estates  in  the 
county  of  Limerick,  and  a  very  small  estate  in  the  city 
of  Limerick,  but  large  estates  in  the  county  of  Clare, 
which  he  intended  to  pass  by  his  will,  but  did  not 
mention.  The  devisee  proposed  to  shew  by  parol  evi- 
dence that  the  estates  in  the  county  of  Clare  were 
devised  to  him  in  the  draft  of  the  will ;  that  the  draft 
was  sent  to  a  conveyancer  to  make  certain  alterations, 
not  affecting  the  estates  in  the  county  of  Clare ;  that  by 
mistake  he  erased  the  county  of  Clare;  and  that  the 
testator,  after  keeping  the  will  by  him  for  some  time, 
executed  it  without  adverting  to  this  alteration.  Lord 
Chancellor  Brougham,  by  the  advice  of  Lord  Chief 
Justice  Tindal  and  Lord  Chief  Baron  Lyndhurst,  most 

(a)  8  Bing,  244. 
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Doedem. 

Shallceoss 

▼. 

Palmer. 


Vdumexvi.    properly  held  that  the  proposed  evidence   was  inad- 
^^^^'        missible. 

The  only  other  case  cited  worth  mentioning  was  Dae 
dem.  Hiscocks  v.  Hiscocks  (a).  There  a  testator  devised 
lands  to  his  son  John  Hiscocks  for  life,  and  on  his  decease 
to  the  testator's  grandson  John  Hiscocksy  eldest  son  of  the 
said  John  Hiscocks,  for  life,  and  on  his  decease  to  the  first 
son  of  the  body  of  his  said  grandson  John  Hiscocks,  in 
tail  male,  with  remainder  over.  At  the  time  of  making 
the  will  the  testator's  son,  John  Hiscocks,  had  been  twice 
married ;  by  his  first  wife  he  bad  one  son,  Simon  ;  by  his 
second  an  eldest  son  John,  and  other  younger  children, 
sons  and  daughters.  The  question  was  whether  this 
John  or  Sinum  should  take,  neither  of  them  answering 
fully  the  description  given  in  the  will.  An  ejectment 
being  brought  by  Simon  against  John,  it  was  proposed 
to  offer  in  evidence  the  instructions  given  by  the  tes- 
tator for  his  will,  and  abo  declarations  made  by  him 
after  its  execution,  to  shew  that  Simon  was  really  the 
person  in  his  contemplation  as  the  object  of  his  bounty 
at  the  time  of  making  the  will.  This  evidence  was 
received;  but  the  Court  of  Exchequer  set  aside  a 
verdict  founded  upon  it,  being  of  opinion  that  for  the 
purpose  of  removing  this  ambiguity  the  declarations 
of  the  testator  ought  not  to  be  received  as  to  what  he 
intended  to  do  in  making  his  will.  The  object  of  the 
evidence  was  to  assist  in  the  construction  of  the  will ; 
and  the  real  question  was,  whether  this  should  be  con- 
sidered as  an  instance  of  latent  or  patent  ambiguity. 
The  decision,  therefore,  whether  right  or  wrong,  is  no 
authority  in  this  case,  where  the  question  is  totally 
different. 


(a)  5  M,  ^  fF.  363. 
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Upon  the  whole,  there  being  no  authority  adverse  to  QueenU  Bench, 

the  defendants,  analogous  cases  being  in  their  favour,  * 

and  the  admission  of  the  contested  evidence  appearing    ^^  ^®™* 

to  us  to  be  conducive  to  truth  and  justice,  we  are  of  ▼• 

"^  Palmer. 

opinion  that  it  was  rightly  admitted.     This  is  the  only 

question  which  we  have  to  determine.     If  the  evidence 

was  admissible,  the  weight  to  be  given  to  it  was  a  question 

for  the  jury. 

But  it  may  be  proper  to  notice  an  argument  much 

pressed  at  the  bar,  that  the  declarations  in  favour  of 

AppoWna  Biddvlph  are  completely  outweighed  by  the 

subsequent  deliberate  intention   which   the   testator  is 

supposed  to  have  entertained  to  leave  the  premises  in 

question  in  fee  simple  to  his  brother  Francis.     Although 

we  should  believe  that  the  limitation  of  the  premises, 

as  first  framed,  was  by  deliberation  and  not  by  mistake, 

this  does  not  shew  that  the  testator  had  ever  for  one 

moment  changed  his  intention  to  make  a  provision  by 

his  will  for  Appollina  Biddulph.     Here,  the  alteration 

consists  in  turning  a  devise  in  fee  of  certain  cottages  to 

Francis  Brookes  into  a  limitation  to  him  for  life,  with 

a  remainder  in  fee   to   Appollina  Biddulph.     If  for  a 

moment  he   intended  she   should  take  no  interest  in 

these  cottages,  we  must  recollect  the  declarations  proved 

were  not  that  he  meant  to  leave  these  specific  cottages 

to  her,  only  that  he  meant  to  provide  for  her  by  his 

will ;  and  it  might  easily  have  happened  that  before  he 

had  finished  the  writing  of  his  will,  or  upon  reading  it 

over  before  it  was  executed,  he  recollected  that  he  had 

made  no  provision  for  her,  and  that  he  then  introduced 

the  alteration,  with  a  view  to  keep  the  promise  which 

he  had  often  made.     This  seems  much  more  probable 

ihau  that  he  introduced  the  alteration  after  the  will  was 


/ 


Pauish. 
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Volume  XV r.    executed,  and  before  it  was  sealed  up  in  the  manner 

1851 
'        described,  although  it  afterwards  remained  in  his  own 

Shal^^m  C"s^^y-  Not  only,  may  all  be  presumed  to  know  the 
law  upon  the  subject;  but  this  testator  himself  had 
executed  a  prior  will,  and  was  acquainted  with  the 
solemnities  required  for  a  valid  devise  of  real  estate. 
There  appears  to  be  no  ground  for  the  conjecture  that 
he  might  have  altered  the  will  after  its  execution,  in- 
tending to  have  it  reattestcd  and  republished;  he  had 
an  ample  opportunity  to  have  done  so  if  he  had  so 
intended.  There  seems  every  reason  to  believe  that  he 
sealed  up  the  will  immediately  after  its  execution  ;  and 
he  certainly  delivered  it  in  a  sealed  packet  a  few  weeks 
before  his  death  to  Mary  Thornton^  intending  that  it 
should  remain  in  her  custody  till  he  should  commit  the 
fatal  act  which  he  then  meditated. 

We  therefore  think  that  the  jury  were  fully  justified 
in  coming  to  the  conclusion  that  the  alteration  was 
made  before  the  will  was  executed.  If  the  lessor  of  the 
plaintiff  had  proved  that  down  to  the  execution  of  the 
will  the  testator  did  not  know  of  the  existence  of  Appol- 
Una  Biddulph,  or  that  he  had  expressed  a  purpose  to 
exclude  her  from  his  will,  an  answer  would  have  been 
given  to  the  evidence  offered  by  the  defendants  to  rebut 
the  presumption  that  the  alteration  was  subsequent  to 
the  will ;  but  the  obliterated  words  shewing  that  these 
premises  had,  at  the  first  writing  of  this  clause  in  the 
will,  been  limited  in  fee  to  Francis,  afford  a  sufficient  an- 
swer. It  being  quite  certain  that  the  testator  intended 
that  AppoUina  Biddulph  should  take  the  premises  afler 
the  death  of  Francis^  and  the  intention  appearing  to 
us  to  be  testified  according  to  the  rules  of  law,  we 
think  that  she  ought  to  be  allowed  to   remain  in  the 
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possession  of  them;   and  that  this  rule  to  enter  the  Qiuen*9 BokIL 

verdict  for  the  lessor  of  the  plaintiff  ought  to  be  -dis-  ^ 

Chaiged.  Doedem. 

Rule  discharged  {dy  ▼• 


pALicsa. 


(a)  Rq>orted  by  IL  Hall,  Esq.,  and  C.  BUukbwm^  Esq. 


The  Master,  Wardens,  Assistants  and  Fellowship 
of  The  Company  of  Tobacco  Pipe  Makers 
of  the  Cities  of  London  and  Westminster 
and  the  Kingdom  of  England  and  Dominion 
of  Wales  against  Robert  Loder. 

T^EBT.     The  count   stated   that,  by  a  charter  of  <^^.^b^» 

15  Car,  2.,  King  Charles  the  Second,  after  incorpo-  Company  lu- 
.  .  .  iog  in  the  cor- 

ratmg  the  Tobacco  pipe  makers  by   the  above  name,  poratename, 

granted  that  there  should  be  one  Master,  four  Wardens,  under  a  by-law, 

made  under 
the  charter. 

The  declaration,  after  stating  provisions  of  the  charter  empowering  the  Master,  'Wardens 
and  Assistants  of  the  Company,  or  the  greater  number  of  them,  to  make  by-laws  for  the 
government  of  the  Company  and  every  member  thereof,  and  of  all  other  persons  exercising 
tne  art  or  mystery  of  &c,  within  England,  and  for  enforcing  such  by-laws  by  penalties, 
averred  that,  by  the  Master  and  the  major  part  of  the  Wardens  and  Assistants,  after  the 
acceptance  of  the  charter,  at  the  Company's  then  place  of  meeting  assembled,  it  was, 
according  to  the  powers  of  the  charter,  for  the  government  as  well  of  the  said  society  as 
of  all  such  other  personji,  ordained,  inter  alia,  that  every  brother  of  the  Company  should 
pay  to  the  Master  and  Wardens  for  the  time  bein^  to  the  use  of  the  Company  8«.  yearly, 
and  every  journeyman  A».  yearly  to  the  Company  tor  the  use  thereof,  upon  pain  that  every 
person  neglecting  to  pay  at  the  quarterly  courts,  or  to  the  Renter  Waraen  within  ten  days, 
should  foneit  and  pay  twice  so  much  to  the  Master  and  Wardens  for  the  time  being  or  some 
of  them ;  and  that  all  fines  should  be  levied  by  the  beadle  and  Renter  Warden,  or  other 
person  to  be  appointed  by  the  Master  &c.  of  the  Company ;  and  that  persons  liable  and 
making  default  m  payment  should  be  sued  for  the  same  at  the  suit  and  m  the  name  of  the 
Master  &c.  (giving  the  full  corporate  name  of  the  Company).  Averments,  that  the  Com- 
pany had  never  any  source  of  revenue  other  than  the  moneys  receivable  «nder  the  by-laws, 
and  that  the  defendant  was  a  brother  and  liable  to  pay  the  8<.  a  year :  Breach,  non-payment, 
whereby  forfeiture  to  the  double  amount  had  accrued.  Plea:  Statute  of  Limitations, 
31  Jo.  1.  c.  16. 

Held,  on  demurrer  to  the  plea :  That  the  declaration  was  not  objectionable  on  the  gpround 
of  the  action  being  brought  in  the  name  of  the  Company,  nor  for  omitting  to  shew  that  the 
meeting  which  made  the  by-laws  was  duly  summoned,  and  that  the  major  part  of  each 
integrd  portion  of  the  Company  concurred  m  the  making. 

And  that  the'cause  of  action  was  within  stat.  21  /a.  1.  c.  16.  i.  3.,  and  the  plea  good. 

VOL.   XVL   N.  6.  3d 
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Vohme  XVL   and  fifteen  or  more  Assistants  of  the  said  Society,  to  be 

1851 

elected  in  manner  thereinafter  expressed ;  and  the  King 


Pot^Makerb'  ^^"^^  ^y  ^^  charter,  nominated  the  first  Master,  and 
Company  first  four  Wardens,  to  hold  office  till  Lady  day  1664, 
LoDEB.  and  the  first  fifteen  Assistants,  and  ordained  that  the 
said  fifteen  persons  so  named  should  be  and  continue 
Assistants  of  the  said  Society  for  and  during  their  natural 
lives,  if  not  thence  removed  for  some  reasonable  cause, 
and  should  be  aiding,  counselling  and  assisting  unto  the 
said  Master  and  Wardens  for  the  time  being,  for  the 
better  government  of  the  said  Master,  Wardens  and 
Society  and  every  member  thereof,  and  for  the  esta- 
blishment of  good,  reasonable  and  wholesome  ordi- 
nances &C.,  concordant  and  agreeable  to  and  with  the 
laws  of  England^  for  the  well  ordering  and  governing 
of  the  whole  body  of  the  said  Society  and  every  member 
thereof.  The  count  then  stated  that  the  charter  pro- 
vided for  the  election  of  the  Master,  and  that  the  said 
"  Master,  Wardens  and  Assistants,  or  the  greater  part  of 
them,"  should  yearly,  at  their  hall  or  place  of  meeting, 
elect,  out  of  the  said  Assistants,  four  that  shall  be  new 
Wardens  of  the  said  Society,  to  continue  Wardens  of  the 
said  Society  until  the  end  and  term  of  one  whole  year 
then  next  ensuing,  and  from  thence  until  some  other 
meet  person  should  be  elected  and  chosen  into  the  said 
office  of  Wardens,  unless  removed  thence  for  jiist  cause ; 
and  that,  in  case  of  the  death  or  amotion  of  any  Master 
or  Warden,  the  vacancy  should  be  filled  up  from  the 
Assistants.  And^  in  case  of  the  death  or  removal  of  an 
Assistant,  the  Master,  Wardens,  Assistants,  or  the  greater 
number  of  them,  should  choose  a  successor  out  of  the 
Society.  And,  further,  the  King  granted  to  the  said 
Master,  Wardens,  Assistants  and  Society,  and  their  suc- 
cessors, that,  it  should  be  lawful  ^^  to  and  for  the  said 
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Master,  Wardens  and  Assistants  fur  the  time  being,  or  .Qtuen**  Bnteh. 
the  greater  part  of  them,"  from  time  to  time  to  set  or 
impose  a  reasonable  6ne,  not  exceeding  10/.,  upon  any      Tobacco   ^ 
person  thereafter  elected  Master,  Warden  or  Assistant,      Company 

V 

and  refusing  to  serve,  and  to  levy  such  fine  by  distress  Lodbe. 
&C.,  ^*  and  the  same  to  receive  and  keep  to  the  use  of 
the  said  Master,  Wardens,  Assistants  and  Society,  and 
their  successors."  And  the  King  further  granted  to 
the  said  Master,  Wardens  and  Society,  and  their  suc- 
cessors, that  it  should  be  lawful  "to  and  for  the  said 
Master,  Wardens  and  Assistants,  and  their  successors, 
or  the  greater  number  of  them,"  when  and  so  often  as 
it  should  seem  needful  and  expedient,  to  assemble, 
themselves  together,  at  or  in  their  hall  or  place  of 
meeting,  and  there,  ^^from  time  to  time,  and  at  all 
times  convenient  thereafter,  to  treat  and  consult  of, 
determine,  constitute,  ordain  and  make  any  constitu« 
tions,  statutes,  laws,  ordinances,  articles,  and  orders 
whatsoever,  which  to  them,  or  the  greater  number  of 
them,  should  seem  reasonable,  profitable  or  requisite 
for,  touching  or  concerning  the  good  estate,  rule  and 
government  of  the  said  Master,  Wardens,  Assistants 
and  Society,  and  every  member  thereof,  and  in  what 
order  or  manner  the  said  Master,  Wardens,  Assistants, 
and  Society  of  Tobacco  Pipe  Makers,  and  all  and  every 
other  person  or  persons  using  or  exercising  the  art  or 
mystery  of  making  Tobacco  Pipes,"  within  England  or 
Wales,  should  demean  and  behave  themselves,  touching 
or  concerning  the  said  art ;  "  and  all  and  singular  such 
pains,  penalties  and  punishments,  by  fines  and  amer- 
ciaments, or  by  any  of  them,  against  or  upon  any 
offender  or  offenders  which  should  transgress,  break 
or  violate  the  said  constitutions,  laws,  statutes,  articles 
3  D  2 
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r«/K.T€  XV L  or  ordinances  to  be  made,  ordained  and  established,  or 

'__! any  of  them,  to  provide,   impose   and  limit,   and   the 

Pim^mIkers'®*^™®  ^^^  ^^^^7  parcel  to  ask,  levy,  take,  and  receive  by 
Company  ^^y  of  distress,  or  otherwise  by  any  lawful  ways  or 
LoDEB.  means,  of  or  against  the  offender  or  offenders,  his  or 
their  goods  or  chattels,  or  any  of  them,  as  the  case  should 
require,  and  as  to  the  Master,  Wardens  and  Assistants 
of  the  said  Society,  or  the  greater  part  of  them,  for  the 
time  being,  should  seem  convenient  and  expedient  All 
which  laws,  ordinances,  constitutions,  orders,  and  articles, 
so  to  be  made,**  &c.,  ''  the  King  willed,  and  by  those 
presents,  for  him,  his  heirs,  and  successors,  did  grant 
and  command  to  be  from  time  to  time  and  at  all  times 
observed,  obeyed  and  performed  in  all  things  as  the 
same  ought  to  be  under  the  reasonable  pains,  penalties, 
forfeitures  and  punishments  in  the  same  to  be  imposed 
provided,  inflicted  and  limited,  so  as  the  same  la¥r8, 
statutes,  articles,  and  ordinances,  pains,  penalties,  for- 
feitures, fines  and  amerciaments,  or  any  of  them,  should 
be  not  repugnant  or  contrary  to  the  laws  and  statutes 
of  that  his  realm  of  Englandy  or  prejudicial  to  the  cus- 
toms of  the  City  of  London^  Further  grant,  unto  the 
Master,  Wardens,  &c.,  that  they  should  have  power  to 
elect  one  or  more  Beadle  or  Beadles.  And,  for  the 
better  observation  and  due  performance  of  the  said  or- 
dinances, acts  and  statutes,  to  be  made  as  aforesaid,  the 
King  ordained  that  the  several  persons  thereinbefore 
named,  and  all  other  person  or  persons  whatsoever  that 
was  and  should  be  a  member  or  fireeman  of  the  said 
Society,  should  take  a  corporal  oath  before  the  Master 
and  Wardens,  or  any  two  of  them,  for  the  due  perform- 
ance, observation  and  execution  of  all  such  lawful, 
reasonable  and  wholesome  acts,  statutes  and  ordinances, 
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as  should  from  time  to  time  be  made  by  the  said  Master,  Q^m't  Benek. 

1851. 
Wardens  and  Assistants,  and  their  successors,  according  ! — 

to  the  tenor  and  the  true  intent  of  those  presents,  before  ^Jf^u^^^* 
he,  or  they  should  be  permitted  to  exercise  the  said      Comply 
trade  as  a  freeman  or  member  of  the  said  Society.  Lodm. 

The  count  then  averred  that,  after  the  making  and 
acceptance  of  the  letters  patent,  to  wit  on  &a,  **  at 
the  then  place  of  meeting  of  the  said  City  of  London, 
to  wit  at"  &c.,  *^  the  then  Master,  and  the  major 
part  of  the  then  Wardens  and  Assistants  of  the  said 
Company,  assembled,  convocated  and  congregated 
themselves  together  to  treat  and  consult  of,  and  deter- 
mine, certain  ordinances  touching  the  good  estate,  rule 
and  government  of  the  said  Society,  and  the  demeanour 
and  behaviour,  as  well  of  the  said  Society,  as  of  all  other 
persons  using  or  exercising  the  said  art  or  mystery 
within  the  limits  in  that  behalf  above  mentioned,  in 
certain  matters,  causes  and  things  concerning  the  said 
art  or  mystery  and  the  said  Society;  and,  the  then 
Master  and  the  major  part  of  the  then  Wardens  and 
Assistants  of  the  said  Company  being  so  there  assem- 
bled  together,  it  was  then  and  there  by  them,  according 
to  the  powers  granted  to  them  by  the  said  letters  patent 
and  by  force  of  the  same,  for  the  good  estate,  rule  and 
government  as  well  of  the  said  Society  as  of  all  such 
other  persons  as  aforesaid,  in  the  behalf  aforesaid, 
ordered,  ordained,  established  and  declared  (amongst 
other  orders  and  ordinances  then  and  there  made)  that 
all  the  assemblies  of  the  said  Master,  Wardens  and 
Assistants  of  the  said  Company,  and  all  assemblies  of  all 
the  members  of  the  said  Company,  should  be  holden  at 
some  fit  and  convenient  place,  to  be  appointed  for  that 
purpose  by  the  Master,  Wardens  and  Assistants  of  the 
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Vciume  XV L    said  Company  for  the  time  being,  or  the  greater  part  of 

-'    -  them,  within  the  City  of  London^  or  three  miles  of  the 

Pipe^Makebs*  8*™®-  Also,  that  the  Master,  Wardens  and  Assistants 
Company  ^f  ^^  g^jj  Company  should  meet  and  assemble  at  their 
LooEB.  place  of  meeting,  to  be  appointed  as  aforesaid,  and  hold 
a  Court  there,  four  times  in  every  year,  once  in  every 
quarter  of  the  year,  for  the  transacting  and  managing 
the  affairs  and  business  of  the  said  Company,  which 
quarter  days  should  yearly  for  ever  be  upon  the  days 
following:  that  is  to  say"  &c.  "Also,  that  as  well  every 
freeman  and  brother  of  the  said  Company,  within  Lon- 
don and  WestminsteTj  and  any  other  parts  &c.  within 
England  and  Wales  as  limited  by  the  said  charter,  either 
using  or  not  using  the  said  art,  mystery,  &c.,  should  pay 
yearly,  by  the  name  of  quarterage  money,  to  the  Master 
and  Wardens  for  the  time  being,  to  the  use  of  the  said 
Corporation,  the  sum  of  8«.  yearly,  which  should  be  paid 
quarterly  by  equal  portions :  and  every  journeyman  or 
joumeywoman  of  the  said  Company,  who  should  be 
kept  or  set  on  work  by  or  with  any  member  or  members 
thereof,  should  pay  45.  yearly,  at  the  four  quarter  days 
aforesaid,  by  equal  portions  to  the  said  Company,  for 
the  use  thereof:  and  that  the  same  quarterage  should 
be  paid  at  their  said  quarterly  assemblies  in  the  place 
of  meeting  aforesaid,  upon  pain  that  every  person  re- 
fusing or  neglecting  to  pay  his  or  her  quarterage  at  the 
said  quarterly  courts,  or  to  the  Renter  Warden  within 
the  space  of  ten  days  after  any  of  the  said  quarterly 
meetings,  according  to  the  rates  aforesaid,  should  forfeit 
and  pay  twice  so  much  as  should  be  at  any  time  in 
arrear  and  not  paid  to  the  Master  and  Wardens  for  the 
time  being  or  some  of  them.  Also,  that,  if  any  person 
who  should  be  chosen  Master  of  the  said  Company,  and 
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liable  by  the  charter  thereof  to  serve  the  said  office,   Qiieen*$  BeKciL 

should  refuse  to  undergo  or  accept  the  same,  or  to  take 

the  oath  of  office  appointed  by  the  said  ordinances  for  pj^^^^  . 
him  to  take,  such  last  mentioned  person,  for  every  such  Company 
refusal  to  undergo  or  accept  the  said  office  or  to  be  Lodejeu 
sworn  in  form  aforesaid,  should  forfeit  and  pay  to  the 
said  Company  for  the  use  thereof  10/.  And  that,  if 
any  person  who  should  be  chosen  to  be  a  Warden 
ahould  refuse  to  accept  the  said  office,  or  to  take  the 
oath  in  that  behalf,  he  should  forfeit  and  pay  to  the  said 
Company,  for  the  use  thereof,  6i  ISs.  4d. :  And  that, 
if  any  person  chosen  Assistant  should  in  like  manner 
reftise,  he  should  forfeit  and  pay  to  the  said  Company, 
for  the  use  thereof,  51.  6s.  Sd.  Also  that,  if  any  person 
or  persons  free  of  the  said  Company,  or  using,  exercising 
or  following  the  said  art,  mystery,  &c.  within  London  and 
Westminster,  and  any  other  parts  &c.,  within  England 
and  fFales,  as  appointed  by  the  aforesaid  charter,  being 
specially  required  thereunto  should  obstinately  and  wil- 
fully refuse,  upon  convenient  summons  and  warning 
given,  either  to  appear  or  meet  at  any  general  or  par- 
ticular court  or  meeting  at  the  place  of  public  assembly 
for  the  said  Company  to  be  appointed  by  the  Master 
and  Wardens  thereof  for  the  time  being,  or  to  pay  or 
bear  his  or  their  rateable  part  and  parts  of  all  such 
assessments,  levies,  impositions  and  common  charges 
whatsoever,  for  any  duties  to  the  King's  Majesty,  or  to 
the  benefit,  advantage,  credit  or  emolument  of  the  said 
Company,  or  to  bear  or  perform  any  public  office  or 
service  meet  and  decent  to  be  borne  or  performed  by 
the  like  brothers  or  members  of  the  said  Company, 
or  by  him  or  them,  that  then  every  person  so  re- 
fusing &c.  should  forfeit  and  pay  for  every  such  refusal 
lOi    Also  that  the  younger  Warden  of  the  said  Com- 
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Fciume  XFi.    paiij  should  be  called  the  Renter  Warden  thereof,  and 

1__  (accompanied  by  the  beadle  for  the  time  being  of  the 

FmU^tw'  said  Company)  should  gather  and  receive  all  the  rents, 
Company  quarterages,  penalties,  forfeitures,  sum  and  sums  of 
LoDSB.  money,  due  and  to  be  due  unto  the  said  Company 
without  further  or  other  warrant  Also  that  the  oflScial 
oath  to  be  taken  by  each  of  the  Assistants  of  the  said 
Society,  that  is  to  say  upon  the  Holy  Evangelists^  should 
be  in  the  form  following:  that  b  to  Bay**: — The  form 
of  the  oath  was  then  set  out ;  on  which  nothing  turned. 
**  And  also  that  all  fines,  issues,  forfeitures,  amercia- 
ments, impositions  and  other  sums  of  money  whatsoever 
lost  or  forfeited  or  payable  for,  or  in  respect  or  in  conse- 
quence of,  the  breach  of  any  law,  ordinance  or  order  in 
those  laws  and  ordinances  contained,  should  be  fix>m  time 
to  time  taken,  levied  and  received  of  the  person  and 
persons  offending  by  the  beadle  and  Renter  Warden  for 
the  time  being,  or  other  person  to  be  appointed  by  the 
Master,  Wardens  and  Assistants  of  the  said  Company 
for  the  time  being,  or  the  greater  part  of  them ;  which 
said  fines,  issues,  forfeitures,  amerciaments,  impositions 
and  all  other  sums  as  aforesaid  should  be  paid  over,  go, 
remain,  and  be  had,  taken,  possessed  and  kept  by  the 
said  Master  and  Wardens  successively  to  and  for  an 
addition  of  stock  to  the  said  Company,  or  be  by  them 
otherwise  employed  as  occasion  should  serve,  for  the 
public  use,  benefit  and  advantage  of  the  said  Company 
and  their  successors  for  ever.  And,  in  default  of  payment 
of  any  such  fines,  issues,  forfeitures,  amerciaments,  im- 
positions and  such  other  sums  as  thereinbefore  men- 
tioned, to  the  said  beadle  and  Renter  Warden  for  the 
time  being,  or  such  other  person  to  be  appointed  by  the 
Master,  Wardens  or  Assistants,  as  aforesaid,  all  and 
every  person  and  persons  liable  to  pay  the  same  should 
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be  sued  and  prosecuted  for  the  same  in  any  of  the   Queen'*  Bench. 

Courts  of  Record  of  His  then  present  Majesty  or  His  ' 

successors  at  Westminster^  by  action  of  debt  at  the  suit  pi^^makehs' 
and  in  the  name  of  TTie  Master,  Wardens^  Assistants      Company 
and  Fellowship  of  the  Company  of  Tobacco  Pipe  Makers       Ix)DEa. 
of  the  Cities  of  London  and  Westminster,  and  the  Kingdom 
of  England  and  Dominion  of  Wales,  as  the  case  should 
be  and  require." 

Averment:  That  the  said  Company  have  not,  nor 
ever  had,  any  other  revenue  or  source  of  revenue,  except 
the  moneys  receivable  and  received  under  and  by  virtue 
of  the  said  laws  and  ordinances ;  and  that  such  revenue, 
at  the  time  of  the  making  of  the  said  laws  and  ordinances, 
was  not,  nor  at  any  time  since  hath  been,  more  than 
sufficient  to  pay  and  satisfy  the  reasonable  expenses, 
ordinary  and  casual,  of  the  said  Company.  Further 
averments:  That  the  orders  so  made  were  read  and 
ratified  by  Ix)rd  Eldon,  then  Lord  Chancellor,  Sir 
Charles  Abbott,  then  Lord  Chief  Justice  of  the  King's 
Bench,  and  Sir  Robert  Dallas,  then  Lord  Chief  Justice 
of  the  Common  Picas.  The  count  then  stated  that 
defendant  became  a  brother  and  freeman  of  the  Society 
in  1828,  and  was  liable  to  pay  quarterage  thenceforth. 
Breach :  Non-payment  of  quarterages,  whereby  defend- 
ant had  forfeited  and  become  liable  to  pay  plaintiffs 
double  the  amount  of  such  quarterages. 

Plea,  as  to  so  much  as  was  claimed  for  quarterage 
previous  to  1844 :  "  That  this  is  an  action  of  debt 
grounded- upon  a  contract  without  specialty;  and  that 
the  causes  of  action  in  the  introductory  part  of  this  plea 
mentioned  did  not,  nor  did  any  or  either  of  them,  accrue 
to  the  plaintiflF  within  six  years  next  before  the  com- 
mencement of  this  suit:*'  verification. 

Demurrer.     Joinder. 
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Fohme  XV L        The  demuircr  was  argued  in  Hilary  vacation  (a). 
1851. 

Pi^^mI!^er8^  •'^^^^  ^rfrfwem,  for  the  plaintifis.  The  by-law,  being 
Company  approved  by  the  Lord  Chancellor  and  the  two  Chief 
LoDER.  Justices,  according  to  the  provisions  of  stat.  19  H.  7. 
c.  7.,  is  binding  on  the  defendant,  who,  as  is  averred, 
has  become  a  brother  and  freeman  of  the  Society.  The 
main  question  is  whether  the  plea  is  good.  Stat.  21  Jn.  1. 
c.  16.  8.  3.  enacts  that  ^^  all  actions  of  debt  grounded 
tipon  any  lending  or  contract  without  specialty''  shall 
be  brought  "within  six  years  next  after  the  cause  of 
such  actions  or  suit,  and  not  after."  The  question  is, 
whether  debt  for  a  penalty  for  infringing  a  by-law  can 
be  said  to  be  "grounded  on  any  lending  or  contract 
without  specialty?"  The  by-law  derives  its  validity 
from  the  charter,  which  is  of  record.  The  debt  therefore 
is  grounded  on  a  reconl.  The  by-law  is  like  an  act 
done  under  a  power,  which  is  "deemed  to  be  done  by 
the  grantor  of  the  power,  and  to  have  its  validity  from 
him,  and  not  from  the  person  that  executes  it ;"  Jtfiirf- 
dleton  V.  Crofts  (J).  The  authorities  establish  that  stat. 
21  Ja.  1.  c.  16.  6.  3.  does  not  apply  to  actions  of  debt, 
unless  founded  on  something  in  the  nature  of  a  lending. 
Thus  it  does  not  apply  to  debt  on  an  award ;  Hodsden  v. 
Harridge  (c).  There  are  many  other  instances,  collected 
in  5  Bac.  Ahr.  225.,  tit.  Limitation  of  Actions,  (D)  3. 
(7th  ed.).  Most  of  these  are  now  included  in  the 
limitation  clause,  sect.  3,  of  stat.  3  &  4  fT.  4.  c.  42. ; 
but  not  the  present  case. 

(a)  February  14th;  before  PatU$on^  Wightman  and  Erk  Js.  {Cole- 
ridge J.  having  left  the  Court);  and  February  15th,  before  PotteMmt 
Coleridge  BXid  Wightman  J s. 

{b)  2  Atk.  650.  661.  (c)  2  Saund.  64. 
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Udally  contra.     Assampsit  will  lie  to  recover  a  sum  Quten^s  Bemeh. 

1851 
dae  upon  a  custom ;  Mayor  8fc.  of  London  v.  Gony  (a);  L__ 

and  on  a  by-law ;  The  Barber  Surgeons  of  London  v.  p,p^^j^^^g. 
Pelson  (b) :  and  in  Company  of  Feltmakers  v.  Davis  (c)  Company 
it  seems  to  have  been  assumed  that  assumpsit  lay  on  a  Lodsb. 
by-law.  That  shews  that  the  contract  is  not  founded 
on  a  specialty;  if  it  were,  assumpsit  would  not  lie. 
The  action  is  founded  on  the  parol  contract  of  the 
defendant,  who,  on  becoming  a  member  of  the  Society, 
contracted  to  obey  its  laws.  [Patteson  J.  It  might 
be  said  in  the  same  way  that  the  fine  of  a  copyholder 
was  due  on  account  of  a  contract  implied  by  his 
admission.  Wightman  J.  That  assumpsit  will  lie  is  not 
the  test  whether  the  action  is  within  stat  21  Ja.  1. 
c.  16.  s.  3.;  for  assumpsit  might  have  been  brought  on 
the  award  in  Hodsden  v.  Harridge  {d\  as  the  sub- 
mission was  not  under  seal.]  The  I^egislature  would 
have  included  debt  on  a  by-law  in  stat.  3  &  4  fF.  4. 
c.  42.  s.  3.  if  it  had  not  been  already  provided  for  by 
stat.  21  Ja^  I.  c.  16.  s.  3.  Then,  the  declaration  is  bad. 
The  approval  of  a  bad  by-law  does  not  make  it  good ; 
Com.  Dig.  By-Law  (C  6.).  This  by-law  is  made  at  a 
meeting  of  the  Master  and  major  part  of  the  Wanlens 
and  Assistants.  But  such  a  meeting  was  not  competent 
to  make  by-laws,  unless  the  whole  were  summoned  in 
their  distinct  capacity,  so  as  to  have  an  opportunity  to 
attend ;  Rex  v.  Mayor  of  Carlisle  {e).  That  is  not  averred. 
Again,  it  is  said,  that  the  by-law  is  made  by  the  major 
part  of  the  Master,  Wardens  and  Assistants.  But  it 
ought  to  be  shewn  that  it  was  made  by  the  major  part 
of  each  integral  portion  of  the  Society ;  Rex  v.  Miller  {g^. 

(a)  2  Ut.  174.  {h)  ILev,  252. 

(c;  \  B,^  P,  98.  {d)  2  Saund.  61 . 

(e)  I  Strange,  385.  (y)  6  T,  B.  268. 
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rcUmtxrt.    Besides,  the  by-law  itself  is  bad:  The  Lmdcn  Tobacco 

'        Pipe  Makers'  Company  v.  Woodroffe{a).     [Erie  J.     The 

Piw^Ma^kbs'  reason  given  in  that  case  for  holding  the  by-law  bad  is 
Company  ^h^t,  "as  there  is  no  statement  from  which  we  can  collect 
Iajdeb.  that  the  rightful  expenditure  of  the  Company  requires 
any  such  contribution,  this,  which  is  in  the  nature  of  a 
tax  upon  the  Company,  cannot  be  supported"  (6).  There 
is  in  this  declaration  an  averment  inserted  for  the  pur- 
pose of  obviating  that  objection  (c).]  The  action  is 
brought  in  the  name  of  the  Company.'  It  ought  to 
have  been  in  the  name  of  the  Master  and  Wardens,  to 
whom  the  penalty  is  payable;  Company  of  FeUmahers 
V.  Davis  (d),  Piper  v.  ChappeU(e).  [Patteson  J.  The 
by-law,  as  set  out  in  this  declaration,  does  not  unam- 
biguously say  to  whom  the  penalty  is  to  be  paid.] 
Lastly,  the  by-law  is  bad,  as  it  leaves  the  money  at  the 
disposal  of  the  Master  and  Wardens.  The  charter  pves 
the  government  to  the  Master,  Wardens  and  Assistants. 
A  by-law  altering  the  persons  in  whom  a  trust  is  by 
the  charter  reposed  is  void;  Regina  v.  Governors  of 
Darlington  School  {g), 

Addison,  in  reply.  First,  as  to  the  Statute  of  Limita- 
tions. The  circumstance  that  assumpsit  may  lie  for  a 
forfeiture  under  a  by-law  is  not  conclusive ;  for  the  for- 
feitiu*e  would  be  a  good  consideration  for  an  express 
promise,  though  it  is  not  such  a  duty  as  would  raise  an 
implied  promise.  In  TTie  Barber  Surgeons  of  London  v. 
Pelson  {h)  the  question  arose  on  demurrer ;  the  declara- 
tion alleged  a  promise :  that  must  now  be  taken  to  have 

(a)  7  B  ^  a  838.  (b)  1  B.^C,  853. 

(c)  Ante,  p.  773.  (rf)  \  B.  fy  P.  98. 

(f )  U  Af.  fr  W.  624.  644.  {g)  6  Q.  B,  682. 717. 

(A)  2  £ev.  252. 
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been  an  express  promise.    The  other  case  cited  from  QumU  Bench, 
Lemnz  is  more  fully  reported  in  Ventris{a);  the  action  ' 


was  brought  for  the  duty  of  scavage,  that  is,  for  a  cus-  p,p^°makk»8' 
ternary  payment  which  it  was  the  defendant's  duty  to  CompMiy 
pay,  and  for  which  the  plaintiff  might  declare  on  an  Lodbr. 
indebitatus  assumpsit :  here  the  action  is  for  a  penalty. 
The  silence  of  stat  3  &  4  /F.  4.  c.  42.  $.  3.  as  to 
penalties  under  by-laws,  if  intentional,  shews  only  that 
they  were  reg^arded  as  arising  on  specialties:  if  the 
omission  was  unintentional,  the  Court  cannot  supply  it. 
Secondly,  as  to  the  action  being  brought  in  the  name 
of  the  Company,  and  the  form  of  the  declaration.  The 
Court  will  not  on  general  demurrer  assume  that  the 
Company  was  not  congregated  on  proper  notice.  Then, 
the  action  was  not  for  quarterage,  but  for  penalties 
which  the  by-law  directs  to  be  paid  ^^  to  the  Master  and 
Wardens  for  the  time  being  or  some  of  them,"  a  form  of 
expression  which  treats  the  Master  and  Wardens  merely 
as  collectors ;  and  by  a  subsequent  part  of  the  by-law 
all  penalties  are  to  be  levied  and  received  by  "the  beadle 
and  Renter  Warden  for  the  time  being,  or  other  person 
to  be  appointed  by  the  Master,  Wardens  and  Assistants 
of  the  said  Company  for  the  time  being,  or  the  greater 
part  of  them ;"  which  merely  provides  a  mode  of  col- 
lection: and  it  is  expressly  added  that,  in  default  of 
payment,  the  persons  liable  shall  be  sued  "  at  the  suit 
and  in  the  name  of  the  Master,  Wardens,  Assistants  and 
Fellowship"  &c.,  giving  the  full  corporate  name  and  style 
of  the  Company.  There  was  no  such  direction  as  this 
in  any  of  the  cases  cited  in  Groves  v.  Colby  (b);  and  the 

(a)  Mayor  ^e.  of  London  v.  Gorry,  2  Lev,  174  ;   S,  C.  bb  The  Ciiy  of 
London  t.  Goree,  1  Fentr,  298. 

(6)  9A.^E.  366.  374. 
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Volume  XVL    Court  in  that  case  carefully  abstained  from  giving  any 

!__  opinion  whether  the  corporation  at  large  could  maintain 

PiwTmakkrs'  *°  action.  {Wightman  J.  The  person  who  neglects  to 
Company  p^y  jjjg  quarterage  is  to  forfeit  twice  as  much :  must  not 
LooBB,  the  same  persons  sue  for  the  double  quarterage  as  would 
sue  for  the  single  quarterage  ?]  That  payment  is  to  be 
made  to  "the  Master  and  Wardens  of  the  said  Com- 
pany for  the  time  being,  to  the  use  of  the  said  corpo- 
ration.*' The  fallacy  of  the  argument  on  the  other  side 
consists  in  regarding  the  Master  and  Wardens  as  trus- 
tees rather  than  as  agents:  but  the  latter  view  seems 
the  more  correct  when  it  appears  that  the  freeman's 
quarterage  of  85.  is  made  payable  to  the  Master  and 
Wardens  for  the  use  of  the  Company,  whilst  the  journey- 
man's quarterage  of  4^.  is  made  payable  "  to  the  said 
Company,  for  the  use  thereof,"  and  that  both  classes  of 
payments  are  to  be  made  at  the  quarterly  courts  or  to  the 
Renter  Warden,  and  the  forfeiture  of  double  is,  for  both 
classes,  to  be  paid  to  the  Master  and  Wardens  or  some 
of  them.  In  Company  of  Feltmakers  v.  Davis  (a)  the 
count  alleged  a  forfeiture  to  the  Master  and  Wardens  to 
the  use  of  the  said  Company,  and  did  not  disclose  any 
provision  that  suits  should  be  brought  in  the  name  of  the 
Company;  and  the  language  of  the  judgment  implies 
that  the  by-law  was  faulty  for  want  of  such  a  provision. 
Lastly,  as  to  the  validity  of  this  by-law.  There  is 
no  authority  to  the  eflTect  that  a  by-law  providing  for 
the  necessary  support  of  the  Company  by  a  reasonable 
tax  upon  the  members  may  not  be  good.  Here  the 
declaration  expressly  avers  that  the  Company  had  no 
other  means  of  support,  which  brings  the  present  case 

(a)  ]  B,^  P.  98. 
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within  Tax)€rMT^s  Case  (a\  and  distinffuishes  it  from  The  Queen**  Bentik 

1851. 
London  Tobacco  Pipe  Makers^  Company's.  fFoodroffe {b),  L_ 

where  that  fact  did  not  appear.  Pip^^MakLb' 

Cur.  adv.  vult       Company 


▼. 

LODBB. 


Patteson  J.y  in  this  term  {May  2d),  delivered  the 
judgment  of  the  Court. 

The  question  raised  by  the  demurrer  to  the  plea  is, 
whether  the  Statute  of  Limitations^  21  Ja.  1.  c.  16. 
s.  S,y  barring  all  actions  of  debt  grounded  on  any 
lending  or  contract  without  specialty,  after  six  years, 
applies  to  an  action  of  debt  for  a  penalty  due  under  a 
by-law. 

For  the  plaintiff,  it  was  contended  that  the  action  is 
grounded  on  the  by-law;  and,  inasmuch  as  the  by- 
law derives  its  validity  from  the  charter  under  which  it 
is  made,  and  as  the  charter  is  under  the  great  seal,  and 
,  of  record,  the  action  of  debt  grounded  thereon  is  not 
grounded  on  a  contract  without  specialty,  and  so  not 
barred  by  the  above  mentioned  statute.  For  the  de- 
fendant, it  was  argued  that  the  liability  in  question  was 
grounded  on  the  consent  to  become  a  member  of  the 
Company  so  as  to  incur  all  the  liability  imposed  upon 
its  members  ;  that  such  consent  was,  in  effect,  a  con- 
tract without  specialty ;  and  so  the  action  thereon 
would  be  barred  in  six  years  after  the  cause  of  action 
was  complete.  This  argument  was  supported  by  several 
cases.  In  Mat/or  8fc.  of  London  v.  Gorry  (c)  it  was 
held  that  assumpsit  could  be  maintained  for  money  due 
for  scavage  by  custom,  although  the  jury  found  that 
there  was  no  express  promise.      In   The  Barber  Sur* 

(a)    T  Raym.  446.  (6)  1  B,  ^  C,  838. 

(c)  2  Lev,  174. 
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VohoM  XVL  aeons  of  London  v.  Pebon  (a)  it  was  held  that  In^ebi- 
j:B[  tatus  assumpsit  laj  for  money  forfeited  to  the  Compaaj 
PinJiiMiiW  ^°3er  a  by-law.  Thjs  case  is  in  point  for, the  defeadaatt^ 
'■^JJJjJJ^;  '  unless  if  is  distinguijih^^  ^pon  the  supposition  ^lat, 
^■*H  "P^^  demurrer  to  the  declaration^  an  express  piDOjpgdse 
was  to  be  assumed :  but»  inasmuch  as  th^  judgment  is 
stated  to  be  founded  on  the  Mayor  Sfc*  qf  Ztondw  y. 
Gomf(b)f  in  which  the  jury  found  there  was  no  expr<^ 
promise^  it  seqms  to  us  that  the  opinion  of.  the .  Qourt 
rested  upon  the  nature^o^  the  liability,  and  not  on,  ^ 
supposition  of  an  expres^  promise.  In  Qoimposiy  t^  teU* 
makers  v.  Davis  (c)  Eyre  C.  J.  says  that  the  claiqi.  tx)  4 
penalty  under  a  by-law^  aiJ^s  upon  something  in  the 
nature  of  a  specialty:  but  he  does  not  affirm  that  it  is 
grounded  upon  a .  specialty ;  and  the  passages  that 
follow  indicate  that  assumpsit  might  in  his  judgment 
be  maintained.  In  The  London  Tobacco  Pipe  Makeri 
Company  v.  Woodroffe  (d)  the  objection,  that  the 
charter  was  inadequate  to  bind  all  the  Tobacco  Pipe 
Makers  of  the  Kingdom,  was  overruled,  upon  the 
ground  that  it  was  binding  upon  the  defendant  by 
reason  of  his  having  consented  to  become  a  member 
of  the  Company.  The  Court,  thereby,  recognised 
the  principle  that  the  liability  under  the  by*law  is 
founded  upon  consent,  which  is  in  the  nature  of  a 
simple  contract. 

It  was  further  contended  for  the  defendant  that  the 
Legislature  considered  the  claim  to  money  forfeited 
under  a  by-law  to  be  barred  by  stat.  21  Ja.l.  c.l6.  s.  3., 
because,  when  stat.  3  &  4  IF.  4.  c.  42.  was  passed,  creating 

a  limitation  to  various  causes  of  action  omitted  from  the 

.,  i 

(a)  2  Ln.  262.  (*)  2  Lev,  174. 

(«)  I  Bot.  fr  P.  102,  (rf)  7  A  fr  C.  838. 862. 
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former  statute,  the  present  cause  of  action  would  have    Qfuen*$  Btmeh. 

been  included  therein  if  the  former  statute  had  not  ^^^^' 

been  considered  to  have  comprised  it,  it  being  unrea-   ^^iuoM^ 
sonable  to  suppose  that  an  indefinite  liability  without      CompMy 
limitation  was  intended  to  be  left  in  respect  of  the  cause        Loobr. 
of  action  now  in  question. 

Upon  considering  these  reasons  and  authorities  we 
have  come  to  the  conclusion  that  the  defendant  is 
entitled  to  our  judgment  on  this  plea.  The  objections 
to  the  declaration  were  in  our  opinion  answered:  but,  as 
we  think  the  plea  valid,  it  is  unnecessary  to  discuss  them 
in  detail 

Judgment  for  the  defendant  (a). 

(«)  Reported  by  R.  ffaO,  Esq.  and  C.  Blaekbum,  Esq. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

The  Queen  against  the  Mayor,  Aldermen   and 
Citizens  of  Lichfield. 


MANDAMUS.     The  writ,  as  it  is  abstracted  in  the   A  Treasury 
order  for  com- 

after  mentioned  judgment  of  the  Court  of  Ex-  pensation  to  an 

officer  of  a 
corporation, 
dismissed  after  the  passing  of  stat.  5  &  6  ^.  4.  c.  76.,  is  not  necessarily  bad  because  it  direcU 
the  compensation  to  be  calculated  from  a  bygone  time  ;  for,  under  u.  66.,  67.,  the  compen- 
sation may  be  distributed  over  a  period  of  years,  and  consist  partly  of  a  gross  sum  for  arrears. 
But  such  order  is  bad,  and  a  nullity,  if  on  the  face  of  it,  or  by  comparison  with  the  Trea- 
sury minute  directing  the  order  to  issue  (such  minute  being  before  the  Court  on  return  to  a 
mandamus  to  execute  a  compensation  bond  %  it  appear  that  the  compensatiou  is  partly  given 
for  a  period  during  which  the  party  still  held  the  office. 
So  held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's  Bench. 

VOU    XVI.    N.    8.  3   E 
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V(dume  XV L    chequet  Chamber  (which  gives  every  material  statement), 

1^    V       was  as  follows. 

*^  The  mandamus,  to  the  Mayor,  Aldermen  and  Citi- 
zens o{  Lichfield^  recites  a  previous  peremptory  manda- 
mus (a)  to  the  council  of  that  city  stating  that,  at  the 
passing  of  the  Municipal  Corporation  Act,  6  fFl  4. 
e.  76.,  Charles  Simpson^  the  prosecutor,  bad  the  office 
of  Town  Clerk ;  that  he  was  reappointed  to  the  office 
after  the  passing  of  the  act,  and  continued  to  be  sudi 
until  the  20th  January  1844,  when  he  was  removed, 
and  was  entitled  to  compensation  to  be  assessed  by  the 
council :  that  the  council  took  into  consideration  and 
disallowed  it;  and  the  recited  writ  then  commanded 
them  to  assess  an  adequate  compensation:  That  the 
council  assessed  as  a  compensation  the  annual  sum  of 
30^  4«.  Sd. :  that  the  prosecutor  appealed  to  the  Lords 
Commissioners  of  the  Treasury,  who  heard  the  appeal, 
and,  on  the  31st  of  March  1849,  ordered  that  the  said 
C.  Simpson  should  receive  the  sum  of  50/.  18*.  3rf.  per 
annum,  such  annuity  to  commence  on  the  9th  Sq>- 
tember  1835  :  that  the  order  was  duly  signed,  and  became 
valid (6),  and  was  transmitted  to  the  Mayor;  and  also 
that  notice  was  given  thereof  to  the  prosecutor :  And  the 
mandamus  then  commands  the  Mayor,  Aldermen  and 
Citizens  to  execute  and  deliver  to  the  prosecutor  a  bond 
or  obligation  in  a  sufficient  penalty  for  the  payment  to 
him  of  the  said  last  mentioned  annuity,  to  commence 
from  the  9th  September  1835." 

The  return  to  the  present  mandamus  was  thus  stated 


(a)  94tb  June,  1845.  For  some  of  the  proceedings  in  this  matter,  see 
Reginas,  Touni  Council  of  Lichfield,  10  Q,  B.  534. 

{b)  *'  And  the  said  order  then  and  there  became  and  was  a  complete, 
valid  and  final  order  upon  the  said  appeal,  and  binding  on  all  parties.** 
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in  the  same  judgment :  ^<The  Corporation  return  that,  Qtuen^B  Bench. 
before  any  order  was  made  by  the  Lords  Commissioners 
on  appeal,  namely,  on  the  23d  March  1849,  a  Treasury 
minate  was  made,  which  is  set  out  at  length  (a),  and 
■tates  the  average  of  five  years'  profits  of  the  office  prior 
to  the  passing  of  the  Municipal  Corporation  Act,  on 
which  they  calculate  the  annual  amount  to  be  97  iL  Is.  4d^, 
and,  making  a  deduction  of  disbursements,  fix  two  thirds 
as  the  annual  compensation,  being  equal  to  50/.  18&  2d.f 
and  order  an  annuity  of  that  amount  to  be  paid,  to 
commence  on  the  9th  September  1835,  and  that  an 
order  should  be  drawn  up  to  that  eflect,  and  delivered 
to  the  Mayor  with  a  copy  of  that  minute.  The  order  is 
also  set  out;  and  the  return  then  avers  that  the  minute 
and  order  did  not  truly  express  the  true  intent  and 
meaning  of  the  Commissioners  in  making  the  same,  and 
that  the  date  of  the  9th  September  was  inserted  by  mis- 
take and  inadvertence  of  the  Commissioners,  and  with 
intent  that  the  prosecutor  should  receive  such  annuity 
firom  the  day  he  ceased  to  hold  the  office  of  town  clerk ; 
and  that  the  date  was  inserted  under  the  belief  that  the 
9th  September  was  that  day.  The  return  then  states 
that,  on  the  31st  Marchy  a  copy  of  the  said  minute  was 
transmitted  to  the  prosecutor,  Mr.  Simpson,  and  also  a 
copy  of  the  material  part  of  it  (i)  to  the  Mayor.  It  then 
states  that,  on  the  10th  April  1849,  the  Lords  Com- 
missioners discovered  their  error,  and  the  same  Lords 
Commissioners  (c)  made  a  second  minute,  which  is  set 


(a)  See  p.  784,  post. 

(6)  Omitting  only  the  final  words  from  "  Let  an  order  be  prepared"  to 
••  copy  of  this  minute  ;"  p.  786,  post, 

(c)  "  Thereupon  and  within  a  reasonable  time  in  that  behalf  thereafter, 
that  is  to  say  on  the  1 3th  day  of  ApriU  a.d,  1 849." 
3   £   2 
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VoHme  XV T.  oiit.  Correcting  that  error,  and  ordering  the  aniinity  to 
commence  from  the  day  of  the  proBecator*s  quitting 
office ;  and  that  a  letter  was  sent  to  Mr.  Simp9om  no- 
tifying that  correction.  The  return  then  goes  on  to 
state  that,  on  the  20th  April  1849,  at  a  meeting  of  the 
council,  it  was  ordered  (a)  that  the  amount  of  501  %s.  2JL 
should  be  granted  and  secured  by  a  bond  or  obligation 
under  the  common  seal  of  the  Corporation,  commencing 
on  the  20th  January  1844,  the  day  when  the  prosecdtor 
ceased  to  hold  the  office ;  and  that  they  had  always  Ik^h 
ready  to  execute  that  bond.  The  return  admits  the 
matters  recited  in  the  peremptory  mandamus  to  be 
true''(i). 

The  return  also  set  fordi,  verbatim,  the  claim  of  com* 
pensation,  delivered  by  Simpson  to  the  Council,  dated  25th 
July  1844,  and  his  appeal  to  the  Lords  Commissioners, 
June  8th  1846,  in  which  he  stated  that  he  "  was  removed 
from  the  office  on  the  20th  day  of  JaHuary  1'844:''  and 
the  defendants  stated  in  conclusion :  "  That  we  have  not 
prepared  and  executed  such  a  bond  as  indie  within 
writ  mentioned,  conditioned  for  the  payment  of  the  said 
annuity,  commencing  from  the  9th  day  of  September 
1835,  because  of  the  matters  and  things  hereinbefore  in 
this  our  return  mentioned." 

The  Treasury  minute  of  March  23d,  as  set  out  on  the 
return,  was  as  follows. 


"  My  Lords  bave  under  consideration  tbe  whole  of  the  papers  relatiTe  to 
tho  appeal  of  Mr.  Charles  Simpion  against  the  award  of  the  Town  Council 
of  the  borough  of  Lichfield  upon  his  claim  to  compensation  in  consequence 
of  the  loss  of  tho  office  of  town  clerk  of  that  borough.     Mr.  Simp$OH\ 


(a)  The  return  averred  notice  of  such  order  to  the  prosecutor. 
(6)  There  was  an  express  averment  to  this  eflfecl  in  the  return. 
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dlfim  bat  hma  ditrided  by  bim  into  the  four  following  beadi :  yue.  1.  For 
gmral  ImtineM  of  the  corporation.  2.  For  other  business  as  town  clerk. 
9.  For  Ion  of  business  under  Paving  &c.  Acts.  4.  For  loss  of  professional 
wmAvama^  arising  out  of  the  ottce  of  town  clerk.  The  oUim  has  been 
inreHigated  1^  the  Town  Council  of  the  borough,  who  have  forwarded  to 
mj  Lords  the  notes  taken  at  the  vivu  voce  examination  of  Mr.  Simpton 
before  the  Council.  From  this  document,  which  puts  my  Lords  into  com- 
fMe  peswsaiou  of  all  the  ciroumstanoes  of  the  case,  it  appears  that  Mr. 
Silfiftom  has  modified  the  claim  he  originally  preferred  (in  July  1844), 
and  has  excluded  from  his  computations  all  emoluments  except  those  re- 
ceived during  the  five  years  next  preceding  the  9ih  Sepientber  1835,  being 
llMrday  oo  which  the  Municipal  Corporation  Act  came  into  operation  in 
JUd\fMd,  The  Council  have  excluded  from  the  1st  head  of  Mr.  Simpson'B 
claim  (for  general  business  of  the  corporation)  a  charge  of  21/.  annually 
fdr  saltry  of  the  town  clerk,  upon  the  ground  that  the  sum  was  never 
■dually  reotived  by  Mr.  SUnptoih  but  was  invariably  pud  over  to  Mr. 
JDSiroft;  who  acted  as  his  assistant.  Their  Ijordships  do  not  concur  with  the 
Town  Council  as  to  the  ground  on  which  they  exclude  this  salary :  but, 
laitaittdi  as  Mr.  Sh^^ton  has  admitted  that  be  paid  it  to  another  person 
Ibr  viliM  reotived  in  services,  my  Lords  consider  that  it  should  be  deducted 
from  the  gross  emoluments  of  the  town  clerk  as  a  disbursement  of  his 
oBoe.  The  other  itoms  under  this  head  (No.  1.)  are  allowed  by  the 
Town  Council  after  correctbg  certain  errors  of  charge  which  the  pro- 
dvfition  of  vouchers  at  the  examination  rendered  proper.  With  respect  to 
the  2d  head  of  the  claim  (for  other  business  as  town  clerk),  the  Council 
aHowed  all  that  was  included  in  the  annexed  claim  of  Mr.  Simpson^  and 
■ly  Lords  concur  therewith.  The  Council  wholly  disallowed  the  claim 
made  under  the  3d  head,  for  loss  of  business  under  Paving  Act  he.  As 
it  appears,  however,  that,  since  the  year  1806,  that  business  has  been  per- 
formed, and  the  emoluments  attached  to  it  enjoyed,  by  the  person  who 
held  the  office  of  town  clerk,  their  Lordships  are  of  opinion  that  such 
emoluments  fall  within  the  principle  and  meaning  of  the  Treasury  minute 
of  10th  Septetnber  1835 ;  and  they  therefore  admit  the  claim  of  Mr.  Simp- 
son  to  compensation  under  that  head.  According  to  Mr.  Simpion*»  last 
statement,  the  receipu under  the  head  (No.  3.)  amounted  to  225/.  4f.  6d. : 
but,  as  my  Lords  cannot  allow  the  sum  of  70/ ,  one  of  the  itoms  included 
therein,  they  have  deducted  that  amount,  leaving  155/.  4i.6<L  only.  With 
regard  to  the  4th  head  (for  loss  of  professional  emoluments  arising  out  of 
the  office  of  town  clerk)  of  Mr.  Sin^on*M  claim,  which  the  Town  Council 
also  wholly  disallow,  my  Lords,  after  considering  Mr.  Simpson's  expla- 
nation in  his  examination  before  the  Council,  do  not  consider  that  he  is 
entitled  to  compensation  for  the  loss  of  any  part  of  those  emoluments.  The 
claim  is**  (as)  **  allowed  by  my  Lords  will  therefore  be  as  follows,  vis. — 


1851. 
The.QuEBif 

V. 

Mayor)  i»f 


786 


EXCH.  CH.  EASTER  TERM. 


Vdunu  XV I. 
1851, 

The  Queen 

V. 

Mayor  of 
Lichfield. 


Average  of  Five  Tears. 
l8t  Head  of  Claim  - 
2d  Ditto 

3d  Ditto 


Deduct  as  a  disbursement  of  office  the  sum 
allowed  to  Mr.  Zfjfott  for  his  services  - 


£     ».  d. 

282     1  1 

49  U  0 

155    4  6 

5/486  16  7 


y 


97    7    4 


21     0    0 


76    7     4 


Two  thirds  of  which  is 


50  18    2 


Let  an  order  be  prepared  accordingly  for  their  Lordships'  signatore, 
awarding  the  sum  of  50^  18«.  2d.  per  annum  to  Mr.  Simpson  for  Ac  loss 
of  his  office  of  town  clerk,  &c.,  of  the  borough  of  Lichfield;  such  annuity 
to  commence  from  the  9th  September  1835  :  and,  when  completed,  let  it  be 
transmitted  to  the  Mayor  of  Lichfield,  together  with  a  copy  of  this  miniile. 

The  order  was  : 

"  We,  the  nndersig^ned"  &c.,  **  having'*  &c.  *<  considered  the  appeal  of  Mr. 
Charles  Simpson  against  the  determination  of  the  Council  of  the  borough 
of  Lichfield  on  his  claim  to  compensation  for  the  salary,  fees  or  cmolnments 
of  bis  office  of  town  clerk  of  that  borough,  and  having  had  regard  to  the 
manner  of  his  appointment  to  the  said  office,  and  his  term  and  interest 
therein,  and  all  other  circumstances  of  the  case,  do  hereby,  in  pursuance 
and  under  the  authority  of  the  said  Act,  order  and  determine  that  the  said 
Charles  Simpson  should  receive  50/.  18s.  2d.  per  annum,  such  annuity  to 
commence  from  the  9th  of  September  1835,  and  to  continue  for  his  life,  as  a 
compensation  for  the  salary  and  emoluments  of  the  said  office.  Given** 
&c. 

The  second  minute  was : 


"  Let  the  order  be  corrected,  to  commence  from  the  day  on  which  Mr. 
Simpson  ceased  to  hold  the  office  of  town  clerk,  and  returned  to  the  Mayor 
of  Licl^field.  Acquaint  Mr.  Simpson  that  his  annuity  is  to  commence  from 
the  day  of  his  ceasing  to  hold  the  office  of  town  clerk  in  lieu  of  the  date 
specified"  &c.  (in  the  first  minute). 
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The  QuEKN 

V. 

Mayor  of 
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The  return  stated  that  the  correction  in  the  order  Queen^i  Bench. 
was  made  (within  a  reasonable  time  after  the  making  of 
the  second  minute)  by  striking  out  the  words  *^the 
9th  September^  1835/' and  substituting  the  words  ''the 
day  on  which  he  ceased  to  hold  the  said  office."  The 
date,  and  Commissioners'  names,  continued  the  same. 

To  this  return  the  prosecutor  demurred,  assigning 
several  causes,  and,  among  others,  ''that  it  does  not 
sufficiently  appear  in  or  by  the  said  return  that  the 
said  Lords  Commissioners"  "  had  any  jurisdiction,  power 
or  authority  to  alter  the  said  order  in  manner  and  form 
as  alleged  in  the  said  return,  after  the  said  order  had 
been  made,  signed  and  communicated  as  in  the  writ 
mentioned."    Joinder. 

The  demurrer  was  argued  in  the  Court  of  Quecn*s 
Bench  in  Easier  Term,  1850  (a),  by  Whateley  for  the 
Crown  and  Keating  for  the  defendants.  The  decisions 
in  this  Court  and  the  Exchequer  Chamber  being  con- 
fined to  a  single  point,  the  discussion  of  which  sufficiently 
appears  from  the  judgment,  it  is  not  thought  necessary 
to  report  the  arguments. 


Patteson  J.  (S).  The  question  depends  on  sect  66 
of  Stat.  5  &  6  W^.  4.  c.  76.  There  are  no  words  there 
expressing  in  what  manner  the  compensation  is  to  be 
awarded,  whether  by  payment  of  a  gross  sura  simply 
(which  perhaps  can  hardly  be  contended  for,  inasmuch 
as,  by  sect.  67,  the  payment  is  to  be  secured  by  bond), 
or  by  an  annuity,  or  partly  by  one  and  partly  by  the 
other.  The  compensation  is  to  be  for  the  salary  &c.  of 
the  office  which  the  party  "shall  so  cease  to  hold:"  and 


(«)   Aprimth, 


(h)  Only  two  Judges  were  in  Court. 
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rohm  XVL   a  party  who  has  been  reappointed,  bat  has  been  afterr 
wards  removed    under   the  provisions  of  the  :Act»  is 
put  on  the  same  footing  as  to  compensation  withvooei 
who  has  been  deprived  of  his  office  immediately  on  the 
passing  of  the  Act     That  cannot  mean  Aatj  iFrhere  Mn 
officer  has  been  reappointed  and  then  removed^  ho  iii' 
to  have  compensation  from  the  lime  of  the  Act  pasain^ 
Looking  at  the  whole  enactment,  it  seems  to  me  that,- 
whenever  the  compensation  is  made,  if  it  is  made  by  wtfsy^ 
of  anouity,  that  should  be  by  annuity  commencing  only 
from  the  time  when  the  party  ceases  to  hold'Offm^ 
There  is  no  jurisdiction  to  give  further  compeosatioo;! 
if  there  were,  it  might  as  well  run  from  the  cbildhoodriOf 
the  party.     The  first  order  is  therefore  bad:  for  the  writ- 
shews  that  the  prosecutor  was  deprived  only>in''l<844|= 
whereas  the  annuity  ia  ordered  to  commence  tin  1636fi 
and  we  could  not  support  it,  even  if  there.  were>  no  >oor^ 
rection.   The  second  order  was  clearly  made  to  eomcotifr 
mistake  which  the  Commissioners  seem  to  have  Iblleii' 
into  as  to  the  time  at  which  the  deprivation  cxxurrect 
Whether,  if  the  first  order  were  good,  it  could  be  altered^ 
is  a  more  difficult  question.     If  I  were  obliged  to  decide 
it,  I  should  rather  be  inclined  to  hold  that  the  anatogji 
of  an  arbitration  does  not  apply  (a).    It  seems  to  me. thai; 
the  Corporation  were  willing  to  execute  such  a  bond  us 
they  could  be  called  on  to  give:  it  is  suggested  that 
their  opposition  is  now  vexatious :  that  the  real  intent 
of  the  Commissioners  was  to  give  an  annuity  for  several 
years  as  an  indemnification  for  the  loss. of  the.  interest 
possessed  by  the  prosecutor.     I  think  all  thait  appears 
negatives  this.     One  would  not  wish  to  cast  an  imputa- 
tion on  either  party.    There  is  a  hardship  on  the  prose^ 
{a)  Sc6  p.  792,  note  (a),  post. 
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caUMV  oertainlj.  But  I  think  that  the  first  otxkr  is 
not  good,  and  that  we  must  give  jadgment  for  the 
defendants. 

WiaHTiCAH  J.  The  question  turns  on  the  66th  section, 
which  contemptates  three  several  states  of  things*,  aboli- 
tion of  the  office  by  the  Act,  an  immediate  removal,  and 
a  removal  not  immediate.  Where  the  party  is  displaced 
at.  the  time  of  the  Act  passing,  this  cpmpensation  must 
rqn  from  that  time.  The  question  now  is,  whence  it 
most  run  when  he  is  turned  out  after  being  reappointed. 
It  is  said  that  the  words  near  the  end  of  sect  66,  ^  in  like 
manner  as  if  he  had  been  forthwith  removed,'*  shew  that 
the  compensation  is  to  be  reckoned  from  the  sam^time 
in  each  case.  That  clearly  is 'not  sor  the  words  apply 
only  to  the  manner  and  fonn  of  giving^  the- itompensation: 
it  is  platnj  beyond  doubt,  that  he  caimiot  claim  compen^ 
satioB  for  loss  of  office  in  respect!  of  a  time  during  which 
he  enjoys  the  office;  T^  quei^icm*  tbei-efo^*  Bxi^t^ '  on 
the  first  order  r  and«  upon  the  best  b^ion  I  (^iffortn, 
it  is  clear  to  me  that  it  is  bad,  Art^dP^iiglit  to  have  takieii 
eflfect  only  from  the  time  wheii'the'^rt)de6utof  ceased  to 
faoki  office ;  not  retrospectively.  The  dotnpensation  may 
be  made  by  way  of  annuity :  indeed  the  provision  for 
giving  a  bond  appears  to  have  direct  reference  to  such  a 
mode.  On  the  whole  of  the  proceedings  here,  we  find 
that  the  Commissioners,  on  the  appeal,  allow  two  thirds 
of  the  annual  profits  on  an  average  of  five  yeai^ ;  and 
they  give  an  annuity  for  that  sum  to  comtiienfce  from  the 
time  of  the  Act  passing.  Clearly  that  is  beyond  the 
intention  of  the  Act  The  Commissioners  seem  to  have 
discovered  their  mistake,  and  to  have  corrected  it  in 
thirteen  days.  Still  the  question  arises.  Was  the  first 
order  bad  altogether?     If  it  was,  the  Cor[)orati(>n  is  en- 


1851. 
Tb«  Queen 

V. 

Mayor  of 
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tided  to  judgment,  for  a  mandamus  cannot  issue  upon  it 
If  the  order  was  bad  only  so  far  as  it  exceeded  the  juris- 
diction,  that  is  what  the  second  order  seems  to  pcnot  to. 
Whether  the  first  order  was  bad  altogether,  or  so  far 
only  as  respects  the  time  between  the  passing  of  the  Act 
and  the  deprivation,  is  not  now  material;  for  in  either 
case  the  Corporation  is  entitled  to  judgment  I  agree 
with  my  brother  Patteson  that  we  need  not  conidder 
whether  it  was  in  the  power  of  the  Commissioners  to 
correct  an  obvious  mistake  in  fact;  but  I  am  much 
inclined  to  think  that  this  might  be  done. 

Judgment  for  defendants. 


Judgment  was  entered  up  in  the  Court  of  Queen's 
Bench:  "That  the  said  return **  **is  good  and  sufficient 
in  law,  and  that  the  said  Mayor,  Aldermen^  &c.  **do 
depart  hence  without  day  in  this  behalf;  and  that  the 
said  Mayor,  Aldermen"  &c.  "do  recover  against  the 
said  Charles  Simpson  the  sum  of  107/.  5s.  Sd.  for  their 
costs  by  them  laid  out "  &c.  "  in  and  about  their  de- 
fence "  &c. 

The  prosecutor  brought  error  in  the  Exchequer  Cham- 
ber, and  assigned  errors  in  the  common  form  as  to  the 
judgment  and  award  of  costs;  praying  that  the  judgment 
might  be  reversed,  and  that  he  might  be  restored  to  all 
things  &c.;  and  that  the  Court  of  Error  would,  in 
addition,  give  the  same  judgment  upon  the  record  and 
proceedings  and  matters  aforesaid  which  the  said  Court 
&c.  before  the  Queen  herself  ought  to  have  given  in 
that  behalf,  pursuant  to  the  statute  (a)  in  such  case  &c. 
Joinder  in  error. 

The  points  stated  by  the  prosecutor  in  the  margin  of 


(a)  r»  &  ?   1'ict.  i\  f»7.  5.  2. 
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the  error  book  were :     1.  That  the  Lords  of  the  Treasury  Qtistn's  Bench. 
had  jurisdiction,  under  stat  5  &  6  fF.  ^.  c.  76.  s.  66.,  to  * 

make  such  an  order  as  that  of  March  3 1st  1 849.  2.  That 
they  had  no  jurisdiction  afterwards  to  alter  such  order 
in  the  manner  stated  in  the  return;  they  were  then 
fuDCti  officio.  3.  That  the  judgment  is  not  according  to 
Stat  6  &  7  Vict  c  67.  s.  I.:  that,  where  a  judgment  is 
founded  on  the  insufficiency  of  the  writ  and  not  on  the 
sufficiency  of  the  return,  it  should  be  expressed,  and 
costs  awarded  accordingly  (a). 

The  writ  of  error  was  argued  in  Hilary  vacation  {Fe- 
bruary  3d)  1851;  before  Maule^  Cresswelly  Williams 
and  Talfourd  Js.,  and  Parke,  Alderson,  Piatt  and  Martin 
^  (*)>  by  Whateley  for  the  plaintiff  in  error  and  Keating 
for  the  defendants  in  error.  All  that  is  material  in  the 
argument  will  appear  by  the  judgment  of  the  Court  and 
the  notes  subjoined. 

Cur.  adv.  vuU. 


Judgment  was  delivered,  in  this  term  {April  29th), 
by  Parke  B. 

This  case  came  before  the  Court  on  a  writ  of  error 
from  the  Queen's  Bench,  who  gave  judgment  for  the 
defendant  on  a  demurrer  to  a  return  to  a  mandamus. 
(His  Lordship  then  stated  the  substance  of  the  man- 
damus and  return;  sec  pp.  782,  783,  ante.)  To  this 
return  there  is  a  special  demurrer. 

On  the  argument  in  the  Court  of  Queen's  Bench,  my 
brothers  Patteson  and  Wightman  gave  no  conclusive 
opinion  on  the  question  whether  it  was  competent  for 


(a)  This  point  was  stated  in  the  argument  for  the  plaintiff  in  error,  but 
was  not  afterwards  noticed.  Piatt  B.  said  :  If  the  writ  would  be  good  in 
the  absence  of  a  return,  it  is  not  bad  because  a  good  return  is  made  to  it. 

U»)  IVilliamf  and  Tnlfourtf  Js.  loft  the  Court  durinp  ihr  arpumcnt. 
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the  Lords  Commissioners  of  the  Treasury  to  alter  th^ 
order  after  it  was  made  and  published,  by  correcting  a 
mistake  of  fiict^  but  decided  the  demurrer  against  the 
prosecutor  on  the  ground  that  the  original  order  was 
bad,  as  the  Lords  Commissioners  had  no  power,  under 
the  statute  5  &  6  ^.  4.  c.  76.  s.  66.,  to  give  a  compeo* 
sation  by  way  of  annuity  for  loss  of  office  before  the  time 
that  the  prosecutor  was  actually  removed  from  that 
office.  On  this  judgment  a  writ  of  error  was  brought, 
and  argued  before  us. 

On  the  argument  it  was  contended:  1.  That  the 
order  was  valid.  2.  That  the  Lords  of  the  Treasury, 
having  once  made  and  published  it  to  the  parties  affected 
by  it,  were  functi  officio,  and  could  not  afterwards  yaiy 
it  though  for  the  purpose  of  correcting  «  mistake  of 
fact  (a),  the  order,  when  completed,  being  ^^  binding  on 


(a)  On  this  point  Whatdey  c\\edi  Rex  v.  Amery,  1  Atutr.  178.  183: 
and  the  following  cases  as  to  correction  of  awards :  Henfree  v.  Brcmley, 
6  Eatt,  309  ;  Irvine  v.  Elnon,  8  East,  54  ;  mtrd  v.  Dtan,  3  B.^Ad.  234; 
Phillipt  ▼.  Evans,  12  M.  ^  W,  309 ;  FuUer  v.  Fenwiek,  3  Com.  B.  706.  As 
to  amendment  by  courts:  Bex  v.  Carlile,  2  B.  ^  Ad,  971.  [Parks  B. 
mentioned  Jones  ▼.  Jones,  5  Dowl  Sf  L,  628.]  Keating  contended  that 
(as  far  as  appeared  by  the  record)  the  order,  in  its  erroaeoos  form,  though 
it  reached  the  prosecutor,  had  never  been  communicated  to  the  Council, 
and  therefore  it  might  be  amended.  [  CressweU  J.  I  do  not  know  from 
the  record  that  the  order  itself  was  ever  incorrect.  It  was  right  in  form ; 
only  the  Commissioners  had  made  a  mistake  of  fact :  namely,  as  to  the 
time  of  dismissal.]  The  order,  till  rectified,  may  be  considered  as  incom- 
plete. [Afau/e  J.  The  Commissioners  made  an  order;  and  then  a  second 
order  which  they  chose  to  call  final.  Parke  B.  The  prosecutor  ought  to 
have  shewn  that  the  order  was  amended  before  it  went  out  of  the  power 
of  the  Lords  Commissioners.  The  question  is  whether  that  sufficiently 
appears.  Alderson  B.  It  is  not  enough  that  the  order  was  amended  before 
the  defendants  got  it.] 

In  the  argument  below  reference  was  made  to  In  rs  Hall  and  Minds,  2 
Man.  $•  G.  847 ;  Raggery,  Baker,  \4  M,^  W.9;  Hutchinson  v.  Shepperton, 
13  Q,  B,  955.  And,  as  to  the  question  whether  the  order  might  be  good 
for  one  part  and  bad  for  the  rest,  reference  was  made,  in  Q.  B.  to  In  tke 
tnatter  of  MarshaU  and  Dresser,  3  Q.  B.  878. 
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all  parties  "  by  the  terms  of  the  statute.    Upon  the  latter   QmetnU  Bmeh 

•  1S51 

question  we  think  it  unnecessary  to  give  any  opinion, 

because,  after  a  very  foil  consideration  of  the  first  ques* 
tion,  we  agree  in  the  judgment  of  the  Court  of  Queen's 
Bench,  that  the  order  of  the  Lords  Commissioners  of  the 
Treasury,  so  far  as  relates  to  making  the  annuity  payable 
rettxispectively  beyond  the  21st  January  1844,  was  void. 
If  we  look  at  the  order  itself  as  set  out  in  the  mandamus, 
and  to  that  alone,  we  should  not  think  it  void.  By  the 
66th  section  of  c.  76.  of  stat  5  &  6  /F.  4,  every  officer  who 
shall  be  in  any  office  of  profit  at  the  time  of  the  passing 
of  the  Act,  who  shall  be  removed  under  its  provisions, 
shall  be  entitled  to  have  an  adequate  compensation,  to 
be  assessed  by  the  council,  for  the  salary,  fees  and  emo* 
laments  of  the  office  which  he  shall  cease  to  hold,  regard 
being  had  to  the  manner  of  his  appointment  to  the 
office,  his  term  and  interest  therein,  and  all  the  other 
circumstances  of  the  case:  and,  in  the  event  of  an 
appeal,  the  Lords  Commissioners  of  the  Treasury  may 
thereupon  make  **such  order  as  to  them  shall  seem  just;" 
and  such  order,  signed  by  three  or  more,  ^^  shall  be  bind- 
ing on  all  parties.**  Under  this  provision  the  Lords  of  the 
Treasury  might  make  an  order  to  pay  a  sum  in  gross  by 
way  of  compensation,  or  an  annuity  for  life  or  for  a  less 
time,  or  make  the  annuity  commence  at  a  fotiu-e  or  by- 
gone time.  They  are  left  with  a  complete  discretion  on 
the  subject,  to  be  exercised  with  a  view  to  all  the  cir- 
cumstances, including  the  state  of  the  corporation  fonds 
and  the  position  of  the  appellant.  In  some  cases  it  may 
be  just  to  both  parties,  and  more  convenient  to  one  or 
both,  to  receive  or  to  pay  a  principal  sum ;  in  others  an 
annuity :  and  the  commencement  and  the  continuance  of 
the  annuity,  and  its  amount,  may  be  varied  with  per- 
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feet  equity  in  each  particular  case.  The  order  itself  set 
out  in  the  mandamus  appears  to  us  therefore  to  be  valid, 
though  it  commences  from  the  9th  September  1836  and 
the  plaintiff  in  error  was  not  removed  until  January 
1844;  because,  instead  of  awarding  a  sum  in  gross  as  a 
compensation,  the  Lords  Commissioners  might  be  pre- 
sumed to  have  thought  fit  to  distribute  the  burthen  more 
equally,  by  making  the  compensation  payable  by  way  of 
annuity:  yet  not  altogether  so,  but  partly  by  a  sum  in 
gross,  viz.  the  arrears  which  are  payable  instanter,  and 
partly  by  annual  payments.  Such  an  arrangement  would 
be  within  the  scope  of  the  power  given  to  them  by  the 
Act,  and  would  therefore  be  legal  and  valid.  But  it  is 
clear  that  the  Legislature  never  intended  the  Lords  of 
the  Treasury  to  have  power  to  make  a  compensation  to 
the  oflScer  for  the  loss  of  the  salary,  fees  and  emoluments 
of  an  office  during  the  time  when  he  had  not  lost  it,  but 
continued  in  the  full  enjoyment  of  its  profits :  and  there- 
fore, if  the  order  had  on  the  face  of  it  expressly  stated 
that  the  Lords  thought  fit  to  give  the  appellant  50/.  I85. 2d, 
for  the  loss  of  office  for  eight  years  and  upwards  from 
September  1835  to  January  1844,  that  part  of  the  order 
would  be  ultra  vires,  and  bad.  Though  they  may  exer- 
cise their  discretion  as  to  the  quantum  and  mode  of  pay- 
ment of  the  compensation  for  the  loss  of  the  profits  of 
office,  they  have  no  right  to  give  a  compensation  for 
profits  not  lost 

The  question  in  the  case,  then,  is,  whether  the  order 
is  valid,  looking  at  the  Treasury  minute,  23d  March 
1849,  set  out  in  the  return  and  made  before  the  order. 
It  cpntains  the  resolution  of  the  Lords  of  the  Treasury 
to  make  the  order ;  and  the  order  is  averred  to  have  been 
made  in  pursuance  thereof;  and  a  copy  of  the  minute. 
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w  well  as  the  order  itself,  is  by  the  memorandum  ordered  Qween's  Bench, 

1851 
to  be  transmitted  to  the  Mayor;   and  a  copy  of  the 

minute  was  in  &ct  transmitted  to  the  appellants.  Two 
questions  then  arise.  1.  Can  we  read  the  Treasury 
minute  in  conjunction  with  the  order,  and  explain  one 
by  the  other:  and,  2.,  So  reading  it,  what  is  the  effect? 
We  think  that  it  was  clearly  intended  by  the  Lords  that 
one  document  should  explain  the  other,  as  there  is  an 
order  to  transmit  a  copy  of  it  with  the  order  itself;  and 
we  do  not  see  any  reason  why  that  intention  should  not 
be  carried  into  effect.  We  ought  not  to  require  strict 
technical  formality  in  such  a  proceeding.  The  two  in- 
struments being  read  together,  it  appears  that  the  Lords 
ascertained  the  annual  average  profits  for  five  years  be* 
fore  the  passing  of  the  Act  to  be  76/.  7s.  id. ;  and  they 
deduct  one  third  (no  doubt  in  respect  of  the  exemption 
of  the  appellant  hereafter  from  all  further  trouble  and 
loss  of  time  which  the  actual  exercise  of  the  office  would 
have  cost  him);  and  they  fix  the  annual  net  amount  at 
50L  ISs.  2</.,  which  the  Lords  direct  to  be  the  amount 
of  the  annuity.  We  do  not  feel  any  doubt,  from  the 
language  of  the  minute,  that  the  Lords  considered 
50L  ISs.  2d.  a  year  to  be  the  full  compensation  due  to 
the  appellant  yor  the  loss  of  each  yearh  profits  respectively : 
and  therefore,  as  they  have  awarded  that  sum  for  each 
year  from  the  9th  September  1835,  they  have  awarded 
compensation  for  a  time  for  which  they  had  no  power  to 
give  it,  namely  a  time  during  which  the  appellant  held 
the  office  and  enjoyed  the  profits  of  it  Taking  the 
minute  and  order  together,  it  is  equivalent  to  an  award 
by  the  Lords  of  the  Treasury  that,  for  the  loss  of  the 
profits  of  the  office  from  September  9  th  1835  to  January 
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2Q^  18449  .b?Ang^ight  years  and  four  month8»  Jie  flhauld 
have  at.thej»te  of  502r  18^.  2d.  a  year^  and  an  feumoif^'; 
of  the  same  amount  for  the  following  years.  For  the 
period  of  time  between  the  9th  September  1836"  and 
January  20th  1844  they  had  no  powei*  to  make  any 
compensation  at  all ;  and,  pro  tanto,  their  a^ard  ia  bad* 
We  think,  therefi[>re^  that  the  judgment  of  the  ^leen'a 
Bench  is  ri^t,  and  ought  to  be  affirmed.  i -^  -  - 

Judgment  aflSroi^d^  ,^  y 

.        ....       -  -<u*l.* 
.      •  Mir        .  •j.-i.ijo.r' 


Wednesday, 
April  23d, 


Doe  oh  the  demise  of  Hudson  against  The  t*P)^, 
and  Bradfokd  Railway  CVnnpany.     '     '■'■ 


■  Tvc  d'  I' 


York  Spring  Assizes,  l$5l9  the  material  fact3  kj 
to  be  as  follows. 

HudedHj  the  lessor  of  the  plainiiff,  was  the  'btrrter'bf 
mills  called  King's  (or  Queen\s)  ilfi7&,  which  yfere  worki^ 
by  water,  conveyed  through  a  goit  from  the  river  ^kltrv^: 

The  fjeeds  and  Bradford  Railway  Company ^  itidorpo^ 


A  railway        "P  Jl^CTMENT  for  land  in  the  township  of  XMdf^.iBr 

compaoy  were      I  ^ 

empowered  by  Yorkshire.     On  the  trial,  before  Cresswett  J.,  at  inC- 

their  special  ...... 

Act  (prior  to 
the  Lands 
Clauses  Con- 
solidation Act, 
1845)  to  pur- 
chase  lands 
for  their 
undertaking 
by  agreement 
with  the  land- 
owner,  or  on 

assessment  ,         .   ,  .    ,  .v 

of  the  value  by  a'  Jury,  to  be  summoned  for  the  purpose.     If  the  landowner  refused 
to  accept  the  sum. agreed  upon  of  awarded,  ihe  Company  were  authoriied  todepoiit 
it  in  the  Bank  to  the  credit  of  the  party  entitled,  and  thereupon  the  interest  in  thii  Und  WM.  , 
to  vent  absolutely  in  the  Company.     'Hiey  were  not  to  enter  upon  any  lands  without  haTiii||^ 
paid  or  deposited  the  purchase  or  compensation  money,  unless  ny  consent  of  the  landowiMr ; ' 
but,  subject  to  these  and  the  other  provisions  of  the  Act,  they  were  empowered  to  iBak««iid 
maintain  the  railway  in  the  line  ana  upon  the  lands  described  by  their  plao^  and  books  of. . 
reference,  and  for  th^t  purpose  to  enter  upon  and  take  such  lands. 

The  Company  required  certain  lands  of  H.  fbr  the  purposes  of  their  Act ;  atdltwai 
agreed  between  them  and  him  that  the  amount  of  ccMnpensation  and  purchase  mooey  a^MMpld  . 
be  ascertained,  not  by  a  jury,  but  by  ordinary  arbitration.     iJ.  permitted  the  Company  to 
enter  upon  the  land,*  and  commence  their  works  there,  pending  the  reference.     An  award 
was  made ;  but  the  parties  then  disagreed  as  to  the  conveyance  by  which  U  was  to  be  cifried  - 
into  effect :  and  H,  brought  ejectment. 

Held :  that  he  could  not  now  tireat  the  Company  as  trespassers,  but  must  seek  his  renedy 
against  them  under  the  award. 
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pObUo  (Royal  assent,  4th  Jufy  1844)  (a),  gave  Hudson 

Jil':       IV   J  I. 

!jOt^  Stet^  &  a.Kffl^  6.  lii.,  "for  making  a  railway  from  Lmd$  to 
i^ff((Sw)^iirj^  a  brancjii  to  the  North  Midland  Railway"  The  following 
taetiona  were  commented  upon  in  the  argument. 

8fet  TaV.  '^  iLnd  be  H  enacted,  •'  That,  sahjeet  to  the  promlons  of  this 
a^itiih41^h«<la«lbl  for  the  Company  to  agree  with  the  ownen  of  the 
lands  which  they  are  hei^eby  authorised  to  enter  into  and  take  for  the  par. 
poses  of  the  railway  for  the  absolute  purchase  for  a  consideration  in  money 
of  any^faiili  lands,  or  suiiih  parts  thereof  as  they  shall  think  proper,  and  of 
all  anbsisting  leases  therein,  and  of  all  rent  charges"  &c., "  and  of  all  com- 
monable  or  other  rights  to  which  such  lands  may  be  subject,  and  all  other 
estates  or  interests  in  such  lands  of  what  kind  soever." 

Sect  153.  *<And  for  the  purpose  of  providing  for  the  payment  and 
appthsitfloir  in  certain  cases  of  the  purchase  money  or  compensation  to  be 
paid  in  respect  of  any  snoh  lands  not  belonging  to  parties  under  disability, 
be  it  enacted.  That  in  the  following  cases,  (that  is  to  say,)  if  the  owner  of 
any  tnch  lands  or  of  any  interest  therein,  on  tender  of  the  purchase  money 
or  «MipeMation  eitber  agreed  or  awarded  to  be  paid,  refuse  to  accept  the 
sas^  or  if  Bxtj  snch  person  iail  to  make  out  a  title  to  the  lands  in  respect 
whereof  such  purchase  money  or  compensation  shall  be  payable,  or  to  the 
iotersft  tbMn  cldmed  by  him,  to  the  satisfaction  of  the  Company,  or  if 
toch  owner  be  gone  out  of  the  kingdom,  or  cannot  be  found,  or  be  not 
knfwn,  or  refuse  to  convey  or  release  such  lands  as  directed  by  the  Com- 
pany, it  shall  be  lawful  for  the  Company  to  deposit  the  purchase  money  or 
compensation  payable  in  respect  of  such  lands  or  any  interest  therein  in  the 
Bank  <3i  Empkmd,  in  the  name  and  with  the  privity  of  the  Accountant 
Oentralof  the  Court  of  Chancery,  to  be  placed  to  his  account  there  to  the 
credit  of  the  parties  interested  in  such  lands  (describing  them,  so  far  as 
the  Company  can  do),  subject  to  the  control  and  disposition  of  the  said 
Cowt  s  and  upon  receipt  of  such  money  the  cashier  of  such  Bank  shall 
give  to  the  Company,  or  to  the  party  paying  in  such  money,  a  receipt  for  such 
money,  specifying  therein  for  what  and  for  whose  use  (described  as  afore- 
said) the  same  shall  have  been  received,  and  in  respect  of  what  purchase 
the  same  shall  hare  been  paid  in,  and  therenpon  all  the  interest  in  such 
lands  in  respect  whereof  such  purchase  money  or  compensation  shall  have 
been  deposited  shall  vest  absolutely  in  the  Company." 

Sect  156.  enacts :  "  That  the  Company  shall  not,  eicept  by  consent  of 
Uie  ownsr  and  oceopier,  enter  upon  any  lands  which  shall  be  required  to 
be  purchased  or  permanently  used  for  the  purposes  of  this  Act  until  they 
shall  either  have  paid  to  every  party  having  an  interest  in  such  lands,  or 
deposited  in  the  Bank  of  England  in  the  manner  herein  mentioned,  the 
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iVobuMXV^L  notice,  under  the  powers  of  their  act,  that  they  reqmred 
to  parchase  of  him  the  land  which  was  the  subject  of 
this  action,  and  part  of  the  river  and  goit  adjoining;  and 
tliat  if  he  did  not  treat,  or  differed  with  the  Company  as 
to  compensation  for  his  interest,  or  for  damage,  the 
amount  would  be  determined  by  a  jury.  Afterwards,  it 
was  settled  between  th6  parties  that  the  compensation 
should  be  ascertained,  not  under  the  clauses  on  that 
head  contained  in  the  special  Act,  but  under  an  ocdinaiy 
agreement  of  reference.  An  agreement  was  exeeoted 
accordingly,  Ma^  29th  1845,  between  Hudson  and  die 
Company.  It  recited  that  Hudson  was  the  owner  of 
the  mills  and  goit,  and  of  about  a  rood  of  land  in  die 
township  oi  Leeds  abutting  on  a  certain  weir  (described), 
which  land  had  hitherto  been  used  by  Hudson  as  an 
approach  to  the  said  weir  and  a  yard  to  dress  stones  for 


purchase  xnonej  or  compensation  agreed  or  awarded  to  be  paid  to  «ddi 
parties  respectiyely  for  their  respective  interests  therein.'*  Proviso  forestry 
without  consent,  for  the  purpose  merely  of  survejring  and  taking  levels; 
compensation  to  be  made  for  damage  thereby  to  the  owners  or  occopoers. 

Sect  161  and  several  following  clauses  provide  for  assessment  of  ooo- 
pensation  by  a  jury,  where  the  Company  require  to  purchase  lattds  wMi 
they  are  authorized  by  the  special  act  to  take,  and  the  amount  of  compen- 
sation is  not  agreed  upon. 

Sect.  236  enacts :  "  That,  subject  to  the  provisioos  and  reetiictieus  in 
this  act  contained,  it  shall  be  lawful  for  the  Company  to  make  tnd  maintain 
the  said  railway  and  works  in  the  line  and  upon  the  lands  delineated  and 
described  on  the  plans  and  in  the  books  of  reference  hereinafter  mentioned 
or  in  the  schedule  hereto,  and  for  that  purpose  to  enter  upon,  take,  and  use 
such  of  the  lands  so  delineated  and  described  as  shall  be  neoesiary  for 
making  and  constructing  the  said  railway  and  works.*' 

Sect.  313  enacts  :  "That  after  the  expiration  of  seven  years  from  the 
passhig  of  this  act  all  the  powers  hereby  granted  to  the  Company  for  exe- 
cuting the  railway,  or  otherwise  in  relation  thereto,  shall  cease  to  be 
exercised,  except  as  to  so  much  of  the  railway  as  shall  then  be  completed, 
and  except  such  powers  as  shall  hereby  be  declared  to  be  continued  for  a 
longer  period. '^ 
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repairiag  il:  That  the  Company  required  to  purchafle  QMb"**  jBciicA. 
ihe  aaid  land  for  the  pnrpoees  of  the  railway,  and  abo  to 
iMttTy  their  railway  over  the  weir  and  over  a  considerable 
pQr&m  of  the  gdt:  that  it  was  apprehended  that  the 
fiontemplafeed  railway  works  would  not  permanently 
-divert  die  water  from  the  mills;  but,  as  it  could  not  then 
be  ascertained  how  far  the  said  works  would  injurioudy 
aflfect  Hudmm's  property,  it  had  been  agreed :  **  That  the 
amount  of  compensation  to  be  paid  to  him  by  the  said 
•Oouipany  for  the  same  and  such  privilege  of  covering 
f&9et  the  river,  weir  and  goit,  and  of  using  the  same 
.'when  so  covered  over,  as  the  said  jE.  Hudson  is  entitled 
to  grant,  or  is  interested  in,  shall  be  referred  to  arbi- 
tration in  manner"  after  mentioned:  And  it  was  thereby 
covenanted  between  the  parties  that  it  should  be  referred 
.to  two  persons  named,  or,  if  they  could  not  agree,  to  an 
umpire,  named,  "to  ascertain  and  fix  the  amount  of 
-compensation  to  be  paid  to  the  said  E.  H.  by  the  said 
Company  in  respect  of,  1.  The  said  piece  of  land  so 
required  as  aforesaid,  and  such  privilege  of  covering  over 
(as  above) ;  2.  The  permanent  damage  (if  any)  done  by 
the  railway  works  to  the  said  mills ;  3.  Any  other 
damage,  whether  temporary  or  permanent,  that  may  be 
occasioned  to  the  property  of  the  said  E.  H,f  by  reason 
of  the  execution  of  the  railway  works,  except  only  such 
compensation  in  respect  of  temporary  damage  to  the 
said  mills  as  may  be  payable  to  the  tenants  thereof:" 
lliat  Hudson  should  make  a  good  title  to  the  land  &c., 
and  furnish  an  abstract :  "  That  the  said  Company  shall 
be  at  liberty  to  take  possession  of  the  said  piece  of  land, 
and  to  proceed  with  the  other  works,  immediately  after 
the  said  arbitrators  and  umpire  have  inspected  and  exa- 
mined the  said  land  and  premises,  and  to  continue  such 
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inspection  ami  ^xtaiination  from  time  to  tittle  linttl '  the 
completion  tbereo£  That  the  said  arbitrates  shall  make 
their  award  in  respect  of  the  premises  not  earlier  l!iini 
one  year  nor  later  than  two  years  after  the  BtiA^r^msf 
and  works  djsM  have  been  commeneed  in  the  land  voA 
premises  mentioned ;  and  the  amount  of  compensatidh  Hb 
be  fixed  by  the  said  arbitrators  or  umfHre  sbidl  h^  pfiSd 
to  the  said  JE.  Hudson^  his  heirs  or  assigns,  witbiiii  t#o 
calendar  months  from  the  publication  of  stich  award,'  with 
interest"  &c. :  And  Hudson  covenanted  to  abide  by  tiH 
above  stipulations,  and  cause  a  proper  conveyatibe  iri^ 
simple  to  be  executed  &c.  .  •     |  iP  * 

The  Company  were  let  into  possession  immediately 
after  the  signing  of  this  agreement;  and  tliey  aftel^ 
wards  began  their  works  upon  the  land.  Som^-^d^y 
having  occurred  in  proceeding  upon  the  arbitradoa, 
a  new  agreement  was  made  in  December  1847>' ex- 
tending the  time  for  making  the  award  to  1st  AuguH 
1848  {a).  The  Company,  in  the  prosecution  of  theit 
works,  made  a  tank  on  land  which  they  had  pinr- 
chased  from  The  Leeds  and  Liverpool  Canal  Company 
on  the  bank  of  the  river  Aire^  above  Httdson^s  mills. 
Hudson  thereupon  made  a  new  claim  for  compeneatiion, 
contending  that  the  tank  drew  off  water  from  the  rivet 
and  thereby  injured  his  mills.  A  new  clause  was  con- 
sequently added  to  the  agreement  of  reference,  enabling 
the  arbitrators  to  decide  whether  the  Company  were 
liable  to  make  any  and  what  compensation  for  past 
or  future  injury  occasioned  to  Hudson^s  mills  by  the 
Company's  tank. 

(a)  It  contained  the  following  clause.  "  And  it  is  understood  and 
agreed  that,  when  the  railway  works  affecting  the  matters  in  reference  shall 
be  completed,  the  said  reference  shall  be  forthwith  proceeded  in,  so  that 
the  award  may  be  made  and  completed  as  soon  as  conveniently  may  be.'* 


XIV.   VICTORIA. 

s, '  The  parties  went  before  the  arbitrators,  aad  contested 
ibere  the  questions,  whether  the  water  in  the  tank  was 
4iv9rted  fiom  the  river  Aire,  and  whether  damage  resulted 
(9  Mr.  Hudson^  mills  from  such  diversion.  The  case  was 
afterwards  submitted  to  the  umpire:  and  he  made  his 
award,  adjudpng  payment  of  certain  sums  to  Hudson  by 
the  Railway  Company  for  value  of  property  and  com- 
pensation for  damage,  and  ordering  conveyances  to  be 
executed  in  pursuance  of  the  submission.  In  settling 
the  conveyances,  the  parties  differed  as  to  the  operation 
of  the  award  and  the  effect  of  the  submission  as  to  water 
supposed  to  be  drawn  from  the  river,  and,  consequently, 
on  the  terms  to  be  introduced  into  the  deeds.  Hudson 
tlien  claimed  to  have  his  land  restored  to  him,  and 
brought  this  ejectment.  No  conveyance  had  been 
tendered. 

On  the  trial.  Doe  dem.  Armitstead  v.  North  Stafford- 
shire Jtailway  Company  (a)  was  cited ;  and  Cresswell  J., 
mi  the  authority  of  this  case,  and  on  reference  to  sect. 
236  of  Stat  7  &  8  Vici.  c.  lix.,  ruled  that,  the  Company 
having  entered  lawfully,  and  nothing  having  occurred  to 
make  their  possession  unlawful,  Hudson  was  not  entitled 
to  treat  them  as  trespassers,  and  this  action  did  not  lie. 
Leave  was  however  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff. 
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Knowks  now  moved  accordingly.  The  Company 
were  tenants  at  will,  and  became  tres|)asserB  when  the 
will  was  determined.  The  question  turns  upon  sects. 
137,  153,  158  and  236  of  the  Company's  Act,  which  is 
prior  in  date  to  the  Lands  Clauses  Consolidation  Act, 


(a)  Ante,  p.  626. 


802 

1851. 

Doe  dem. 
Hudson 

T. 

LssMand 
BkAsroRO 

lUilWET 
l>OBlpiDy. 


Q.  B.   EASTER  TERM. 

1845.  The  Company  might,  and  should,  have  tendered 
the  money  awarded,  and,  in  default  of  acceptance,  have 
deposited  it  according  to  the  directions  of  sect  153:  the 
right  to  the  land  would  then  have  vested  in  them.  But, 
not  having  done  so,  they  are  in  the  situation  of  any  other 
person  occupying  land  under  a  licence,  when  such  lioence 
is  revoked.  [Lord  Campbell  C.  J.  They  may  iioC  have 
the  absolute  legal  estate,  and  yet  may  not  be  trespuflsers.] 
In  Doe  dem.  ArmiUtecLd  v.  North  Staffordshire  Railway 
Company  (a)  the  landowner  (as  the  Court  obserined  in 
their  judgment)  had  a  power  to  enforce  compensation, 
under  stot.  8  &  9  Vict,  c.  18.  s.  68. ;  the  compukoiy 
powers  which  the  Company  possessed  had  been  ezeraked 
and  had  expired:  it  lay  upon. the  landowner  to  origtuiate 
further  proceedings;  and  he  had  not  done  so.  Hie 
landowner,  under  the  present  special  Act,  hat  not  the 
same  powers.  [Lord  Campbell  C.  J.  You  are  obliged 
to  contend  that  the  Company  never  had  more  than  a 
tenancy  at  wilL  Could  Hudson  have  treated  them  as 
trespassers  during  the  arbitration?]  That  would  have 
been  a  breach  of  faith.  The  form  of  conveyance  in 
the  Schedule  (H.)  to  stat.  7  &  8  Vict.  c.  lix.  (&)  shews 
that  the  legal  interest  remains  wholly  in  the  landowner 


(a)  Ante.  p.  626. 

(b)  Schedule  (H.)  **  Fonn  of  conreyance.     I  of 

in  consideration  of  the  sum  of  paid  to  me  [or,  at  the  ease  nunf 

be,  into  the  Rank  of  England,**  &e.]  **  pursuant  to  an  Act  pasKd,  &c., 
intituled,  &c  by  '  The  Leede  and  Bradford  Railway  Comptm^^*  do  hereby 
convey  to  the  said  Company,  their  successors  and  assigns,  all  \dt$crilnng 
the  premises  to  be  conneyed],  together  with  all  ways,  rights,  and  appurte- 
nances thereto  belonging,  and  all  such  estate,  right,  title,  and  interest  in 
and  to  the  same  as  I  am  or  shall  become  seised  or  possessed  of»  or  am  by  the 
said  Act  empowered  to  convey,  to  hold  the  premises  to  the  said  Company, 
their  successors  and  assigns  for  ever,  according  to  the  true  intent  and 
meaning  of  the  said  Act     In  witness**  &c. 
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till,  by  the  statutory  course,  it  passes  from  him  to  the  Que§n*B  Bmuh. 
Company. 


1851. 


Lord  Cabcpbbll  C,  J.  I  think  the  ruling  of  the 
learned  Judge  was  correct.  Under  the  special  Act  the 
defendants  had  a  right,  by  certain  proceedings,  to  obtain 
the  property  in  the  land.  Instead  of  those  proceedings 
being  taken,  the  parties  agreed  to  a  reference;  and  in  the 
meantime  the  lessor  of  the  plaintiff  consented  that  the 
Company  should  have  possession.  They  took  possession, 
and  laid  put  money  on  the  land.  Under  these  circum- 
stances Mr.  Knawles  is  obliged  to  contend  that  they  were 
merely  tenants  at  will,  and  liable  to  be  told  at  any  time 
that  their  licence  was  revoked.  I  am  clearly  of  opinion 
that  that  was  not  the  intention  of  the  parties,  and  that 
the  Company  did  not  suppose  that  they  could  be  con- 
verted into  trespassers  at  any  moment  There  is  no 
hardship  on  the  lessor  of  the  plaintiff  in  thb  view  of  the 
case;  for  he  has  a  remedy  as  effectual,  by  proceeding  on 
the  award,  as  was  given  in  Doe  dem.  Armitstead  v.  North 
Staffordshire  Railway  Company  (a). 
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Patteson  J.  I  am  of  the  same  opinion.  Under  the 
special  Act,  the  Company  had  power  to  take  the  land 
compulsorily,  making  compensation :  but  they  were  not 
to  enter  upon  it  before  payment  or  deposit  of  the  pur- 
chase or  compensation  money,  unless  by  consent  of  the 
•landowner.  They  did  enter  with  such  consent;  then 
nothing  remained  but  to  have  the  compensation  settled 
in  a  proper  course.  It  did  not  follow,  because  the  Com- 
pany had  entered  by  consent  and  not  compulsorily,  that 


(a)  Ante,  p.  526. 


ApHi29d. 
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pwwn^A'h/.'  the  landowner,  upon  some  dissatbfaction,  might  tum 

^       '        them  off  the  land  as  trespassers.     To  decide  so  woukl 

^Dsmr      PV®  *  S^^^  opening  to  oppression ;  though  1  do  not  say 

Lbsm  ittc!     that  an/  isrinten^ed  in  the  present  isa^e^    ..(-   ,  , .  .jr;<  i 

Railway  ";„'■'"        ^'  ^        i  U  "         t"       "  '  j  '.■^')^'^ 

Company.  WiOHTMAN  and  £rle  Js.  concurred. 

Rule  refused. 

Dewet^  Exeeutrix  of  Hbnry  IhlWBYf- ^  -  \^3. 

After  plain,  W^^^'  COX^,mpy^d.%,a  fM^  P9,»^;^,  ^Wn^^ 
S^P$r*  Vap^i^PtWA*n4^J:<aking(»v/^oi^^^.l^^ 

t?!?li^,**'  ^  ^  tem^,Qn,.di8cIwging.f  iJwW>^9  t^^  ?*W  •f 
^^j^J^i^  the  first  sittings  ii?L  Jbttarffcij^  in.  tl\if,  tj^j^^^Aprff^^i^ 
^SSr      gj^o^ld  qot.be  discharged.  Y  TThe.  aj35dayit;  oa  ^j^<^|^^^ 

ijfdavh  that,     inove<^  stated .  the  giving  of  the  undertaking,  a9  sb9^fy 

since  ^ving  ■<•%».).. 

them^der         and  that  the   plaintiff  had)  on   16th   April,  given   th^ 

diQooTeredthat   defendant  notice  of  trial  for  the  said  sittings;  bi^t  (hi^t 

i^tnwlv^nr^     he  had,  on  19th  April,  for  the  first  time,  discovered  th^ 

she  was  insolvent    On  2 1  st  April  he  countermanded  the 

notice  of  trial.     He  had  ofitred  a  stet  processus :  which 

defendant  had  declined.     The  action  was  on  a  bill  of 

exchange  accepted  by  the  deceased  Henry  Dewey:  the 

only  plea  was  Plene  administravit 

Lord  Campbell  C.  J.  The  obligation  to  try  cannot 
be  discharged  upon  application  after  you  have  given  a 
peremptory  undertaking. 

Patteson,  Williams  and  Erle  Js.  concurred. 

.   Rule  refiiied. 
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Dob,  on  the  several  demises  of  Jasoss  NiooIiL,  ThHr»4fi¥^' 
Geobge    Nicoll    and    Elizabeth    Breeze,  I 


! 


agaivist  Bower. 


T7  JECTMENT  for  lands  in  Hampshire.  The  Court  in 

^     On   the   trial,  before   Pollock  C.  B.,  at  the  last  Sj^^^"^, 
Hampshire  Assizes,  the  case  opened  for  the  plaintiff  was  JJf^^Si!^]^** 
tfaat  Tkaniaa  Breeze^  deceasHed,  under  a  devise  from  whom  Nbi.pnj*  fc» 
EUzabeth  Breeze,  one  of  the  lessors  of  the  plaintiff^  denceatan 

improper  BtBge 
claimed,   had    let   the    land    to    defendant:    and   that  of  the  cause, 

'•  *^      -,         ,     -  .11  .  ••   \     rrn  ■   I         if  the  evidence 

defendaht  had  received  due  notice  to  quit  The  I4t-  is  not  lu  itself 
ting  and  the  payment  of  rent  by  Bother  were  proved,  unlets  hi^p-'  - 
Counsel  for  the  plaintiff  then  called  for  the  receipt  for  S^^^aritJLii 
the  rent ;  which  the  defendant  accordingly  put  in.  It  |^"/J^^"" 
^drjiorted  to  be  signed  by  Thomas  Breeze  "for  himself  '^iid^^SJi^^j, 
and  Creorge  NicolC     George  Nicoll  had  survived  Thomas  ^^^^l^ 

Jfreeze.     Counsel  for   the   defendant   then    contended  to  move  for  a 

nonsuit  on  the 

that  this  shewed  a  joint  tenancy  in  Thomas  Breeze  and  onestion  whe- 
ther be  ought 

Nicoll;  and  that,  as  it  was  admitted  that  Thomas  Breeze  to  have  al. 

was  dead,  the  estate  by  survivorship  had  come  wholly  evidence. 
to  George  Nicoll,  and  Thomas  Breeze*s  devise  could  not 
take  effect  For  the  plaintiff  it  was  contended  that  the 
words  in  question  were  forged :  and  evidence  was  pro- 
duced for  the  purpose  of  proving  this.  The  defendant's 
counsel  then  put  in  evidence  another  receipt  in  the 
same  form.  At  the  close  of  the  case,  before  the  Lord 
Chief  Baron  had  begun  to  sum  up,  counsel  for  the 
plaintiff  requested  to  be  allowed  to  put  in  further  evi- 
dence. This  was  objected  to  on  the  part  of  the 
defendant:  but  the  Lord  Chief  Baron  admitted  it, 
subject  to  the  leave   after  mentioned.     Evidence   was 
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rahmeXFJ,    accordingly  given    for    the    purpose   of  shewing  that 
^^  Thomas  Breeze  anc^  George  Nicoll  were  not  joint  ten- 


I>oedem.      bx\X»\    but    that    Thomas    Breeze   was    owner   of    one 
Nicoll 
V.  undivided   ninth  part  of  the   land   by   one   title,  add 

George  Nicoll  of  the   other  eight  ninths    by   anpther 

title,  through  one  James  Nicoll.     A  verdict  was  then 

found,    on    the   demise  of   Elizaheth   Breeze^  fox  one 

ninth;    leave   being  reserved   to   move  for   a  nonsuit, 

or  to  enter  a  verdict  for  the  defendant. 


Crowder  now  moved  accordingly.  In  Jacobs  v.  Tark- 
ton  {a)  it  was  held  that  evidence,  under  somewhat  similar 
circumstances,  could  not  be  given  in  reply.  [Lord 
Campbell  C.  J.  There  the  Court  in  banc  affirmed  the 
ruling  of  the  Judge  at  Nisi  prius.  We  are  very  tiowil- 
ling  to  interfere  with  the  discretion  of  the  Judge.]  The 
Lonl  Chief  Baron  here  has  reserved  the  queaHtcfc, 
whether  he  did  right  in  admitting  the  evidence,^  for  the 
opinion  of  the  Court.  In  Huckman  v.  Fernie{b)  the 
Court  held  that  a  new  trial  might  be  granted  on  the 
ground  that  a  Judge  at  Nisi  priiis  had  ruled  improp^ly 
as  to  the  right  to  begin  (c).  l^Vightman  J,  referred  to 
WilUams  Y.  Davies(d).]  \ 

Lord  Campbell  C.  J.  A  special  case  has  been 
applied  for,  on  other  points  (e).  We  think  that  this 
point   ought  not   to  form  part  of  the  case.     It  is  not 

(a)  11  Q.^.  421. 

(&)  3  Af.  ^  fr.  505.    See  note  (a)  to  Booth  v.  MiUnt,  15  Af,  ^  W,  671. 

(c)  See  Mtrctr  v.  Whall,  6  Q.  B,  447. 

(rf)  1  Cr.  ^  M.  464  ;   5.  C.  3  rynpA.383. 

(e)  The  counsel  for  the  plaintiff  sought  to  obtain  judgment  for  the 
entirety  :  and  it  was  finally  so  entered,  upon  argument  on  a  special  case, 
on  the  demise  of  Etizabeth  Breeze^  The  judgment  was  given  on  16th 
January,  1852:  but  no  point  ooeurrod  on  which  it  if  thought  seoessary  to 
pablish  a  report 
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Bdnested  that  the  evidence  was  inadmissible  in  itself,  or  Queen'»  Bench. 

.      .  1851 

that  any  injustice  has  been  done.     I  am  strongly  inclined '___ 

to  agree  with  Lord  Lyndhurst,  in  Williams  v.  Davies  (a),  ^c^^' 

that,  under  such  circumstances^  the  ruling  of  the  Judge  ^^• 

ought  not  to  be  disturbed. 


Patteson^  Wiohtman  and  Erle  Js.  concurred. 

Rule  refused  (i). 

(a)  1  Cr.^Jlf.464;  S.  C.3  Tyrwh,^^. 

(6)  See  Shaw,  App.;  Bech,  Rosp.;  8  Exeh,Z92. 


Doe  on  the  joint  demise  of  John  Grove  Bord  Thursday, 

.  T^  -r*  April  24ih, 

and  Richard  Hole  against  Robert  Burton. 


"C*  JECTMENT  for  lands  in  Somersetshire.  a.,  being  in 

On  the  trial,  before  Martin  B.,  at  the  last  Somerset-  f^^^g?eeS  by 
shire  Assizes,  the  plaintiff  proved  the  execution  of  the  ^.'should'sell 
following  document,  by  the  lessors  of  the  plaintiff  of  the  ^2*0^1^^^*^;.* 
one  part  and  defendant  of  the  other.  J^*se  the  land 

'^  for  an  estate 

**  Memorandum  of  affreement  made  this  25th  day  of  purautervie: 

^  -^         that  y<.  "shall 

Junej  in  the  year  of  our  Lord  1846:  between  Richard  be  entitled  to 

the  possession 

/fofc,  of "  &c.,  "and  John  Grove  Bordy  of "  &c.,  "exe-  or  to  the  rents'* 
cutors  named  in  the  last  will  and  testament  of  William  this  day." 
HoUy  deceased,  of  the  one  part,  and  Robert  Burton^  of"  ^'od  title  \n 
&c,  "of  the  other  part  I**  ^,-7.?-, 

"  Whereby  the  said  R.  Hole  and  J.  G.  Bord  agree  to  l^l^^^^  ^^ 
sell,  and  the  said  R.  Burton  agrees  to  purchase,  for  the  completed  by  a 

,  ,  day  named, 

consideration  and  on  the  terms  hereinafter  mentioned,  a.  to  pay  in- 

terest. 
The  pur- 
chase was  not  completed :   but  A,  continued  to  hold.    II.  gave  A,  notice  to  quit,  in  the 
ordinary  form  of  notice  to  tenant  from  year  to  year ; 

Held,  in  the  absence  of  any  evidence  as  to  right  of  possession  in  A.,  that  //.,  on  these 
facta,  might  recover  against  A.,  in  ejectment. 
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all  that  messuage"' &Cj  (the  premises  in  dUpute),  *yiof 
the  lives  of  WilUam  fVaddemu  the  younger  and  iZ»cAar<i 
Ganey  freed  from  all  charges  and  incumbrances:;. tb|ut 
the  consideration  or  purchase  money  shall  be  \20l: 
that  the  said  R.  Burton  shall  be  entitled  to  the  t^ps- 
session  or  to  the  rents  of  the  said  hereditamenta  wA 
premises^. on  or  from  this  day:  that  the  said  J2.  thU 
and./.  6r.  JSorrf  shall,  within  twenty  one  daye  frnoi  :tb^ 
date  hereof,  deduce  unto  the  said  iZ.  Burton  a  good  title 
far  the  Kves  dbresaid :  that  the  surrender  of  the  said 
hereditaments  to  the  lord  of  the  manor  of  theiTcclory.pl 
Skeptan  MaWst  shall  be  prepared  and  icsecut^  byitH 
proper  parties^  4it  their  ;Own  expense,  on.  the.v6tlijdayi^ 
AuguMt  DOW  next  enduing :  and  tbati  upon  (he  delh^eigi^ 
of  die  new  grant  to  the  said  A  Burtoh  at  ihis  ovpeiiftji 
tho  said  aum  of  1202.  ((he  said  purchase  money)  isbsU 
be  paid,  by  the  said  B^  Burton  to  the  fiaid  A  Hole^^i 
J.  <3i  Bard:^  theJ^  in  the  event  of  the  siud  pureh<i$e  mt 
being  completed  on  the  said  6th  day  of  Aufftat,  nmW 
next,  the  said  R.  Burton  shall  pay  interest  from  that 
day  at  the  rate  of  5L  per  cent,  per  aonnm.  oa  the 
said  purchase  money,  undl  the  payment  thereof  la 
witness"  &a 

The  defendant,  at  the  time  of  the  making  of  this 
agreement,  was  in  possession  of  the  premises.  Upon  a 
dispute  as  to  the  title,  he  refused  to  complete-  the 
purchase^  but  continued  to  hold  on.  On  17th  December 
1849,  he  received  from  the  lessors  of  the  plaintiff  notice 
to  quit  at  the  end  of  the  year  of  his  tenancy  which 
should  expire  next  after  the  end  of  half  a  year  from  the 
service  of  the  notice. 

Counsel  for  the  defendant  contended  that  this  did 
not  raise  a  primd  facie  case  of  title  on  the  part  of  the 
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l^flfaors-of  the-pIamtifF.   -Tbe  teamed  Baron  t&eeted  a  Quitk^B^mek 
"^cwdiiee^fdrche  :plainfiff>  reservingrleaye  tA'  move  for  a 


'  /!%nnl  MW  nkivied  accordingly.  It  liannot  M?  said 
Aim  th&'^e^iindatiV  by  Tc^maining  :in  posseBsion^haa 
adtintted  the  tHle  df- the  othev  party  to -the  agveemrBt. 
It^tnigfat  hay«  been  $o  if  he  bad -taken  posseiisioti  binder 
ch^'filgreiunentr  but  he  was  inposaeaaioQ  befinsi  iti 
^ight  Serk,  Li^ois-  }r,  Bekard{a^  where  the  relation  of 
landlord > and  tenant  wag  infen^ed,  posseatsion  hadiboes 
g^en  td  tfae  tenant  under  the  agreements  The  defendant 
Irere^-^aiS' willing^  if  a  good  title  bald  been  prqvedi  to 
pjuvbaae  alaiger  interest  than  he>' probably  had  befiire. 
[Wiffbiman  J.  *  The  agnacment  stipulates:,  that  he  ia 
tbiitled  to  possession  from  the  day  of  the  agreement.] 
Ilia t  is;  on  the  condition  of  a  good  tkle  being  made 
ovrt :  but^  the  title  not  being  made  out,  it  is  as  if  there 
had  been  no  ajap-eement 


18&1. 


BoAtt 

v.- 

DWt09L 


Lord  Campbell  C.  J.  I  think  a  prima  facie  title  in 
thie  vendor  is  admitted  by  the  words  referred  to-:  and 
this,  in  the  absence  of  all  evidence  as  to  the  way  in 
which  the  defendant  obtained  possession,  is  enoogb. 


Patteson,  Wightman  and  Erlb  Js.  concurred. 

Rule  refused 

(a)  ldEa$i,2\0. 
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Saturday, 


AprU2dth.  Thb  QtiEEN  against  Bessell. 

2>.  registered     TTTEBSTERy  ID  last  Michaehnos  Term,  obtained  a 

a  design  under     f  f 

iut.6&7  Vict.  rale  calling  on  the  prosecutor  to  shew  cause  why 

descripiioD,  it  the  conviction  after  mentioned,  which  had  beeti  brought 
B^jeldgn  for  ^  ^^7  Certiorari,  should  tiot  be  quashed  for  insufBcieney. 
o^ningT^^  From  the  affidavits  in  support  of  the  rule  it  appeared 
a  wmdowT  ""^  ^^*^  ^^^  conviction  was  by  Samuel  Wibm  Esquire, 
means  of  a        an  alderman  of  the  city  of  Londnn.  and  was  dated  Ist 

screw :  and  "^ 

it  was  suted      October^  1850 ;  and  the  conviction,  which  was  annexed, 

that  the  part  or 

parts  of  the  Stated    that  John   Bessell  was    convicted,    "For    that 

were  not  new  William  Dixon^  oP  &c.,  ^^  before  and  at  the  time  when 

werealUhe  ^^  oflfi&nce  hereinafter  mentioned  was  committed,  was 

perw^nd  ^°  ^^^  roistered  proprietor  of  a  new  and  original  design 

!ll!!!l!l^™ *''°  for  an  article  of  manufacture  called  a  ventilator;  and 

purposes  ' 

thar^hat"was  ^^^*  within  twelve  calendar  months  last  past,  and  during 
claimed  as  new  the  existence  of  the  right  of  the  said  W.  D.  to  the  said 

was  Me  general  ^ 

configuration     dcsigu,  to  wit"  Ist  Auffust  1850,  at  &c.,  "the  said  John 

andcombina-        n         n    i»  i        -  \.  »       i-  •  •  •  j» 

Hon  of  the  BesseU  did,  without  the  licence  or  consent  m  writing  of 

utility  of  the  the  Said  W.  D.J  apply  the  said  design  to  a  ventilator, 

inftSnof  ^^^  ^5d  make   such   ventilator  according   to  the  said 

thTihr^o?  design,  contrary  to  the  form  of  the  statute"  &c.     The 

^arts^VuTonl  "magistrate  then  adjudged  that  Bessell^  for  his  oflTence 

by  the  mode  of  aforesaid,  had  forfeited  30£  to  Dixon,  with  51.  for  costs 

puttmg  them 

together.  &c.     It  was  deposed  "  that  the  object  of  Dixon^s  alleged 

proper  subject    design  is  simply  this :  to  effect  the  opening  and  closing 

of  registration, 

the  statute  not 

applying  to  designs  which  have  reference  to  a  purpose  of  utility  through  the  combinatioo  of 

parts  independently  of  their  shape  and  configuration. 

This  Court  qua&hcd  a  conviction  for  pirating  such  design,  for  want  of  juriadiction. 
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of  A  hinged  glass  shutter  or  transparent  ventilator,  by  Quim't  Battk. 
means  of  a  cord  passing  over  a  stationary  pulley,  and  at 
the  same  time  to  prevent  a  downward  draft  of  cold  air  '^^^  Quken 
by  the  application  of  a  *  half  pane'  to  a  window  frame  in  Bkssell. 
front  of  the  swing  glass  shutter:''  ^that  these  objects 
are  attained  by  the  use  of  parts  none  of  which  are  in 
themselves  new,  or  of  which  the  shape  and  configaralira 
is  at  all  material,  inasmuch  as  the  same  may  be  varied 
fU  pleasure  without  interfering  with  the  utility  of  the 
(Mrticle:"  *^  that  the  novelty,  if  any,  consists  in  the  mode 
of  combining  the  mechanical  parts  employed  so  that 
they  shall  act  in  the  desired  manner."  A  copy  of  the 
registration  of  the  design  was  annexed  to  the  affidavit 
From  this  it  appeared  that  the  ventilator  occupied  the 
place  of  one  of  the  panes  of  the  upper  sash  of  a  window. 
It  consisted  of  a  thin  metallic  frame  containing  a  whole 
pane  and  a  half  pane  of  glass,  the  one  within  the  other, 
so  as  to  appear,  when  the  ventilator  was  closed,  to  be  one 
single  pane.  The  whole  pane  was  on  the  outside,  and 
was. hinged  at  the  top  to  the  frame  of  the  ventilator:  the 
half  pane  was  fixed,  and  occupied  the  lower  half  of  the 
frame  of  the  ventilator.  The  ventilator  was  furnished 
with  a  screw,  the  head  of  which  consisted  of  a  pulley 
placed  on  the  inside  of  the  window,  the  shank  of  the  screw 
passing  through  an  orifice  in  the  frame  of  the  ventilator^ 
in  which  it  was  secured  so  as  to  be  turned  round  by  a 
cord  passing  round  the  pulley.  The  bottom  of  the  move- 
able pane  was  furnished  with  a  nut  in  which  the  shank 
of  the  screw  worked,  so  that  by  turning  the  pulley  the 
ventilator  could  be  opened  to  any  extent  within  the  range 
of  the  screw,  or  entirely  closed.  When  the  ventilator 
was  open,  the  bottom  of  the  moveable  pane  was  pushed 
outwards,  thus  forming  an  opening  at  the  bottom  through 
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which  the  air  passed  inwards  into  the  room,  the  fixed 
half  pane  deflecting  the  current  of  air  upwards,  and  thus 
preventing  it  from  falling  directly  upon  any  person  within 
the  room.  The  pulley  upon  the  inner  end  of  the  screw 
was  worked  by  means  of  a  cord  wound  once  round  it,  the 
ends  of  the  cord  passing  over  pulleys  at  the  sides  of  the 
window,  so  that,  by  pulling  one  or  other  of  those  ends, 
the  ventilator  could  be  opened  or  closed  at  pleasure. 
The  description  stated  that  "  The  part  or  parts  of 
this  design  which  are  not  new  or  original  are  all  the 
parts,  if  taken  per  se  and  apart  from  the  purgNDses 
thereof.  What  is  claimed  as  new  is  the  general  conft* 
gnration  and  combination  of  the  parts  marked"  &c. 

In  answer,  Dixon,  the  registered  proprietor,  deposed 
''that  a  ventilator  made  according  to  the  said  design, 
and  to  which  the  said  design  has  thus  been  applied,  does 
possess  a  peculiar  shape  and  configuration."  That  he 
verily  believed  "  that  no  ventilator  had  ever  before  the 
date  of  the  said  registration  been  made  of  or  with  such 
a  shape  or  configuration.'^  That  he  ''  has  been  advised, 
and  verily  believes,  that  the  peculiar  novelty  in  a  venti- 
lator made  according  to  the  said  design  consists  merely 
in  the  application  thereto  of  the  said  design  of  this 
deponent  And  that,  in  the  making  of  such  a  ventilator, 
there  is  not  any  new  art  or  mode  of  manufacturing  used 
which  could  be  made  the  subject  of  letters  patent " 
"  That  window  ventilators  of  various  kinds  and  construc- 
tions have  been  well  known  for  many  years  past ;  and 
that  many  such  ventilators  have  been  made  with  hinge 
glass  shutters,  capable  of  being  opened  so  as  to  permit 
the  passage  of  air  for  the  ventilation  of  rooms  or  build- 
ings." "  That  the  said  design  for  a  window  ventilator 
was  a  design  for  the  shape  and  configuration  of  a  window 
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ventilator^  invented  or  designed  by  this  deponent  for  Queens  Bench. 
the  purpose  of  enabling  this  deponent  to  construct  his  ' 


window  ventilators  of  such  a  shape  or  configuration  that  '^^^  Qltjen 
they  should  be  of  a  size  of  any  ordinary  glass  pane  in  a  RfssELL. 
window^  and  should  in  appearance  resemble  a  pane  as 
much  as  possible,  and  yet  produce  or  permit  the  same 
description  of  ventilation  as  might  be  obtained  from 
ventilators  made  of  a  different  shape  or  configuration, 
although  upon  the  same  or  a  similar  principle  so  far  as 
respects  their  action  as  ventilators."  "That  he  verily 
believes  that  the  shape  and  configuration  of  window 
ventilators  by  this  deponent,  so  designed  as  aforesaid, 
was,  at  the  date  of  the  said  registration,  new,  and  was  a 
design  which  had  not  been  previously  published  within 
this  kingdom  or  elsewhere;  and  that  the  purpose  to 
which  the  said  design,  and  ventilators  made  according 
to  the  said  design,  had  reference  was  a  purpose  of 
utility."  "  That  the  utility  of  the  said  design,  and  of 
ventilators  made  according  to  it,  has  been  fully  proved 
by  the  great  demand  for  such  ventilators  since  the  regis- 
tration of  the  said  design."  Affidavit  was  also  made, 
stating  the  proceedings  before  the  magistrate,  and  "  that 
the  only  difference  between  the  said  ventilator  shewn  in 
the  said  drawing  and  that  made  by  the  said  J,  Bessell 
and  produced  in  evidence  before  the  said  justice  was 
that  in  a  ventilator  made  as  shewn  in  the  said  drawing, 
and  according  to  the  said  design,  the  screw  used  for 
opening  and  shutting  the  frame  or  shutter  thereof  was 
made  straight,  and  with  one  end  thereof  attached  to  the 
said  pane  or  shutter  by  means  of  a  joint ;  whereas  the 
screw  used  for  opening  and  shutting  the  hinge  pane 
or  shutter  of  the  said  ventilator  made  by  the  said  J. 
Bessell  as  aforesaid  was  made  in  the  form  of  a  segment 
VOL.  xvi.  N.  s,  3  o 
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Faiunu  XVI.    of  8  circle,  and  had  one  end  thereof  fixed  to  the  said 

'       laat  mentioned   pane  or   shutter   without  any  joint" 

The  Queen  That  there  was  "  evidence  given^  by  a  person  of  compe- 
BE88KLL.  tent  knowledge  and  skill  respecting  ventilators,  that  the 
said  screw,  by  the  said  J.  BesseU  so  fixed  to  the  said 
hinged  pane  or  shutter  as  aforesaid,  was  substantially 
the  same  as  that  fixed  to  the  hinged  pane  or  shotter  of 
a  ventilator  made  according  to  the  said  design  of  the 
said  W.  Dixon.  And,  further,  that  the  effect  of  each  of 
such  screws  was  precisely  the  same ;  and  that  the  altera- 
tion made  in  the  screw  by  the  said  J.  B.  did  not  vary 
or  affect  the  said  design  or  the  application  thereof  to  a 
ventilator ;  and  that  the  alteration  had  apparently  been 
made  for  the  purpose  of  evading  the  said  copyright  of 
the  said  fV.  D.  in  his  said  registered  design."  There 
were  other  affidavits  by  experienced  persons  to  the 
same  effect. 

Hindmarch  and  Locke  now  shewed  cause.  The  ques- 
tion can  only  be  as  to  the  jurisdiction.  [^fFebtterj  for 
the  defendant,  stated  that  he  should  confine  himself  to 
the  objection  that  the  article  could  not  be  the  subject  of 
registration,  and  the  jurisdiction  therefore  did  not  arise.] 
The  design  is  not  within  stat  5  &  6  Vict  c.  100.,  not 
being  for  ornamenting  any  article  or  substance.  It  Ms 
within  sect  2  of  stat  6  &  7  Vict  c.  65.^  which  applies 
to  ^*  any  new  or  original  design  for  any  article  of  manu- 
fiicture  having  reference  to  some  purpose  of  utility,  so 
far  as  such  design  shall  be  for  the  shape  or  configuration 
of  such  article,  and  that  whether  it  be  for  the  whole  of 
such  shape  or  configuration  or  only  for  a  part  thereof." 
It  is  not  the  less  the  subject  of  registration  because, 
being  a  new  invention,  it  might  be  made  the  subject  of 
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a  patent ;  there  is  no  inconsistency  in  the  same  article   Qtmn'*  Bttuh. 

beii^  both  a  new  invention  and  new  as  to  its  shape  or  ' — 

configuration:  but  the  proprietor  may  choose  to  avail        eveuEEK 
himself  of  the  statutory  protection  for  the  configuration,      Bessell. 
though  not  desiring  a  patent  for  the  invention.  [Patteson 
J*    The  point  arose  in  Rogers  v.  Driver  (a),  but  was  not 
there  decided.]    It  was  there  held  that  the  utility  of  the 
invention  depended  upon  its  new  shape  and  configura- 
tion,  and  that  the  case  was  therefore  within  stat.  6  &  7 
Vict  c.  65.  s.  2. :  and  here  the  claim  is  for  the  configu- 
ration and  construction  of  the  parts.     The  word  *^  con- 
figuration,"  in  the  statute,  has  a  larger  meaning  than 
"shape:"  "shape"  relates  to  the  external  form  only; 
"  configuration"  is  "  the  form  of  the  various  parts  of  any 
thing,  as  they  are  adapted  to  each  other;"  JohnsarCs 
Dictionary f  in  verb.     It  is  thus  synonymous  with  "  com- 
bination," a  word  which  is  in  the  description  but  not 
in  the  statute,  and  the  addition  of  which  does  not  affect 
the  case.     The  utility  will  not  be  disputed     The  de- 
scription points  out  that  the  parts  are  not  new  per  se,  in 
compliance  with  stat.  6  &  7  Vict  c.  65.  s.  8. 

Webster  and  Hunter ^  contr^  It  is  true  that  the 
same  article  may  be  the  subject  both  of  a  patent  and  of* 
a  regbtration  under  stat.  6  &  7  Vict  c.  65.  s.  2. :  but,  in 
the  former  case,  the  subject  is  the  invention,  in  the  latter 
the  shape  or  configuration.  It  is  also  true  that  the 
article  now  in  question  b  one  of  utility ;  but,  in  order  to 
bring  it  within  stat.  6  &  7  Vict.  c.  65.  s.  2.,  the  utility 
must  depend  on  the  shape  or  configuration.  Now  it 
cannot  be  asserted  that  the  shape  here  affects  the  utility: 
the  useful  result  is  produced  by  the  mechanical  con- 

(a)  Ante,  p.  102. 

3  G  2 
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V. 
BB8BELL. 


trivancc,  the  combination  of  the  parts.  It  is  therefore 
contended  that  the  word  "  configuration "  is  applicable. 
But  it  is  manifest  that  the  word  is  not  used  in  the  ex- 
tended sense  which  is  suggested.  This  is  clear  from  the 
course  of  legislation  pursued  in  the  successive  Acts  on 
the  subject  (a).  Thus  in  the  first  of  these,  stat.  27  G.  3. 
c.  38.,  which  protected  ^'  the  arts  of  designing  original 
patterns  for  printing  linens,  calicoes,  cottons,  and  mus- 
lins," the  word  "designing"  applies  only  to  the  figure. 
This  was  continued  and  perpetuated;  and  then  stat 
2  &  3  Vict  cc.  13.,  17.,  extended  the  protection  to  de- 
signs for  other  articles  and  manufactures.  These  Acts 
are  repealed  by  stat  6  &  6  Vict  c.  100.,  which  provides 
more  fully  for  the  protection  of  such  "  design,"  applied 
to  large  classes  of  articles,  and  must  be  understood  to 
use  the  word  in  the  same  sense.  It  clearly  could  not 
be  applicable  to  a  mechanical  structure.  Thus  far  the 
object  was  merely  to  protect  designs  for  the  ornament 
of  certain  articles  and  substances.  Then  stat  6  &  7  Vict 
c.  65.  has  extended  a  similar  protection  to  cases  where  the 
object  was  not  ornament  but  utility.  Still  that  which  is 
protected  is,  as  before,  the  shape  or  form,  and  not  the 
mechanical  combination.  Therefore  under  this  statute 
there  could  be  no  infringement  except  by  copying  the 
form;  but  there  would  be  an  infringement  under  the 
patent  laws  though  the  form  were  not  copied,  if  the 
mechanical  device  were  copied.  It  follows  that,  using 
the  word  "configuration"  in  the  sense  which  was  mani- 
festly intended  by  the  Legislature,  the  test  laid  down  in 
Rogers  v.  Driver  {b)  is  in  favour  of  the  defendant  here : 
it  cannot  be  said  that  "  the  new  shape  and  configuration 

(o)  See  the  Acts  referred  to  in  Schedules  (A)  and  (B)  to  stmt.  5  &  6 
Vict  c.  100.  (6)  Ante,  p.  107. 
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are  all  that  makes  the  inventioa  useful."    The  ^^combi-   Queen\  Bench. 

nadoo"  is  indeed  useful:  but  that  word  is  not  in  the  '__ 

statute^  though  it  is  found  in  the  description.  '^**®  Qwken 

Bkssell. 

Patteson  J.  (a).  It  appears  to  me  that  the  descrip- 
tion of  the  design  here  is  felo  de  se.  It  expressly  states 
that  "  the  part  or  parts  of  this  design  which  are  not  new 
or  original  are  all  the  parts,  if  taken  per  se,  and  apart 
from  the  purposes  thereof,"  and  that  '^what  is  claimed 
as  new  is  the  general  configuration  and  combination  of 
the  parts."  Now  combination  is  not  "shape:"  what 
the  genera]  meaning  of  "configuration"  is  I  cannot 
exactly  define:  the  learned  counsel  in  support  of  the 
rule  has  drawn  our  attention  to  Johnson'^  definition  ; 
but  the  word  must,  I  think,  have  been  used  by  the 
Legislature  to  denote  some  relation  to  shape  visible  to 
the  eye.  Here  there  is  nothing  peculiar  in  the  shape  : 
all  depends  upon  the  way  in  which  the  parts  are  put 
together;  that  is,  as  has  been  rightly  said,  upon  the 
general  combination.  The  case  is  not  therefore  within 
Stat  6  &  7  Vict  c.  65.  We  find  the  words  "shape  or 
configuration"  both  in  that  statute  and  in  stat.  5  &  6  Vict, 
c.  100. ;  only  the  one  statute  applies  where  the  object  is 
ornament,  the  other  where  it  is  utility.  I  cannot  find 
that  in  the  present  case  "shape  or  configuration,"  as 
the  words  are  used  in  those  statutes,  is  at  all  material. 
The  magistrate  therefore  had  no  jurisdiction :  and  the 
conviction  must  be  quashed. 

WiGHTMAN  J.  Stat.  6  &  7  Vict  c.  65.  protects  "any 
new  or  original  design  for  any  article  of  manufacture 
having  reference  to  some  purpose  of  utility,  so  far  as 

(a)  Lord  CamjtbeU  C.  J.  was  sitting  in  the  Criminal  Court  of  Appeal. 
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Foiiau  xrt.    such  design  shall  be  for  the  shape  or  configuration  of 
•       such  article^  and  that  whether  it  be  for  the  whole  of 
The  QuKtN    guch  shape  or  configuration  or  only  for  a  part  thereof." 
BE88ELL.      I  have  been  at  a  loss,  throughout  this  case,  to  see  how 
the  configuration  here  has  reference  to  any  purpose  of 
utility.     The  claim  indeed  is  for  "  the  general  configu- 
ration and  combination  of  the  parts  ;*'  and  the  "  combi- 
nation," no  doubt,  has  reference  to  a  purpose  of  utility : 
but  ^* combination"  is  not  in  the  Act. 

Erle  J.  It  appears  to  me  that  this  invention  is 
not  within  the  meaning  of  the  statute.  It  is  a  skilful 
combination  of  means  for  producing  an  end.  But  the 
statute  applies  only  to  shape  or  configuration :  and,  in 
producing  the  end  which  is  here  attained,  shape  and 
configuration  are  immaterial.  The  figure  of  the  pane 
in  the  drawing  is  an  oblong  rectangle :  a  square  or  a 
circular  pane  would  produce  the  same  result;  The 
screw  is  straight:  a  crooked  screw  would  produce  the 
result  equally  well,  perhaps  better.  I  may  remark  that, 
had  the  prosecutor  relied  upon  the  shape  as  producing 
the  result,  he  would  have  failed  to  shew  an  infringement; 
for  the  shape  of  the  defendant's  article  is  difierent  from 
that  of  the  article  registered ;  the  screw  is  curved.  The 
prosecutor  has  attempted  to  protect  a  combination, 
producing  no  doubt  a  very  useful  result :  but  the  statute 
gives  no  protection  to  a  combination. 

Conviction  quashed  {a\ 

(a)  A  second  conviction,  for  selling  the  article,  vras  quashed  imnediatelj 
upon  the  decision  of  the  case  in  the  text,  after  a  few  remarks  from  oounsel, 
who  were  the  same  that  appeared  before.  These  remarks  have  been 
incorporated  in  the  argument  reported  above. 

For  subsequent  proceedings  arising  upon  the  same  transactions,  see 
BwfU  V.   WiUoH,  1  E.  ^  B.  489. 
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Queen*$  Bench. 
1851. 


The  Queen  against  Thomas  Coward.  Saturday, 

April  26th. 

TNFORMATION  in  the  nature  of  a  Quo  warranto,  Quo  warranto 
for  using  the  ofHoe  of  councillor  of  the  borough  of  the  office  of 

n^^j^^j^  councillor  in 

Lambndge.  the  borough 

Plea.     That  Cambridge  is  one  of  the  boroughs  enu-  ^j,^;  thrbur- 

merated  in  Schedule  (A.)  of  the  Municipal  Corporation  f^^^^fb®** 

Act,  5  &  6  »".  4.  c.  76.,  and  divided  into  five  wards,  ''>e  mater 

number  of 

with  thirty  councillors ;  the  extent  &c.  of  which  wards  votes. 

Replication: 

had  been  duly  set  out  (stating  the  formalities)  according  That  the  bur. 

-  itii^r*,    gesses  who 

to  the  Statutes :  and  one  was  called  the  East  Barnwell  voted  for  de- 
Ward,  to  which  six  councillors  were  assigned  before  the  by  delivering 
election  after  mentioned.     That,  at   the  time  of  the  ^hwh  defend- 
election,  defendant  was  duly  qualified  to  be  a  councillor;  J^/Jj^  °^ 
and  the  plea  negatived  the  disqualifications.     That,  on  f/^*®^^^?.  ^ 
1st  November  1849,  two  councillors  (named)  went  out  of  ^^<^^  J°  t*»o 

^  said  borough  ;•* 

office  as  councillors  for  the  ward ;  and  that,  on  the  same  whereas  his 
day,  the  burgesses,  having  been  duly  summoned  &c.,  v^as  Newmarket 
assembled  themselves,  before  James  Edmvnd  Law,  an  said  borough, 
alderman  of  the  borough  duly  appointed  to  preside  &c.,  "^^j  JJ^^  q  p 

was  not  the 
same  place  as 
N»  R,    Held  good,  on  demurrer  to  the  rejoinder,  as  shewing  a  substantial  non-compliance 
with  sect.  32  of  siat.  5^6  W.  4.  r.  76.,  and  not  a  mere  inaccuracy  of  description  within 
sect.  1 42 ;  and  it  being  therefore  unnecessary  to  allege  that  the  description  was  not  such 
as  to  be  commonly  understood. 

Rejoinder.  That  G.  P.  had  been  the  place  of  abode  of  defendant  for  a  long  period  of 
time,  and  until  a  short  time  before  the  election,  and  was  at  the  time  of  the  election  commonly 
understood  to  be  his  place  of  abode ;  and  that  the  description  of  defendant  by  the  Christian 
name,  surname,  place  of  abode  and  description  of  defendant,  in  the  voting  papers,  was 
such  as  to  be,  and  as  then  was,  commonly  throughout  the  borough  understood  as  a  descrip- 
tion of  defendant  by  Christian  name  and  surname  with  his  place  of  abode  and  description. 
Held  bad,  on  demurrer  ;  section  142  requiring  that  the  description  not  only  of  the  person 
but  of  the  place  should  be  such  as  to  be  commonly  understood,  and  the  record  shewing,  not 
an  inaccurate  description  of  the  real  place  of  abode,  but  a  statement  of  a  place  which  was 
not  the  place  of  abode. 
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Vo/ume  xrj.    and  Charles  AUen  and  John  WaUis  the  younger,  assessors 

1  Off  1 

'^  of  the  ward,  for  the  purpose  of  electing,  from  the  persons 

The  QcEEN  qualified  to  be  councillors,  two  councillors  to  supply  the 
Coward,  place  of  the  said  councillors  so  going  out  of  office,  and 
did  then  and  there,  by  the  greater  number  of  the  votes 
of  them  so  assembled,  elect  and  make,  from  the  persons 
qualified,  the  said  Thomas  Coward  one  of  the  councillors 
of  the  said  borough.  That  T.  Coward  made  and  sub- 
scribed the  declaration,  and  was  duly  admitted  &c. 

Replication  (2):  ^^That  the  several  burgesses  of  the 
said  ward,"  "  who,  to  a  certain  number,  to  wit  to  the 
number  of  231,  on  the  occasion  on  which  the  said 
Thomas  Coward  is  supposed  to  have  been  elected  as  in 
the  said  plea  mentioned,  voted  for  the  said  T.  Coward 
to  be  one  of  the  councillors  of  the  said  borough,  and  by 
whose  votes  it  is  in  and  by  the  said  plea  supposed  that 
the  said  T.  Coward  was  elected  to  be  one  of  such  coun- 
cillors, so  voted  for  the  said  71  Coward  to  be  one  of  such 
councillors  by,  on  that  occasion,  delivering,  and,  for  the 
purpose  of  so  voting  on  that  occasion,  delivered,  voting 
papers  in  that  behalf  to  the  said  J.  E,  Law,  C.  Allen 
and  J.  fFalUsy  being,  and  who  respectively  were,  such 
alderman  as  in  the  said  plea  mentioned,  appointed  as 
therein  mentioned,  and  such  assessors  as  therein  men- 
tioned." *<  That  the  said  voting  papers,  which  on  the 
occasion  last  aforesaid  were  delivered  as  aforesaid  for 
the  purpose  of,  on  that  occasion,  voting  for  the  said 
T,  Coward  to  be  one  of  the  councillors  of  the  said 
borough,  did  not,  nor  did  any  of  them,  contain  the  place 
of  abode  of  the  said  T.  Coward^  being  the  person  for 
whom  the  last  mentioned  burgesses  voted  as  aforesaid 
to  be  one  of  the  coimcillors  of  the  said  borough.*' 
*'  That  the  said  voting  papers  contained  erroneous,  false 
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and  untrue  statements  of  the  place  of  abode  of  the  said   Queen'$  Bench. 

1851 
T,  Coward,  and  stated,  as  the  place  of  his  abode,  what ! 

was  not  in  fact  the  place  of  his  abode,  in  this:  (to  wit)  ®  Q»?kkn 
that  the  place  of  abode  of  the  said  T.  Coward  was  and  ^owarp. 
is  by  a  certain  number,  to  wit  seven,  of  the  said  voting 
papers  stated  to  be  *  Gonvilk  Place ;'  in  and  by  a  certain 
other  number,  to  wit  six,  of  the  said  voting  papers  stated 
to  be  *  Gonvilk  Place  in  Cambridge  f  in  and  by  a  certain 
other  number,  to  wit  one,  of  the  said  voting  papers 
stated  to  be  '  Gonvilk' Place,  Cambridge;^  and  in  and  by 
the  residue,  to  wit  217,  of  the  said  voting  papers  stated 
to  be  * Gonville  Place,  in  the  said  borough*  Whereas, 
in  truth  and  in  fact,  the  place  of  abode  of  the  said 
T.  Coward,  before  and  at  the  time  when  the  said  bur* 
gesses  of  the  said  East  Barnwell  Ward  assembled  them- 
selves as  in  the  said  plea  mentioned,  and  before  and  at 
the  time  of  the  delivery  of  the  said  voting  papers  to  the 
said  J,  E.  Law,  C  Allen  and  J.  fVallis,  as  aforesaid, 
and  also  at  the  time  of  the  said  T.  Coward  being,  as  in 
and  by  the  said  plea  is  supposed,  elected  as  aforesaid, 
was  at  Newmarket  Road  in  the  said  borough  of  Cam- 
bridge in  the  said  county  of  Cambridge,  and  not  at 
Gonville  Place  aforesaid,  or  elsewhere  than  at  Neiomarhet 
Road  aforesaid,"  "That  Gonville  Place  aforesaid  was, 
before  and  at  the  time  of  the  delivery  of  the  said  voting 
papers  and  of  the  said  supposed  election  of  the  said 
T.  Coward  as  in  the  said  plea  mentioned,  and  still  is, 
situated  in  East  Barnwell  Ward  in  the  said  plea  men- 
tioned ;  and  that  Newmarket  Road  aforesaid  was  not,  at 
the  time  of  the  delivery  of  the  said  voting  papers,  or  of 
the  said  last  mentioned  election,  nor  is  now,  situated  in 
the  said  East  Barnwell  Ward,  but  then  was,  and  still  is, 
situated  in  auothcr  and  different  ward,  to  wit  a  certain 
ward  called  and  known  by  the  name  of  West  Barnwell 
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Ward^  the  same  being  one  of  the  wards  into  which  the 
said  borough  of  Cambridge  was  and  is  divided  as  in  the 
said  plea  mentioned.  And  that  Ganville  Place  aforesaid 
was,  at  the  time  of  the  delivery  of  the  said  voting 
papers,  and  of  the  said  last  mentioned  election,  and  still 
is,  distant  divers,  to  wit  2000,  yards  from  Newmarhei 
Road  aforesaid;  and  that  Ganville  Place  aforesaid  was 
not  then,  nor  is  now,  the  same  place  with  or  as  jNew* 
market  Road  aforesaid,  but  then  was  and  still  is  another 
and  different  place."    Verification. 

Rejoinder.  ^'  That  the  said  voting  papers,  so  delivereil 
by  the  said  burgesses  who  voted  for  him  the  said  T, 
Cawardy  were,  and  each  and  every  of  them  was,  previous 
to  such  delivery,  duly  signed  in  pursuance  of  and  in 
conformity  with  the  statute"  &c.  (5  &  6  ^.  4.  c.  76.), 
**  and  did,  and  each  and  every  of  them  did,  at  the  time 
of  the  same  being  so  delivered  as  aforesaid,  contain,  and 
purport  to  contain,  that  the  said  burgesses  so  voting  did 
respectively  vote  for  the  said  T.  Coward  to  be  a  coun- 
cillor of  the  said  borough  of  Cambridge;  and  that  the 
said  seven  of  the  said  voting  papers  in  the  said  replica- 
tion in  that  behalf  mentioned  were,  and  each  and  every 
of  them  was,  at  the  time  of  the  same  being  so  delivered 
as  aforesaid,  so  far  as  related  to  the  Christian  name  and 
surname  of  the  said  T.  Coward^  with  the  place  of  abode 
and  description  of  the  said  T.  Coward  required  by  the 
provisions  of  the  same  statute,  according  to  the  tenor 
and  effect  following,  that  is  to  say : 

*  Borough  of  Cambridge.     1  November^  1849. 
*  I  vote  for  the  undermentioned  persons  to  be  coun- 
cillors of  this  borough  for  East  Barnwell  Ward. 


Chri«tlnn  name  and  f»umninr 
of  Pcrsotw  voted  for. 


Place  of  Abode  of 
Tcnjons  voUid  for. 


Thomas  Coward.       Ganville  I^ace. 


Dcicriptlon  of  Portons 
voted  for. 

Gentleman/ 
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And  that  the  said  six  of  the  said  voting  papers  in  the  QueengBeneh, 

said  replication  in  that  behalf  mentioned  were,  and  each  ' 

and  every  of  them  was,  at  the  time  of  the  same  being    '^^^  ^"^^^ 

80  delivered  as  aforesaid,  so  far  as  related  as  aforesaid,      Coward. 

according  to  the  same  tenor  and  effect,  excepting  that, 

instead  of  GonviUe  Place^  the  words  CfanviUe  Place  in 

Cambridge  were  written  in  the  same  part  of  each  of  the 

said  six  voting  papers :  and  that  the  said  one  of  the  said 

voting  papers  in  the  said  replication  in  that  behalf  men- 

tioned  was,  at  the  time  of  the  same  being  so  delivered  as 

aforesaid,  so  far  as  related  as  aforesaid,  according  to  the 

same  tenor  and  effect,  excepting  that,  instead  of  Gonoille 

Place  J  the  words  GonviUe  Place,  Cambridge^  were  written  in 

the  same  part  of  the  said  voting  paper:  and  the  said  residue 

of  the  said  voting  papers  in  the  said  replication  in  that 

behalf  mentioned,  to  wit  the  said  217,  were,  and  each 

and  every  of  them  was,  at  the  time  of  the  same  being  so 

delivered  as  aforesaid,  so  far  as   related  as  aforesaid, 

according  to  the  same  tenor  and  effect,  excepting  that, 

instead  of  GonviUe  Place^  the  words  Gonville  Place,  in 

the  said  borouffh,  were  written  in  the  same  part  of  each 

of  the  said  residue  of  the  said  voting  papers.     And  that 

the  said  Gonville  Place,  in  the  said  several  voting  papers 

of  the  said  burgesses  who  so  voted  for  the  said  T,  Coward 

as  aforesaid  written  and  contained,  is  one  and  the  same 

Gonville  Place  and  not  other  or  different :  and  that  the 

same  Gonville  Place  was  and  is  situate  in  the  said  borough 

within  the  said  ward  called  East  Barnwell  Ward  as  in 

the  said  replication  alleged :  and  that  the  same  GonviUe 

Place  had  been  and  was  the  place  of  abode  of  him  the 

said  T.  Coward,  for  a  long  period  of  time,  to  wit  three 

years,  next  before  and  up  to  and  until  a  short  time,  to 

wit  twenty  days,  before  the  said  election ;  and  that  the 
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same  GonviUe  Place,  before  and  at  the  time  of  the  said 
election  and  the  said  delivering  of  the  said  voting  papers, 
was  commonly  understood,  that  is  to  say  in  and  through- 
out the  said  borough,  to  continue  and  be  the  place  of 
abode  of  him  the  said  T.  Coward;  and  that  the  said 
several  descriptions  of  the  said  T,  Coward  in  the  said 
several  voting  papers  so  delivered  as  aforesaid  written 
and  contained,  as  the  person  voted  for  as  aforesaid,  that 
is  to  say,  by  the  Christian  name  and  surname  as  afore- 
said, with  the  place  of  abode  and  description  of  him 
the  said  T.  Coward  as  aforesaid,  at  the  time  of  the  said 
election  and  the  delivering  of  the  same  voting  pa|)er8, 
were  respectively  such  descriptions  of  him  the  said  T. 
Coward  by  the  Christian  name  and  surname,  with  the 
place  of  abode  and  description  of  him  the  said  T,  Coward, 
as  to  be,  and  as  then  were,  commonly  understood,  in 
and  throughout  the  said  borough,  to  wit  as  descriptions 
of  him  the  said  T.  Coward  by  the  Christian  name 
and  surname  with  his  place  of  abode  and  description. 
Verification. 

Demurrer,  assigning  causes  including  the  points  taken 
in  the  argument     Joinder. 


Watson,  for  the  Crown.  The  objection  arises  on 
general  demurrer.  By  stat.  5  &  6  Jf^.  4.  c.  76.  *.  32. 
the  paper  delivered  in  by  the  voter  must  contain  ^^  the 
Christian  names  and  surnames  of  the  persons  for  whom 
he  votes,  with  their  respective  places  of  abode  and 
descriptions."  It  is  admitted  on  this  record  that  the 
voting  papers,  in  every  instance,  contained  a  place  of 
abode  different  from  that  of  the  defendant  Sect  142, 
upon  which  the  defendant  will  rely,  is  inapplicable.  It 
enacts  ^^  that  no  misnomer  or  inaccurate  description  of 
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any  person,  body  corporate,  or  place  named  in   any   Queen's  Beuek. 

schedule  to  this  Act  annexed,  or  in  any  roll,  list,  notice, !__ 

or  voting  paper  required  by  this  Act,  shall  hinder  the  '^^^  Qu^en 
full  operation  of  this  Act  with  respect  to  such  person,  Cowabd. 
body  corporate,  or  place,  provided  that  the  description 
of  such  person,  body  corporate,  or  place  be  such  as  to 
be  commonly  understood."  That  refers  only  to  an  inac- 
curate description  of  the  place  which  ought  to  be  named ; 
but  this  is  not  a  description  of  the  place  which  ought  to 
be  named ;  it  is  an  accurate  description  of  another  place. 
It  is  an  untnie  statement  of  the  abode.  The  rejoinder 
states  that  the  description  was  such  that  it  was  commonly 
understood  throughout  the  borough  to  be  a  description 
of  the  defendant :  but  that  does  not  cure  a  wrong  state- 
ment of  the  abode ;  Regina  v.  Deighton  {a).  That  case, 
it  is  true,  was  upon  the  election  of  an  alderman,  and  was 
decided  upon  stat.  7  W^.  4  &  1  Vict,  c.  78.  *.  14.,  which 
relates  entirely  to  the  election  of  aldermen:  but  the 
mode  of  election  there  prescribed  does  not  differ  sub- 
stantially from  that  prescribed  for  councillors  under  stat. 
5  &  6  fT.  4.  c.  76.  8.  32.  In  Sheldon  v.  Flatcher{b)  a 
question  arose  upon  sect.  101  of  the  Parliamentary 
Registration  Act,  6  &  7  Vict  c.  18.,  where  the  words 
are  similar  to  those  of  stat.  5  &  6  W^.  4.  c.  76.  *.  142. ; 
and  there  Williams  J.  said:  "The  101st  section  was 
merely  intended  to  cure  imperfect  descriptions;"  and 
Maule  J.  added :  "  Such  as  describing  a  party's  place 
of  abode  as  in  *  the  parish  of  Cambenoelly  for  instance, 
without  mentioning  GileSy  the  tutelary  saint." 

Cowling,  contra.     The  language  of  the  rejoinder  fol- 
lows that  of  stat  5  &  6  fT.  4.  c.  76.  s.  142.     And  the 

(a)  5  Q,  B.  806.  (6)  5  dm.  B.  14.  18. 
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general  object  of  sect  32  is  clearly  answered  if  the 
description  be  such  that  there  can  be  no  misunder- 
standingy  throughout  the  borough,  as  to  the  person 
meant :  the  three  requisites,  names,  abode  and  descrip- 
tions, are  specified  with  that  view  only.  The  question 
turns  upon  the  words  in  sect  142,  ^^  provided  that  the 
description  of  such  person,  body  corporate,  or  place  be 
such  as  to  be  commonly  understood."  Now,  if,  to  satisfy 
these  words,  it  be  necessary  that  Gonvilk  Place  should 
be  commonly  understood  to  designate  Netomarhet  Roadf 
the  defendant  must  fail;  for  the  words  cannot  be  so 
understood.  But,  if  the  effect  of  the  enactment  be 
that  the  description  of  the  candidate,  in  the  particulars 
specified,  must  be  such  that  it  is  commonly  understood 
what  candidate  is  meant,  the  record  shews  that  this  is 
satisfied.  The  word  <<  description"  is  used  with  a  more 
extensive  meaning  in  sect.  142  than  in  sect.  32.  [Pat- 
teson  J.  In  sect.  32  ^^  descriptions"  means  the  addition, 
calling,  &c.  of  the  person:  in  sect  142  *^ description" 
means  the  language  used.  But  the  latter  section  does 
not  say  that  no  inaccurate  description  of  a  description 
shall  prejudice,  but  that  no  inaccurate  description  of  the 
place  &c.  shall  prejudice  provided  the  description  of  the 
place  &c.  be  such  as  to  be  commonly  understood.  This 
is  no  description  of  the  place  at  all.  You  want  to  mix 
up  all  together,  and  to  treat  the  description  of  the  place 
as  the  description  of  the  candidate.]  That  corresponds 
with  the  object  of  the  enactment  If  a  man  were  called 
Josiahf  his  real  name  being  Joseph,  that  would  be  a 
misnomer  of  the  person,  and  could  be  cured  by  sect.  142 : 
but,  if  the  argument  on  the  other  side  be  valid,  the 
misnomer  would  be  fatal,  because  Josiah  cannot  mean 
Joseph,  though  the  person  called  Josiah  was  commonly 
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imdefBtood  to  be  the  person  named  Joseph.    The  same   QuuiC*  Betuh, 

1851 
argument  applies  to  any  misdescription  of  the  trade  or '___ 

calling.     Indeed  it  is  more  important  to  apply  this  con-    '^^^  J^"**** 

struction  to  the  places  of  abode  than  to  any  of  the  other      Cowabu. 

particulars,  because  it  may  oAen  be  a  subtle  question  of 

law  what  the  real  abode  is.     Regina  v.  DeigkUm  {a)  was 

a  case  on  the  election  of  aldermen,  and  turned  entirely 

on  Stat  7   fT.  4.  &  1   Vict.  c.  78.,  which  contains  no 

clause  answering  to  sect  142  of  stat.  5  &  6  fF.  4. 

c.  76.;    counsel  for  the  Crown  there  admitted  (ft)  that 

the  objection  could  not  have  been  sustained  had  the 

question  been  as  to  the  election  of  a  councillor;  and 

Lord  Denman  C.  J.  appears  to  take  the  same  view.     In 

Rolfe  V.  Swann  (c),  a  case  upon  stat.  2  &  3  W.  4.  c,  39. 

(Uniformity  of  Process  Act),  where  it  was  held  that,  in 

conformity  with  the  form  No.  4.  in  the  Schedule,  the 

abode  of  the  defendant  must  be  stated  in  a  capias,  Parke 

B.  said  that  "either  the  actual  or  supposed  place  of 

residence  of  the  defendant  must  be  stated."    In  Hill  v. 

Hartley  (d)  it  was  held  sufficient,  under  the  same  Act, 

to  describe  a  late  place  of  residence,  as  is  done  here. 

Haslope  v.  Thome  (e)  shews  that  absolute  strictness  in 

describing  a  legal  place  of  abode  cannot  be  enforced. 

In  fact  the  rule  contended  for  might  often  disfranchise 

voters  upon  a   mere   point  of  law:  the  question  also 

affects  the  whole  borough,  as  the  liability  of  a  party 

elected  to  serve  will  be  involved.    The  expressions  cited 

from  Sheldon  v.  Flatcher{g)  were  mere  obiter  dicta:  the 

case  was  decided  on  the  ground  that  the  description  was 

(a)  5  Q.  B,  896.  (6)  5  Q.  B.  899. 

(c)  \  M.^  W.  305.  309.     S.  C.  Tyrwh.  ^  G,  665. 
(J)  4  Dowl.  P.  C.  163.  (e)  \  M.  ^  S.  103. 

{g)  5  dm,  B.  18. 
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Volume  A' Fi.    coiTect.    It  is  enough,  under  this  statute,  that  a  descrip* 

1851 
'___  tion  of  abode  is  inserted  sufficient  for  the  identification 

The  Queen  ^f  ^y^^  person :  an  omission  of  the  place  of  abode,  indeed, 
CowAUD.  could  not  be  cured.  Further,  the  replication  is  bad. 
It  shews  only  that  the  description  given  is  untrue:  it 
should  have  stated  that  the  description  is  not  such  as 
to  be  commonly  understood.  It  may  be  answered  that 
sect  142  is  in  the  nature  of  a  proviso,  not  of  an  excep- 
tion. But  it  is  properly  neither ;  it  is  an  interpretation 
clause,  which  must  be  considered  as  incorporated  with 
the  several  sections  of  the  Act.  The  effect  of  a  proviso 
is. to  destroy  the  effect  of  a  previous  enactment,  under 
particular  circumstances ;  note  {d)  to  Thursby  v.  Pfant{a\ 
This  distinction  is  shewn  in  the  judgment  in  Lawion  v. 
Hickman  (A).  The  question  now  before  the  Coiut  arose 
in  a  case,  not  reported,  of  an  information  in  the  nature 
of  a  quo  warranto  against  a  person  named  Hammond. 

Watson^  in  reply.  In  that  case  the  place  of  business 
had  been  given  instead  of  the  place  of  abode.  [PaUeton 
J.  (referring  to  his  notes).  It  was  an  information  in  the 
nature  of  a  quo  warranto  for  exercising  the  office  of  coun- 
cillor of  the  borough  of  Great  Yarmouth:  and  it  turned 
upon  the  distinction  between  an  inaccurate  description  of 
the  right  place  and  the  description  of  a  wrong  place.  It 
occurred  on  the  29th  of  January  in  this  year.  WigJUman  J. 
There  was  no  final  decision  :  the  rule  for  an  information 
was  made  absolute ;  that  was  all  (c).]  The  argument  on 
the  other  side  comes  to  this ;  that  it  is  enough  if  there 

(a)  1  Wm».  Saund.  233  6  (6th  ed.).  (6)  9  Q.  B,  S63.  588,  9. 

(e)  The  information  having  been  filed,  issue  in  fact  was  joined ;  and  the 
case  was  tried  before  Pollock  C.  B.  at  the  Norfolk  Summer  Assitef,  1861, 
when  a  verdict  was  found  for  defendant:  but  this  Court  (Taniurry  2(i, 
185*2,)  ordered  a  venire  de  novo.     The  case  will  be  reported  in  its  place. 
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be  SQcfa  a  deficription  of  the  person  as  will  be  commonly  Qut^u^i  SmM. 

understood :  whereas  sect  32  specifies  three  particolars        ^ 

to  be  described     (He  was  then  stopped  by  the  Coort)      '^^  ^""** 

COWARO. 

Pattbson  J.  (a).  The  replication  is  at  all  events 
good.  It  is  framed  on  the  supposition  that  the  descrip- 
tion is  positively  wrong.  No  one  could  mistake  the 
meaning  of  the  words  Gcmmlk  Place:  the  case  therefore 
would  not  be  within  sect  142 ;  and  it  would  be  unne^ 
cessary  fur  the  rei^ication  to  negative  the  fact  that  the 
words  could  be  commonly  undexstood  as  meaning  Neu^ 
market  Road.  Then,  as  to  the  rejoinder.  It  assumes 
that  the  place  is  inaccurately  given,  but  all^;es  that  the 
descriptions,  by  the  names,  place  of  abode  and  descrip- 
tion, were  commonly  understood '  as  descriptions  of  the 
defendant  It  comes  therefore  to  the  question  whether 
sect  142  applies  only  to  the  description  of  the  defendant, 
or;  as  it  seems  to  me  to  do,  also  to  the  description  of  his 
place  of  abode  and  occupation.  According  to  my  view, 
then,  the  enactment  is  that  an  inaccuracy  in  describing 
the  place  shall  not  vitiate  the  proceeding.  But  what  we 
have  here  is  not  an  inaccuracy  in  describing  the  place : 
there  is  an  accurate  description  of  a  place ;  but  it  is  the 
wrong  place.  Now  the  only  thing  ciured  is  an  inaccu- 
rate description  of  the  right  place.  I  cannot  get  over 
the  objection :  and  I  am  of  opinion  that  the  demurrer 
must  be  allowed. 

WiGHTMAN  J.     Sect.  32  requires  three  things  to  be 
specified  :  and,  as  I  understand  Mr.  CowHnp's  argument, 

(a)  Lord  Cnmpbttt  C.  J.  WM  sitting  in  th«  Criminal  Court  of  App^. 
VOL,    XVI.    N.  S.  3   H 


830  Q.   B.    EASTER  TERM. 

Vobaiu  XVI.    he  admits  that  the  omiasion  of  any  one  of  the  three 

1  M^  I 

1__  would  be  fatal ;  but  he  contends  that  an  untrue  state- 

The  QoBEN  jjjgjj^  33  ^Q  Qjjg  ^f  them,  the  place  of  abode,  is  cured 
Coward,  by  sect.  142.  Now  that  section  cures  a  "  misnomer  or 
inaccurate  description"  of  any  one  of  three  things,  **any 
person,  body  corporate,  or  place."  Here  "person''  and 
" place"  are  mentioned  as  distinct  things:  it  is  therefore 
not  enough  that  the  description  of  the  person  be  such 
as  to  be  commonly  understood.  Then,  is  this  misnomer 
or  inaccurate  description  of  the  place  such  a  description 
ss  to  be  commonly  understood?  If  "row"  had  been 
named  instead  of  "  street,"  so  that  one  might  be  sup- 
posed to  mean  the  other,  that  might  be  within  the 
section.  But  here  one  place  is  correctly  described 
instead  of  another,  which  it  cannot  be  taken  to  mean. 
The  fault  is  therefore  not  cured.. 

EIrlb  J.  The  voter  is  to  state  the  place  of  abode  of 
the  candidate :  the  true  place  of  abode  is  the  Newmarket 
Road:  the  place  stated  is  Gonville  Place.  The  rejoinder 
alleges  that  GonviUe  Place  was  the  candidate's  abode  at 
a  previous  time,  and  was  commonly  understood  in  the 
borough  to  be  his  abode  still.  I  think  that  this  does  not 
satisfy  sect.  142,  which  requires,  not  that  the  place 
named  shall  be  that  which  is  understood  to  be  the 
abode,  but  that  the  name  shall  be  understood  to  desig- 
nate the  place  which  really  is  the  abode.  "  Inaccurate 
description"  is  a  term  applicable  where  the  accurate 
description  has  a  precise  signification  which  is  pointed 
to  by  the  inaccurate  description,  in  the  voter's  intention. 
But  here  the  voter  meant  to  say  that  the  candidate  was 
resident  in  Gonville  Place,  whereas  he  had  gone  to  New- 
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market  Road.     I  am  unwilling  to  destroy  votes  upon   QueeiCtBtneh. 

such  an  objection :  but  I  find  that,  upon  a  cognate  Act  1__ 

(6  &  7  Vict  c.  18.,  The  Parliamentary  Registration  Act),  '^^  ^°"*' 
in  a  case  of  Edsworth  v.  Farrer  (a),  where  the  question  Coward. 
arose  upon  a  clause  (sect  101)  similar  to  sect.  142  of 
Stat.  5  &  6  fF.  4.  c.  76.,  MauU  J.  said :  "  I  conceive, 
however,  that  the  words  '  commonly  understood,'  as  used 
in  that  section,  must  be  taken  to  apply  to  cases  where 
the  description  given  would,  in  its  popular  sense,  convey 
precisely  the  same  meaning  as  if  the  more  accurate  and 
legal  description  had  been  employed ;  as  where  a  person 
describes  a  parish  by  some  popular  name,  or  where  a 
part  of  a  name  is  omitted.  In  fact,  in  order  to  bring  a 
case  within  the  meaning  of  the  lOist  section,  there 
should  be  an  inaccurate  description  of  the  same  thing." 
Now  here  it  cannot  be  said  that  Gonmlle  Place,  however 
accurately  described,  would  mean  Newmarket  Road, 
which,  upon  the  record,  appears  to  be  a  different  place. 

Judgment  for  the  Crown. 

(a)  1  Ltrfv.  Af^>eal  Coum,  517.     S.  C  i  Com,  B,  9. 


3  H  2 
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VohmM  XVI. 
1861. 


Afomtoy.         The  Queen  against  Thompson,  Tillotson  and 

.^;»n7  29th.  ^  ^  ' 

Maddoce. 


Sut. 3&4  ^HE  defendants  were  indicted  at  the  Lanccuhire 
(fo/the  pre-  Assizes.    The  material  parts  of  the  indictment  were 

ventionof  as  follows, 

•muggling), 

which  enacted,       ''Lancashire  to  wit     The  jurors"  &c.  "present  that 

Dy  secta  \i\}f  ^^ 

that  all  Buits,     Henry  Thompson,  late  of  &c.,  **  Samuel  Tillotson,  late 

iDdictmenti, 

or  informations  of  &c.>  "and  Thomas  Williams  Maddock,  late  of  &c, 

any  offence  "with  force  and  arms,  at  the  parish"  &c.,  "in  the 
>^*rciaUng  to  countj  aforcsaid,  did  unlawfully  and  fraudulently  con- 
any  ofhu'Sa-"  8pJ^®5  combine,  confederate  and  agree,  together,  and 
o72[ecOT3ra?  ^'^^  divers  other  persons  to  the  jurors  aforesaid  un- 
h*'id*hlfwi  ^'^^^''^>  ^^  cause  and  procure  divers  foreign  goods, 
brought,  sued    which  had  been  and  were  theretofore  imported  into  the 

or  exhibited  , 

within  three  United  Kingdom,  and  which  said  goods  before  had 
offence  com-  been  deposited  in  certain  approved  vaults,  and  upon  the 
apply  to  an  ^  removal  of  which  said  goods  from  the  said  vaults  certain 
found  by'the  duties  of  customs  would  be  due  and  of  right  payable 
fconnlrat^the  ^^  ^^^  ^^^  La^y  the  Queen,  clandestinely  and  illegally 
Amxes.  ^q  ^e  removed  from  and  out  of  the  said  vaults  wherein 

Nor,  per 

CMeridge  J.,  to  the  Said  ffoods  had  been  deposited  as  aforesaid,  without 

an  mdictment,  .  . 

wherever  pre-  payment  of  the  said  duties  of  customs  to  our  said  Lady 
conspiracy  to  the  Queen;  with  intent,  thereby  and  then,  to  chat 
freudulently      and  defraud  our  said  Lady  the  Queen  of  divers  laige 

from  a  bonding 
warehouse. 

An  indictment  ibr  a  conspiracy  to  violate  the  provisions  of  a  statute  will  lie,  after  the 
repeal  of  such  statute,  for  an  offence  committed  before  the  repeal. 

A.  was  indicted  for  conspiring  with  F.  and  Z.  and  other  persons  to  the  jurors  unknown. 
The  evidence  was  confined  to  A.t  K  and  Z. ;  and  the  jury  were  of  opinion  that  A,  con- 
spired with  either  F.  or  Z.,  but  said  that  they  did  not  know  with  which.  V.  and  Z.  were 
thereupon  both  acquitted.     Held  that  A.  was  entitled  to  be  acquitted  also. 
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Sams  of  money  then  and  there  being  due  and  payable,   Qumi**  Bauk. 
and  then  and  there  about  to  be  due  and  payable,  to  our  ' 

said  Lady  the  Queen  in  respect  of  the  duties  of  customs    '^^^  Qubbn 
of  this  Realm.     In  contempt"  &c.,  "  to  the  damage  and     Thomwon. 
injury  of  the  public  revenue  of  thb  Realm,  and  against 
the  peace"  &c. 

Count  2.  "And  the  jurors"  &c.  "that  the  said 
H.  Thompson,  S.  Tillotson  and  T.  IV.  Maddock,  after- 
wards,  on"  &c.,  "at"  &c.,  "with  force  and  arms,  did 
unlawfully  and  fraudulently  conspire,  combine,  confede- 
rate and  agree,  together,  and  with  divers  other  persons 
to  the  jurors  aforesaid  unknown,  to  cause  and  procure 
divers  foreign  wines,  to  wit"  &c.,  "which  had  been,  and 
before  then  were,  imported  and  brought  into  the  port  of 
Liverpool  in  the  county  aforesaid,  and  which  said  goods 
had  been  deposited,  and  then  were,  in  certain  approved 
vaults  or  bonding  warehouses,  and  upon  the  removal  of 
which  said  goods  certain  duties  of  customs  would  be  and 
of  right  were  due  and  payable  to  our  said  Lady  the 
Queen,  to  wit  Jo  the  amount  of"  &c.,  "clandestinely 
and  illegally  to  be  removed  from  and  out  of  the  said 
vaults  or  bonding  warehouses  wherein  the  said  goods 
had  been  deposited  as  aforesaid,  without  payment  of  the 
said  duties  of  customs  to  our  said  Lady  the  Queen,  with 
intent"  &c.  (as  before). 

Count  3.  "And  the  jurors"  &c.  "that  the  said 
H.  Thompson,  S.  Tillotson  and  T.  W.  Maddock,  after- 
wards, on"  &c.,  "at"  &c.,  "with  force  and  arms,  did 
unlawfully  and  fraudulently  conspire,  combine,  confede- 
rate and  agree,  together,  and  with  divers  other  persons 
to  the  jurors  aforesaid  unknown,  to  cheat  and  defraud 
our  said  Lady  the  Queen  of  divers  large  sums  of  money 
then  and  there  l>eing  due  and  payable,  and  then  and 
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Fofume  XVL    there  about  to  be  due  and  payable,  to  our  said  Ladj  the 

* Queen  in  respect  of  the  duties  of  customs  of  this  Realm. 

Tho  Queen     Jo  contempt"  &c.  (a> 


Thompson. 


(a)  The  following  enictments  were  referred  to  in  the  argument  in  b«M. 
Sut.  3  &  4  If.  4.  c.  53.  "  for  the  prevention  of  smuggling.** 
Sect  58.  **  If  any  persons  to  the  number  of  three  or  more,  armed  with 
fire-arms  or  other  offensive  weapons,  shall,  within  the  United  Knsgdom,  or 
within  the  limits  of  any  port,  harbour,  or  creek  thereof,  be  assembled  in 
order  to  be  aiding  and  assisting  in  the  illegal  landing,  running,  or  carrying 
away  of  any  prohibited  goods,  or  any  goods  liable  to  any  duties  which  have 
not  been  paid  or  secured,**  or  in  rescuing  seised  goods,  or  any  person 
apprehended  for  any  offence  made  felony  by  any  Act  relating  to  the 
Customs,  or  preventing  the  apprehension  of  any  person  guilty  of  such 
offence,  **  or  in  case  any  persons  to  the  number  of  three  or  more,  so  armed 
as  aforesaid,  shall,  within  the  United  Kingdom,  or  within  the  limits  of  any 
port,  harbour,  or  creek  thereof,  be  so  aiding  or  assisting,  every  person  so 
oflending,  and  every  person  aiding,  abetting,  or  assisting  therein,  shall, 
being  thereof  convicted,  be  adjudged  giiilty  of  felony,  and  suffer  death  as 
a  felon.** 

Sect.  75.  **  All  penalties  and  forfeitures  incurred  or  imposed  by  this  or 
any  other  Act  relating  to  the  Customs,  or  to  trade  or  navigation,  shall  and 
may  be  sued  for,  prosecuted,  and  recovered  by  action  of  debt,  bill,  plaint,  or 
information  in  any  of  His  Majesty's  Courts  of  Record  at  WtHminaUrt  or  at 
DubKn,  or  at  Ediulmrgh^  or  in  the  Royal  Courts  of  the  Islands  of  Gtienueg, 
Jer$ey,  Aldemey,  Sark,  or  Afoii,  in  the  name  of  His  Miyesty*s  Attorney 
General,  or  of  the  Lord  Advocate  of  Scotland,  or  in  the  name  or  names  of 
some  officer  or  officers  of  His  Majesty's  Custom?,  or  by  information  before 
any  two  or  more  of  His  Miuesty*S  justices  of  the  peace  m  the  United 
Kingdom,  or  before  any  governor,  deputy  governor,  or  deemster  in  the 
Isle  of  Manr 

Sect.  108.  '*  Whenever  any  person  shall  be  charged  with  any  offence 
against  this  or  any  Act  relating  to  the  customs,  or  for  which  he  or  she 
may  be  prosecuted  by  indictment  or  information  in  His  Majesty's  Court  of 
Kmg's  Bench,  and  the  same  shall  be  made  appear  to  any  Judge  of  the 
same  Court,  by  affidavit  or  by  certificate**  &c.,  the  Judge  may  issue  a 
warrant  for  his  apprehension  in  order  to  his  being  bound  to  appear  **  in  the 
said  Court  at  the  time  mentioned  in  such  warrant,  and  to  answer  to  all  and 
singular  indictments  or  informations  for  any  such  offence  ;**  and,  if  the 
person  neglect  or  refuse  to  become  bound,  he  may  be  committed  to  the 
common  gaol  of  the  county,  city,  or  place  where  the  offence  shall  have 
been  committed,  or  where  he  shall  have  been  apprehended.  In  case  the 
party,  for  the  space  of  eight  days  after  the  delivery  of  the  copy  of  such 
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Plea :  Not  guilty. 

The  indictment  having  been  removed  into  this  Court 
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Quteu*s  Bench, 

1851. 

The  Qu£BM 

▼. 
Thompson. 


indictment  or  information,  neglect  to  **  cause  an  appearance  and  alio  a 
pica  of*  [or]  **  demurrer  to  be  entered  in  the  said  Court  to  such  indictment 
or  information,**  the  prosecutor  may  cause  an  appearance  and  a  plea  of 
Not  guilty  to  be  entered. 

Sect.  112.  **  No  indictment  shall  be  preferred  or  suit  commenced  for 
the  recovery  of  any  penalty  or  forfeiture  under  this  or  any  other  Act 
relating  to  the  Customs  or  Excise  (except  in  the  cases  of  persons  detained 
and  carried  before  one  or  more  justices  in  pursuance  of  this  act)  unless 
such  suit  shall  be  commenced  in  the  name  of  His  Majesty's  Attorney 
General,  or  in  the  name  of  the  Lord  Advocate  of  Scotland,  or  unless  such 
indictment  shall  be  preferred  under  the  direction  of  the  Commissioners  of 
Hit  Majesty's  Customs  or  Excise,  or  unless  such  suit  shall  be  commenced 
iQ  the  name  of  some  officer  of  Customs  or  Excise,  under  the  direction  of 
the  said  Commissioners  respectively.*' 

Sect.  120.  **  All  suits,  indictments,  or  informations  exhibited  for  any 
offence  against  this  or  any  other  Act  relating  to  the  Customs  in  any  of  His 
Majesty's  Courts  of  Record  at  Westminster,  or  in  Dublin,  or  in  Edinburgh, 
or  in  the  Royal  Courts  of  Guernsey,  Jersey,  Aldemey,  Sarh,  or  Man,  shall 
and  may  be  had,  brought,  sued,  or  exhibited  within  three  years  next  after 
the  date  of  the  offence  committed,  and  shall  and  may  be  exhibited  before 
any  one  or  more  justices  of  the  peace  within  six  months  next  after  the 
date  of  the  offence  committed." 

Stat.  3  &  4  IT.  4.  c.  57.  **  For  the  warehousing  of  goods,"  after  pro- 
viding for  the  appointment  of  bonding  warehouses,  enacts,  sect.  11:**  That 
if  any  goods  warehoused  shall  be  fraudulently  concealed  in  or  removed 
from  the  warehouse,  the  same  shall  be  forfeited ;  and  if  any  importer  or 
proprietor  of  any  goods  warehoused,  or  any  person  in  his  employ^  shall  by 
any  contrivance  fraudulently  open  the  warehouse  or  gain  access  to  the 
goods,  except  in  the  presence  of  the  proper  officer  acting  in  the  execution 
of  his  duty,  such  importer  or  proprietor  shall  forfeit  and  pay  for  every  such 
offence  the  sum  of  500/." 

Stat.  8  &  9  Fid.  c.  84.  "To  repeal  the  several  laws  relating  to  the 
Customs:'*  Royal  Assent,  4th  August,  1845,  sect.  2,  repeals  (together  with 
many  other  sUtutcs)  stats.  3  &  4  fT.  4.  ec.  53,  57.,  except  so  far  as  these 
repeal  former  Acts,  "  and  except  so  far  as  relates  to  any  arrears  of  duty,  or 
to  any  drawbacks  which  shall  have  become  due  and  payable,  or  to  any 
penalty  or  forfeiture  which  shall  have  been  incurred  under  the  said  Act  or 
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Vttmtxri.   by  certiorari,  the  case  was  tried  before  Crutwdl  J^  At 

'__  the  Lancaster  Sommer  Anses,  1860.     It  appeared  that 

The  QuBBM  |.jjg  defendant  Thompson  was  a  wine  merchant  residing 
'''«»«»o»'-  in  Liverpool;  and  that,  between  the  end  of  1838  and 
the  beginning  of  1843,  he  had  brought  certain  wines 
into  a  bonding  warehouse  in  Liverpool^  whence  they  had 
been  taken  out,  during  that  interval,  without  pajment 
of  duty.  The  warehouse  was  secured  by  two  sets  of 
locks;  Thompson  had  the  custody  of  the  keys  of  one 
set,  and  the  Crown  lockers  of  the  keys  of  the  other  set* 
During  the  time  in  question,  the  Crown  lockers  were 
the  defendants  Tillotson  and  MaddocL  The  jury  stated 
their  opinion,  upon  the  evidence,  to  be  that  Tkampsm 
had  conspired  with  either  TUloUon  or  Maddock,  but 
that  they  did  not  know  with  which.  No  evidence  was 
given  of  participation  by  any  other  party.  The  learned 
Judge  thereupon  directed  a  verdict  of  Not  guilty  to  be 
taken,  in  respect  of  TiUotson  and  Maddoch,  and  a  verdict 
of  Guilty  against  Thompson,  reserving  leave  to  move  to 
enter  a  verdict  of  Not  guilty  in  respect  of  Thompson, 

Counsel  for  the  defendants  objected  that  the  pro- 
secution was  barred  by  stat  S  &  A  fV.  4.  e.  53.  «.  120., 
the  bill  not  having  been  found  within  three  years  of 
the  latest  time  assignable  for  the  commission  of  the 
offence.  They  objected,  also,  that,  the  bill  having 
been  found  after  the  passing  of  stat  8  &  9  Vict  c.  84. 
s.  2.,  which  repeals  stat.  3  &  4  fFI  4.  cc.  53  and  57., 
the  indictment  was  not  maintainable.  The  learned 
Judge  overruled  both  objections,  reserving  leave  to 
move  to  enter  a  verdict  for  the  defendant  Thompson  on 
these  points  alsa 

Acts  hereby  repealed,  or  any  of  them,  or  to  any  offiMce  which  shall  have 
been  committed  contrary  to  such  Act  or  Acts,  or  any  of  thero.** 
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In  Michaelmas  Term  1850,  Mwrphy  Seijt.  obuined  %  qucmi  jimkA. 

rale  nisi  to  enter  a  verdict  for  the  defendant  ThampwUf  1_ 

orforanewtriaL  t1u.Quk«i 

THQMP10>r. 

.  Sir  ^  JC  E*  Coekbum,  Attorney  General,  JSmwIh 
and  Edward  James  now  ahewed  cause.  Fiist,  sect.  120 
of  Stat  8  &  4  fF^  4.  c  53.  is  inapplicable.  That  section 
limits  the  time  only  as  to  ^  all  suits,  indictments^  or 
informations  exhibited  for  any  offence  against  this  or 
any  other  Act  relating  to  the  Customs  in  any  of  His 
Majest/s  Courts  of  record  at  Westminster,  or  in  DubVn,^ 
&C.  Now  this  is  not  a  i»x>secution  for  any  oflfenoe 
against  any  of  the  Acts :  it  is  for  a  compiracy  to  <^end 
against  the  Act,  which  conspiracy  is  a  common  law 
ufience.  [Lord  Campbell  C.  J.  .You  say  it  is  a  com* 
mon  law  offence,  although  that  which  the  defendant 
is  charged  as  conspiring  to  do  may  be  a  statutable 
ofienoe,  to  which  the  limitation  applies.  Might  you 
not,  by  such  an  alignment,  always  evade  a  statutable 
limitation  as  to  prosecutions?]  Where  the  gist  of  the 
offence  is  the  conspiracy,  a  statutable  limitation  touching 
only  the  commission  of  the  offence  never  could  apply. 
The  indictment  need  not  conclude  contra  formam  statuti. 
It  is  not  necessary  to  prove  that  the  offence  has  been 
committed.  But,  further,  the  indictment  here  is  not 
exhibited  in  any  of  His  Majesty's  Comrts  of  record  at 
Westminster^  nor  in  any  of  the  Courts  mentioned  in 
sect.  120.  The  indictment  is  found  at  the  Assices.  By 
sect.  58  persons  being  assembled  to  the  number  of  three, 
armed,  in  order  to  assist  in  the  illegal  landing  of  goods, 
are  guilty  of  a  capital  felony:  the  Legislature  cannot 
have  meant  that  there  should  be  no  indictment  at  the 
Assizes  for  this  after  the  lapse  of  three  years.     Penalties 
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VohoM  xvj.    and  forfeitures,  by  sect  75,  are  to  be  sued  for  in  the 
same  Courts  as  those  named  in   sect  120,  or  by  in- 


Tbe  QuBBN  fonnation  before  justices  of  peace.  Indictments  for 
TuoMFBON.  penalties  under  the  Acts  are  the  subject  of  enactment 
in  sect  112,  and  can  be  preferred  only  by  certain 
functionaries :  these  are  clearly  the  indictments  referred 
to  in  sect  120:  but  indictments  at  the  Assizes  are  not 
comprehended.  The  third  count,  at  any  rate,  is  not 
liable  to  the  objection :  all  that  is  there  chai^ged  is  a 
conspiracy  to  defraud  the  Queen  of  certain  duties:  it 
does  not  appear  that  they  arise  from  any  Act  relating  to 
the  Customs.  Sect  120  has  reference  only  to  offences 
specifically  created  by  the  statutes,  as  that  of  counter- 
feiting licences  (3  &  4  ^.  4.  c.  53.  s.  24.).  [Coleridge 
J.  Would  the  removal  of  the  goods  here,  if  eflfected  by 
a  single  person,  have  been  an  offence  within  the  Act  ?] 
It  would  not  have  been  an  indictable  offence ;  but  the 
proprietor  would  have  forfeited  the  goods  and  have  been 
liable  to  a  penalty  of  500£,  under  stat.  3  &  4  ^.  4. 
c.  57.  8.  11. 

Secondly,  the  repeal  of  the  Acts  of  3  &  4  fV.  4.hj 
Stat.  8  &  9  Vict  c.  84.  does  not  affect  the  case.  Sect  2 
excepts  from  the  repeal  all  parts  of  the  former  Acts 
which  relate  ''to  any  offence  which  shall  have  been 
committed  contrary  to  such  Act  or  Acts,  or  any  of  them." 
But,  without  this  express  exception,  it  is  clear  that  a 
conspiracy  to  evade  the  Acts  in  force  at  the  time  is  a 
common  law  offence,  and  may  be  the  subject  of 
prosecution  afler  the  repeal  of  such  Acts. 

Thirdly,  the  conviction  of  TJiompson  may  be  sustained 
in  spite  of  the  acquittal  of  Tillotson  and  Maddock.  .  The 
question  does  not  arise  on  the  face  of  the  indictment, 
because    Thompson,   though  he  be   taken  not   to  have 
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conspired  with  Tillotsan  and  Maddock,  must,  upon  this   Quetn's  Bench. 
verdict,  be  taken  to  have  conspired  with  other  persons  ____'___ 
unknown.     The  objection  therefore  is  that  there  is  a    Th^Q'^Ksw 
variance.      Now,    the    Judge    told    the   jury   that,   if    THoiiPtoN. 
Thompson  conspired  with  either  Tillotson  or  Maddock^ 
he  must  be  convicted ;  but  that,  if  the  jury  did  not  know 
with  which  of  the  two  he  conspired  with,  both  those  two 
must  be  acquitted.   Upon  this  finding,  therefore,  it  must 
be  understood  that  the  jury  were  satisfied  by  the  evidence 
that  Thompson  conspired  with  one  or  other  of  the  two, 
but  that  they  did  not  know  which :  and  it  is  not  dis- 
puted that  the  evidence  warranted  this  conclusion.    The 
evidence  therefore  shewed  a  conspiracy  of  Thompson 
with  a  person  unknown.     And  the  indictment  properly 
meets  this  state  of  facts,  and  could  not  be  otherwise 
framed :  had  it  charged,  in  the  alternative,  that  Ihampson 
conspired  with  Tillotson  or  Maddock,  it  would  have  been 
bad.     [Lord   Campbell  C.  J.     On  the  record  it  now 
appears  that  neither  Tillotson  nor  Maddock  conspired 
with  Thompson.'l     Consistently  with  the  record,  another 
person,  whose  name  is  not  known,  may  have  conspired 
with  him.     [Erie  J.     Suppose  there  were  evidence  that 
one  of  a  regiment  of  soldiers,  all  whose  names  were 
known,  must  have  done  an  act,  might  not  the  act  be 
said  to  have  been  done  by  a  person  whose  name  was 
unknown?]     It  could  have  been  stated  in  no  other  way. 
[Lord  Campbell  C.  J.     That  looks  much  like  charging 
it  in  the  alternative.]     Suppose  Thompson  to  have  been 
tried  alone,  as  he  might  have  been ;  Rex  v.  Kinnersley{a)i 
he  might  have  been  convicted  upon  proof  that  he  must 
have  conspired  with  some  person,  though  it  could  not 
be  proved  with  whom.    The  persons  said  to  be  unknown 

(a)   I   Sir.  iy3. 
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v^bmM  XVI.    are  persons  unknown  to  the  Grand  Jury.     The  Ghrand 

! —  Jury  satisfy  themselves  of  the  fiwjt  of  a  conspiracy  to 

^^^^  which  Thompson  is  a  party,  and  so  as  to  the  others : 
Thoiivson.  ^^  finding  must  be  understood  as  if  there  were  three 
findings,  one  as  to  each  party  named:  the  petty  jury 
may  consider  one  finding  proved,  but  not  the  other  two. 
[Lord  Campbell  C.  J.  Suppose  the  presentment  of  the 
Grand  Jury  had  expressed  exactly  the  state  of  mind  in 
which  yon  assume  the  petty  jury  to  have  been  lefi;  by 
the  evidence :  that  would  have  been  an  indictment  in 
the  alternative,  which  you  admit  to  be  bad.]  If  there 
had  been  three  separate  trials,  neither  the  conviction 
nor  the  acquittal  of  Tilloison  or  Maddock  could  have 
been  evidence  against  or  for  Thompson.  The  word 
^ other"  is  unimportant:  it  may  be  tak^n  to  mean  other 
than  Thompson :  the  indictment  would  then  stand  as  if 
neither  JHUotson  nor  Maddock  was  mentioned.  As  the 
indictment  now  stands,  the  jury  might  have  found  that 
Humnpson  conspired  with  a  person  not  named.  [Patteson 
J.  But  that  is  not  what  they  did  find :  there  was  no 
proof  of  any  person  besides  the  two  conspiring  with 
TTiompson:  and  the  jury  merely  thought  that  one  or 
other  of  those  two  did  so  conspire.]  If  there  had  been 
an  indictment  merely  charging  Thompson  with  conspiring 
with  a  person  unknown,  he  might  have  been  convicted, 
though  it  was  proved  that  he  was  accused  in  another 
indictment,  upon  the  same  facts,  of  a  conspiracy  with 
TUbison  and  Maddock  ;  Bex  v.  Bush  (a). 

Murphy  Serjt,  Cowling  and  Hugh  Hill  coutr^.  First, 
the  imputed  fraud  must  have  been,  within  the  language 
of  Stat.  3  &  4  ^«  4.  c.  53.  s.  120.,  an  ^'ofience  against 

(a)  A  f-  R.  C.  a  372. 
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this  or  any  other  Act  relatioff  to  the  Castoms  ;^  for  all  Qt^m't  BmM. 

Customs  now  receiyable  by  the  Crown  originate  in  Act  L_ 

of  Parliament     It  is  a  mere  evasion  of  the  enactment    *"*•  ^"* 

to  say  that,  although  an  indictment  for  the  offence  itself    TaouFBoir. 

would  be  barred,  a  prosecution  fas  conspiracy  to  commit 

the  o£fence  is  not    The  Courts  are  enumerated  in  that 

section  in  order  to  preclude  the  supposition  that  the 

limitation  applies  only  to  Exchequer  process:  but  there 

can  have  been  no  intention  to  exclude  indictments  at 

the  Assizes :  reddendo  singula  singulis,  the  Courts  must 

be  joined  with  '^  suits,"  and  the  exhibiting  before  justioet 

with  '^  informations :"  sect  112  clearly  contemplates  an 

indictment  for  forfeiture.    If  persons  were  indicted  for 

assembling  armed,  under  sect  58,  at  a  common  Court 

of  oyer  and  terminer,  a  plea  to  the  jurisdiction  could 

not  be  sustained.      [Patteson  J.     Sect   75  refers  to 

<<  penalties  and  forfeitures  incurred"  ''by  this  or  any 

other  Act  relating  to  the  Customs:"  it  looks  as  if  these 

were  the  offences  to  which  sect  120  refers.    Knowlea 

referred  to  sects.  108  and  112.]     Sect  120  comprehends 

these,  but  is  not  restricted  to  them.    [Coleridge  J.   Sup- 

pose  the  indictment  for  conspiracy  charged  no  overt 

act.]     That  certainly  is  the  case  with  the  third  count 

As  to  the  second  point,  if  the  conspuracy  be  merely  to 
defeat  an  Act  of  Parliament,  and  the  Act  be  repealed, 
it  is  difficult  to  see  how  the  conspiracy  can  be  crimi-^ 
nal  (a).     [Lord  Campbell  C.  J.     The  other  side  point 

(a)  Counsel  here  referred  to  a  case  tried  at  the  Central  Criminal  Court, 
before  Coleridge  J.  and  Rolfe  B.,  December  2),  1849,  reported  in  Cur's 
ReporU  of  Catn  in  Criminal  Law,  toL  4,  p.  108.,  lUgiaa  ▼.  Swan^  whan 
the  marginal  note  is  as  follows.  "  Where  a  statute  creating  an  offence  ia 
repealed,  a  person  cannot  be  afterwards  proceeded  against  for  any  offence 
within  it  committed  whilst  it  was  in  operation,  even  although  the  repealing 
statute  reenacts  the  penal  clauses  of  the  statute  repealed.'* 
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Vohtmt  XVL    out  that  the  offences  are  expressly  excluded  from   the 

1851 
1_  repeal.]    To  make  that  applicable,  the  charge  must  be 

TheQDBEN  understood  to  be  of  an  offence  against  the  Act:  and 
Thompson,  then  the  limitation  clause  applies.  \Colmdge  J.  Sup- 
pose the  Queen  had  died  after  the  offence  was  com- 
mitted, would  the  offence  have  ceased  to  be  indictable  ?] 
That  introduces  the  argument  as  to  a  right  vested  in  the 
Sovereign  before  death. 

As  to  the  last  point.  There  was  no  suggestion,  at 
the  trial,  of  any  evidence  that  persons  other  than  7V/- 
htBon  and  Maddock  had  conspired  with  Thompson: 
therefore,  unless  "  other  persons,"  following  the  mention 
of  TUhtson  and  Maddock^  can  mean  either  TiUotson  or 
Maddocky  the  finding  must  be  understood  to  be  that  no 
person  was  proved  to  have  conspired  with  Thompson. 
"  Unknown"  means  "  whose  names  are  unknown :"  the 
old  form  was  '^  quorum  nomina  adhuc  ignota  sunt  jura- 
toribus."  The  indictment  is  not  supported  by  general 
proof  of  a  conspiracy  with  an  undiscovered  person :  it  is 
framed  to  meet  the  case  of  distinct  proof  as  to  a  particu- 
lar person  who  happens  to  be  unknown :  it  expresses 
the  ignorance  of  the  Grand  Jury  as  to  who  the  individual 
is  whom  they  have  ascertained  to  be  the  guilty  person  (a). 
But  here  the  petty  jury  state  that  they  do  not  ascertain 
any  individual  to  be  the  guilty  person.  This  indictment 
does  not  mean  that  some  person  or  other  is  so:  that 
would  be  insufficient  in  proof,  just  as  an  indictment  in 
the  alternative  would  be  insufficient  in  law.  But,  if  the 
other  persons  unknown  be  struck  out  of  the  indictment, 
then  the  charge  is  that  Thompson  conspired  with  two 
persons  who,  upon  the  finding,  did  not  either  of  them 
conspire  at  all:  and  then  of  course  Thompson  must  be 
acquitted ;  Rex  v.  Pywell  {b),  \ErU  J.  May  not  the 
(a)  Sm  R9»  v. R,  ^  R,  C.  C.  489.         (6)  1  Sttwk,  N,  P.  C,  402. 
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meaning  of  the  indictment  be  that  Thompson  conspired  Q«m»*«  B^mck. 

with  others  unknown,  that  Tillotson  did  this  also,  and  that ! 

Maddocks  iiidi  ih\B  b\&o^    The  words  do  not  admit  of    T»»*^"«'' 

that  construction;  the  charge  is  that  the  three  named  TnoiitBOM. 
conspired  together,  and  with  persons  other  than  the  three 
named. 


Lord  Campbell  C.  J.  I  think  the  first  objection  is 
not  supported.  The  language  of  the  120th  section  of 
Stat  3  &  4  W.A.  c.  53.  is  plainly  inapplicable  to  bills 
found  by  a  grand  jury  at  a  Court  of  oyer  and  terminer 
at  the  Assizes.  Such  a  Court  is  certainly  not  **  any  of 
His  Majesty's  Courts  of  Record  at  WestmimUr/*  nor 
any  other  Court  mentioned  in  that  section.  It  has  been 
suggested  that  this  enactment  applies  distributively,  and 
that  the  Courts  at  Westminster  are  there  connected  only 
with  ^' suits,"  and  not  with  '' indictments,"  and  that 
therefore  the  limitation  as  to  indictments  is  general. 
But  on  looking  at  sects.  75  and  112,  we  see  that  the 
Legislature  has  made  special  provision  for  particular 
proceedings,  including  indictments  prosecuted  in  the 
Courts  of  Record  at  Westminster,  in  respect  of  offences 
against  the  laws  of  the  Customs :  and  I  think  it  manifest 
that  these  are  the  proceedings  pointed  to  in  sect.  120, 
and  these  only.  I  think  also  that  the  argument  as  to 
the  repeal  of  the  statutes  of  3  &  4  ^.  4.  by  stat.  8  &  9 
Vict.  c.  84.  fails.  The  indictment  is  for  an  offence  at 
common  law :  the  charge  is  that  the  defendants  entered 
into  a  conspiracy  to  defraud  the  Queen  of  duties  to 
which,  at  the  time  of  the  conspiracy,  she  was  entitled. 
But  I  think  the  remaining  objection  is  insuperable. 
The  verdict  cannot  be  supported  upon  the  finding  of 
the  jury.     It  is  understood  on  both  sides  that  no  evi- 
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robmu  XVL  dance  has  been  taken  a{^licable  to  any  one  but  Tkomf' 
^^^^'  JM,  THhUm  or  MaMo^  TiUOsan  and  Maddeek 
TheQuRM  haying  been  acquitted,  the  verdict  against  Tkomjmm 
Thomfbok.  alone  cannot  be  supported*  It  cannot  be  denied  that, 
where  the  indictment  is  only  that  two  defiandants  c<m- 
spued  together,  the  acquittal  of  one  involves  the  acquittal 
of  the  other.  Prima  facie,  therefore,  at  least,  where  the 
indictment  is  that  three  defendants  conspired,  the  ac- 
quittal of  two  involvea  the  acquittal  of  the  third ;  for, 
when  the  jury  declare  that  neither  of  those  two  conspired 
with  the  third,  it  is  difficult  to  see  how  the  third  can 
have  conspired  with  the  other  twoy  or  with  either  ef 
them.  The  only  mode  which  occurred  to  me  of  sup* 
porting  the  indictment  under  the  circumstances  of  this 
ease  was  by  taking  the  verdict  to  be^  in  effiBCt,  diat 
Thompson  had  conspired  with  TiUottan  or  Maddoek,  bot 
the  jury  did  not  know  with  which.  But  that  would  b^ 
I  think,  a  bad  finding.  I  cannot  conceive  ho^  if  an 
indictment  to  that  effect  would  be  bad,  such  a  special 
verdict  could  be  good«  But  then  it  is  s^  that  the 
verdict  supports  the  indictment,  inasmuch  as  this  cbaiges 
Thompson  to  have  conspired  with  other  persons  unknown* 
But  I  find  it  difficult  to  say  that  TUIoUon  or  Maddoek 
can  fall  within  the  category  of  ''other  persons:**  that 
could  not  be  the  meaning  of  the  grand  or  pet^  j^^* 
On  the  last  point,  therefore,  it  seems  to  me  that  the 
verdict  against  Thompson  must  be  set  aside,  although 
I  regret  that  he  should  escape  upon  such  a  ground. 

Patteson  J.  On  the  objections  urged  finom  the 
statutes,  I,  as  at  present  advised,  agree  with  my  Lord : 
though  I  do  not  feel  that  I  can  with  certain^  say  what 
is  meant  by  sect  112.     ''Indictment"  there  can  hardly 
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mean  an  indictment  for  the  recovery  of  a  penalty ;  for  Quem^a  Bench. 

the  Act  gives  no  such  indictment ;  the  penalty  would !__ 

be  obtained  by  suit  or  information.  But  sect.  120  The  Quern 
applies  only  to  suits,  indictments  or  informations  ex-  Thompson. 
hibited,  so  far  as  this  country  is  concerned,  in  the  Courts 
of  record  at  Westminster  or  before  justices  of  the  peace. 
This  indictment,  preferred  at  the  assizes,  is  therefore 
not  within  the  words  of  the  section.  But,  as  to  the  last 
objection,  I  cannot  see  how  T/iampsan  can  be  convicted 
of  conspiring  with  persons  unknown :  upon  the  evidence, 
he  conspired,  if  at  all,  with  Itlbtson  or  Maddock ;  and 
they  were  not  unknown.  And,  when  the  Crown  failed 
in  shewing  which  of  these  two  it  was  that  conspired 
with  Thompson^  so  that  they  were  both  acquitted,  how 
could  it  be  said  that  he  conspired  with  either?  Had 
there  been  evidence  of  a  conspiracy  with  five  or  six,  and 
TiUotsan  and  Maddock  had  been  acquitted,  and  the  jury 
had  found  that  Thompson  had  conspired  with  some  one 
of  the  others,  the  point  would  have  been  different :  but 
this  state  of  things,  as  understood  on  all  sides,  is  incon- 
sistent with  the  evidence.  The  ''other  persons"  must 
mean  persons  other  than  ITunnpsony  Tillotson  or  Mad-^ 
dock,  I  do  not  say  how  the  case  would  have  stood  if 
the  charge  had  simply  been  that  Thompson  conspired 
with  some  perspn  unknown. 

Coleridge  J.  I  am  of  the  same  opinion  on  all  points. 
As  to  the  first  point,  it  is  enough  to  say  that  the  case  is 
not  within  the  120th  section,  either  as  to  the  Court  in 
which  the  action  is  brought,  or  as  to  the  subject  matter 
of  the  indictment.  As  to  the  last  point,  we  must,  I 
think,  read  this  indictment,  like  all  others,  giving  to  the 
words  used  their  ordinary  sense.     Each  one  of  the  three 

VOL.   XVL   N.  s.  3   I 
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Fohme  XVI.  parties  named  is  charged  to  have  conspired  with  the  other 
two  named,  and  also  with  other  persons  unknown.     It  is 


The  Queen  immaterial  to  consider  now  what  amount  of  proof  might 
Thompson,  huve  sustained  this  indictment,  because  we  have  to  deal 
with  the  verdict.  The  jury  find  that  Tillotsan  and 
Maddock  are  Not  guilty:  and  it  is  conceded  that  no  evi- 
dence was  given  of  a  conspiracy  by  any  fourth  person. 
If  the  case  rested  there,  Thompson,  on  ordinary  prin- 
ciples, would  have  been  entitled  to  an  acquittal  The 
only  difficulty  arises  upon  the  reason  the  jury  are  said  to 
have  given  for  their  acquittal  of  TiUotson  and  MaddoeL 
But  will  this  reason  make  any  difference  ?  The  acquittal 
must  have  all  its  legal  consequences. 

Erlb  J.  As  to  the  objections  upon  the  statute,  I 
agree  with  the  rest  of  the  Court,  and  for  the  reasons 
assigned.  On  the  last  point,  I  differ.  It  is  conceded 
that  Thompson  was  shewn  to  have  been  guilty  of  a  con- 
spiracy :  but  it  is  said  that  he  is  to  be  acquitted,  because 
the  indictment  does  not  comprise  his  offence.  I  think  it 
perfectly  clear  that  the  indictment  must  be  construed 
by  the  rules  of  pleading :  and  nothing  differs  more  from 
the  sense  in  which  words  are  used  in  pleading  than  their 
ordinary  sense.  Now,  according  to  the  rules  of  pleading, 
this  charge,  as  to  each  individual,  must  be  construed 
as  if  he  were  charged  solely:  and  it  follows  that  the 
acquittal  of  the  other  two  becomes  immaterial  And  the 
verdict  may  be  found  in  any  terms  comprised  in  the 
indictment:  the  finding  may  be  that  Thompson  con- 
spired with  TiUotsony  or  with  Maddock^  or  with  other 
persons  unknown :  and  so  there  may  be  similar  findings 
as  to  the  others.  Therefore,  if  any  one  be  found  Guilty, 
the  verdict  must  stand  as  against  him :  the  Judge  must 
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take  the  opinion  of  the  jury  as  to  each,  whatever  be  the  Queen^s  Bench 
finding  as  to  the  others.     "Are  you  of  opinion  that 
TTiompson  conspired  with  TiUotsanf'    "No."     "With    The  Queen 
Maddockf*    "No:  but  we  are  satisfied  that  he  con-     Thompson. 
spired  with  some  one,  we  do  not  know  whom.*'    The 
conspiracy   then   cannot  be   truly  predicted  of  either 
Tilhtson  or  Maddock,  because  the  jury  do  not  know 
which  of  these  two  was  the  conspirator :  they  do,  how- 
ever, know  that  one  of  them  was:  so  that,  as  against 
Thompson,  the  verdict  should  be  that  he  conspired  with 
some  one,  it  is  not  known  with  whom.     To  take  the 
words  in  their  ordinary  sense  seems  to  me  inconsistent 
with  the  rules  of  pleading.     I  felt  it  my  duty  to  express 
this  opinion,  because  I  think  that  by  giving  the  words 
their  ordinary  sense  we  defeat  justice. 

Rule  absolute. 


Sarah  Gabriel,  Christopher  Trowell  Gabriel  Tuesday, 

.  April  29ih. 

and  John  Wild  Gabriel,  Executrix  and  Jbxe- 
cutors  of  Thomas  Gabriel,  against  Ralph 
Smith,  William  Fallover  and  Charles 
Waghorn. 

THHIS  was  an  action   on  promises,  brought  by  the  By  conditions 
plaintififs  as  the  executrix  and  executors  of  the  last  land,  it  was 

stipulated  that 
the  vendors 
should  within  ten  days  deliver  an  abstract  of  title,  and  should  not  be  required  to  produce 
any  deeds  not  in  their  possession ;  and  that  all  deeds  of  covenant  for  production  of  any 
deed,  &c.,  whether  referred  to  in  the  abstract  or  not,  which  the  purchaser  should  require 
for  verifying  the  abstract,  or  for  any  other  purpose,  and  other  evidence  which,  but  for  the 
condition,  might  be  required  to  prove  anything  whatsoever,  also  all  searches  and  inquiries 
for  the  purpose  of  ascertaining  where  such  deed,  &c.,  or  evidence  was  to  be  found,  and 
expenses  incidental  thereto,  should  "  be  reflectively  paid,  made,  searched  for  and  obtained 
by  and  at  the  expense  of  the  purchaser  requiring  the  same.'* 

Held:  That  tne  vendor  was  not  bound  to  procure  covenants  for  production  from  parties 
holding  deeds  referred  to  in  the  abstract,  and  not  in  the  hands  of  the  vendors. 

3  I  2 
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FtfAflM  XV L    will  and  testament  of  Thomas  Gabriel,  deceased,  against 

'  the  defendants,  to  recover  346/.     The  declaration  con- 

Gabriel      tained  counts  for  nione;  had  and  received  to  the  use 

Smith.       ^^f  ^^  testator,  and  for  money  had  and  received  to  the 

use  of  the  plaintiffs  as  such  executrix  and  executors. 

Defendants  pleaded    Non   assumpserunt     And,  issue 

having  been  joined  thereon,  a  case  was,  by  the  order 

of  Coleridge  J.,  stated  for   the  opinion  of  the  Court 

The  case  was  substantially  as  follows. 

The  defendants  are  the  devisees  in  trust  and  executors 
of  the  last  will  and  testament  of  Simon  FaUovery  de- 
ceased. On  2d  August  1848,  they,  by  one  Daniel  Cronin^ 
an  auctioneer,  caused  certain  copyhold  premises,  holden 
of  the  manor  of  Fulham  in  the  county  of  Middlesex^  the 
property  of  Fallover,  and  mentioned  in  the  particulars 
of  sale  accompanying  the  case,  to  be  put  up  to  sale  by 
public  auction  in  lots.  Thomas  Gabriel  was  then  de- 
clared the  purchaser  of  that  portion  of  the  said  premises 
which  is  comprised  in,  and  described  as,  lots  2,  3  &  4, 
at  and  for  several  sums  amounting  to  1730/.,  subject  to 
the  several  conditions  of  sale  appended  to  the  said 
particulars.  Thomas  Gabriel  then,  in  pursuance  of  the 
said  conditions  of  sale,  paid  into  the  bands  of  the  said 
auctioneer  the  sum  of  346/.,  as  a  deposit,  and  in  part 
payment  of  the  said  purchase  money,  and  signed,  at 
the  foot  of  the  said  particulars  and  conditions,  a  con- 
tract for  payment  of  the  remainder  of  the  purchase 
money  in  the  following  form. 

"  It  is  agreed  and  declared  that  I,  the  undersigned 
Thomas  Gabriel,})  fiveheen  this  day  declared  the  purchaser, 
from  the  trustees  of  the  late  Mr.  Fallavery  of  lots  2,  3  &  4, 
mentioned  in  this  particular,  at  and  for  the  sum  of  1730/., 
and  have  paid  the  sum  of  346/.  as  a  deposit  and  in  part 
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payment  of  the  purchase  money:  and  I  agree  to  pay  the   Q«eM't  Bwch. 

1851 
remainder  thereof  on  or  before  the  29th  of  September 


1848,  and  perform  the  several  conditions  of  sale."  GABRiBt 

The  defendants,  after  the  sale,  delivered  an  abstract        Smith. 
of  their  title  to  the  solicitor  for  the  plaintiffs ;  from  which 
it  appeared  that  the  said  SUman  Falhver,  their  testator, 
derived    his   title  to  the    premises  in   question   under 
Sir  Elijah   Impey,   deceased;    and  that,  by  indenture, 
dated    17th   February    1768,    and   made   between   Sir 
John   Reade,    Baronet,   of  the   first  part,  the  said  Sir 
Elijah  Impey  (then  Elijah  Impey  Esq.),  of  the  second 
part,  Mary  Reade^  daughter  of  Sir  John  Reade^  of  the 
third   part,    and    John  Dunning   and   Edmund   Byron 
Esquires,  of  the  fourth  part  (and  being  a  settlement  made 
on  the  marriage  of  the  said  Elijah  Impey  with  the  said 
Mary  Reade\  after  reciting,  amongst  other  things,  that 
Elijah  Impey  had  transferred  the  sum  of  20001  East 
India  Stock,  with  other  moneys,  into  the  names  of  the 
said  J.  Dunning  and  E.  Byron,  it  was  declared  and 
agreed  that  the  same  was  (amongst  other  funds)  trans- 
ferred into  their   names   upon    the   trusts  in  the  said 
indenture   mentioned    and    declared.      In    which   said 
indenture  is  contained  a  power,  enabling  the  trustees 
of  the  said  settlement  to  lay  out  the  said  trust  moneys 
in  the  purchase  of  freehold  lands   in  England,  to  be 
settled    to   the  use  of  Elijah  Impey  for  his  life,   with 
remainder  to  the  use  of  Mary  Reade  for  her  life,  with 
remainder  to  the  use  of  all  the  children  of  Elijah  Impey 
and  Mary  Reade,  and  the  heirs  of  their  bodies  lawfully 
issuing,  as  tenants  in  common,  with  cross  remainders 
between  them  in  like  manner,  with  ultimate  remainders 
to  the  use  of  Elijah  Impey  in  fee.     And  in  the  same 
indenture  is  contained  a  declaration  or  proviso  that,  if 
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Elijah  Impey  should  settle  and  assure  lands  or  tenements 
in  fee  simple,  situate  in  Englandy  or  copyhold  lands  or 
hereditaments  of  the  manor  of  Fulham  in  the  county  of 
Middlesex^  of  the  yearly  value  of  200i,  to  the  use  of  the 
said  Elijah  Impey  and  Mary  Reade  and  the  children 
and  issue  between  them  two  to  be  begotten,  in  such  and 
the  same  manner  as  was  thereinbefore  directed  to  be 
limited  of  the  lands  and  hereditaments  thereinbefore 
authorized  to  be  purchased,  then  the  trusts  therein 
declared  concerning  the  said  sum  of  2000/1  Ea^  India 
Stock  should  cease,  and  such  last  mentioned  sum  should 
be  transferred  into  the  name  of  the  said  EUjah  Impey 
for  his  own  use  absolutely.  And  in  the  same  indenture 
is  contained  a  power  enabling  the  said  EUjah  Impey  and 
Mary  Reade  to  appoint  new  trustees  in  the  place  of 
trustees  dying  or  declining  to  act  The  said  E.  Byron 
afterwards  died,  leaving  the  said  J,  Dunning  him  sur- 
viving. And  the  said  sum  of  2000/.  East  India  Stock, 
together  with  the  other  stocks  comprised  in  the  said 
settlement,  thereupon  became  vested  in  the  said  •/. 
Dunnijig :  and  he  subsequently  departed  this  life  in 
August  1783,  having,  by  a  codicil  to  his  last  will  and 
testament,  appointed  John  Baring^  Walter  Radcliff  and 
John  Morris  executors  thereof  during  the  minority  of 
his  infant  son. 

Both  the  trustees  named  in  the  said  settlement  having 
thus  died,  by  indenture  bearing  date  21st  February 
1785,  and  made  between  the  said  Elijah  Impey y  then 
Sir  Elijah  Impey^  and  the  said  Mary  his  wife,  of  the 
first  part,  the  said  J.  Baring,  J.  Morris  and  fF.  Radcliff, 
of  the  second  part,  and  Sir  Richard  Sutton  Baronet, 
Thorns  Walker  and  Giles  Rooke,  of  the  third  part,  the 
said  Sir  Elijith  Impey  and  Mary  his  wife  duly  apjwinted 


XIV.  VICTORIA.  851 

the  said  Sir  R.  Sutton,  T.  Walker  and  G.  Rooke  to  be    Quttn^M  Bench. 

1851 
trustees   of  the   said  settlement  in   the  place   of  the  ! 

trustees  so  deceased  as  aforesaid.  And,  shortly  after  ^^^^^ 
such  appointment,  the  said  sum  of  2000/.  East  India  ^"™- 
Stock,  with  the  other  trust  moneys,  was  transferred 
into  their  names  accordingly.  And,  on  or  about  22d 
November  1786,  the  said  Sir  Elijah  Impey^  in  pursuance 
and  execution  of  the  power  vested  in  him  by  the  said 
deed  of  settlement  of  17th  February  1768,  in  due 
form  of  law  surrendered  into  the  hands  of  the  lord  of 
the  said  manor  of  FuUiam  certain  copyhold  lands  holden 
of  the  said  manor,  of  the  yearly  value  of  200L ;  and  of 
which  the  said  lands  comprised  in  the  said  lots  2,  3 
&  4,  in  the  said  particulars,  and  contracted  to  be  pur- 
chased by  Thomas  Gabriel  as  aforesaid,  were  parcel ;  to 
the  use  and  behoof  of  the  said  Sir  R.  Sutton,  T.  Walker 
and  G,  Rooke,  their  heirs  and  assigns:  to  hold  the 
same  to  them,  their  heirs  and  assigns,  upon  the  several 
trusts,  and  to  and  for  the  intents  and  purposes,  and 
subject  to  the  limitations,  powers,  provisoes  and  agree* 
ments,  expressed  and  declared  in  and  by  the  said 
indenture  of  settlement  of  17th  February  1768.  And, 
in  or  about  the  year  1812,  the  customary  heir  of  the 
surviving  trustee  of  the  said  settlement  was  duly  ad- 
mitted to  the  said  copyhold  hereditaments  and  premises, 
upon  the  trusts  of  the  settlement.  Sir  E.  Impey  died  in 
1809,  leaving  nine  children  him  surviving,  seven  of  whom 
only  were  the  children  of  his  said  marriage  with  the  said 
Mary  Reade,     The  said  Lady  Impey  died  in  1820. 

On  30th  June  1823,  the  said  seven  children  of  the 
said  Sir  Elijah  Impey  and  Mary  his  wife,  or  the 
heirs  in  tail  of  such  as  were  then  dead,  surrendered 
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Fohane  XVL    the  Said  copjfaold  hereditaments  to  the  use  of  JameM 

! Westy    his    heirs    and    assigns,    upon    trust   for   sale : 

^^^^^  and  he  was  thereupon  admitted  thereto:  which  sor* 
Smith.  render,  by  the  customs  of  the  said  manor,  operated 
to  bar  the  estates  tail  of  the  children  of  the  said  Sir 
EUjah  Impey  in  the  said  copyhold  premises^  with  all 
remainders  over.  James  West,  in  pursuance  of  his 
powers  and  trusts  for  sale,  sold,  on  24th  June  1825,  and 
surrendered  on  25th  June  1825,  part  of  the  said  copy- 
hold premises,  including  therein  the  said  lots  2,  3  &  4, 
to  Messrs.  Douglas  and  Henry  TItampsan.  James  West 
also,  on  the  same  day,  sold  and  surrendered  other  parts 
of  the  said  copyhold  estates  comprised  in  the  said  settle- 
ment, but  not  including  therein  any  part  of  the  said 
lots  2,  3  &  4,  to  the  said  Simon  Falhver ;  who,  upon 
that  occasion,  took  a  covenant  from  the  said  James  fVest 
to  produce  the  prior  deeds.  The  said  Messrs.  Douglas 
and  H.  Thompson  did  not  take  any  such  covenant ; 
but  the  surrender  of  the  30th  June  1823  was  delivered 
over  to  them  by  the  said  J.  West, 

On  3d  May  1826,  the  said  Simon  Fallover  contracted 
with  the  said  D.  and  H.  Thompson  for  the  purchase  of 
the  said  lots  2,  3  &  4 :  and  they  then  entered  into  a 
covenant  to  produce  the  deed  of  30th  June  1823 :  but 
S.  Fallover  had  no  covenant  from  the  said  D.  and  H. 
Thompson  to  produce  any  other  deeds. 

In  January  1827,  the  said  lots  2,  3  &  4  were  surren- 
dered to  S.  FaUoveTy  who,  on  16th  April  1827,  was 
admitted  thereto,  and,  by  his  will  dated  3d  Fdnruary 
1831,  devised  the  same  to  defendants  in  trust  for  sale. 

The  said  deed  of  settlement  of  17th  February  1768, 
and  the  deed  of  2l8t  February  1785,  appointing  the 
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Smith. 
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Dew  trustees,  were  set  out  in  the  abstract  of  the  ven-   Quetn's  Bvuh. 

1851 
dors*  title  delivered  bj  defeudants  to   the  solicitor  of 

plaintifis:  but  neither  of  those  deeds  was  in  the  pos- 
session of  the  defendants ;  nor  was  any  covenant  for 
production  of  those  deeds  set  out  in  their  abstract  of 
title.  They,  however^  procured  access  to  those  deeds 
for  examination  of  the  abstract  But,  upon  being  called 
upon  to  procure  a  covenant  for  their  production  to 
plaintiffs  in  future,  they  alleged  that  they  were  not 
bound  to  do  so  under  the  conditions ;  whereas  plaintifis 
contended  that  there  was  nothing  in  the  conditions  which 
gave  them  notice  that  they  were  not  to  have  such  a 
covenant ;  and  that  such  a  covenant  was  absolutely  neces- 
sary for  the  manifestation  of  their  tide  in  future.  The 
plaintifis  then  applied  to  the  persons  in  whose  custody 
the  said  indentures  of  17th  February  1768  and  2l8t 
February  17 85  then  were,  and  who  were  legally  entitled 
to  hold  the  same,  for  a  covenant  to  produce  the  said 
two  indentures :  but  such  persons  altogether  refused  to 
enter  into  such  covenant.  Whereupon  the  plaintifis 
gave  notice  to  the  defendants  that  the  title  to  the  said 
lots  2,  3  &  4  was  unmarketable,  and  that  they  were 
not  bound  to  accept  the  same,  or  to  complete 
the  purchase;  and  they  subsequently  commenced  an 
action  against  the  said  Daniel  Cronin,  the  auctioneer, 
to  recover  back  the  said  «346/l,  the  deposit  paid  by 
their  testator  to  the  said  auctioneer,  on  the  ground 
that  the  vendors  had  failed  in  deducing  a  good  title 
to  the  said  premises.  The  said  action  having  been 
commenced  against  the  said  D.  Cronin,  he  applied  for 
relief  under  the  Interpleader  Act;  and  an  order  was 
thereupon  duly  made  by  Coleridge  J.,  on  7th  February 
1850,  by  which  it  was  ordered  that  D.  Cronin  should 
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pay  into  Court  the  said  sum  of  346/.,  and  that  the  said 
action,  as  to  him,  should  be  barred ;  and  that  this  action 
should  be  tried  between  the  plaintiffs  and  the  defend- 
ants for  money  had  and  received ;  that  the  defendants 
should  admit,  for  the  purposes  of  the  action,  the  receipt 
of  the  said  money :  and  that  the  question  in  the  cause 
should  be,  Whether  the  defendants  had  deduced  a  good 
title  to  the  said  lots  2,  3  &  4,  according  to  the  said 
conditions  of  sale;  with  provision  as  to  costs.  This 
action  was  prosecuted  accordingly.  It  was  agreed  that 
the  said  particulars  and  conditions  of  sale,  and  also  a 
copy  of  the  said  deed  of  17th  Ftbruary  1768,  should 
be  taken  and  considered  as  part  of  this  case. 

The  question  for  the  opinion  of  the  Court  was : 
Whether,  under  the  conditions  of  sale,  the  vendors  are 
bound  to  procure  a  covenant  for  the  production  of  the 
said  deeds  of  17th  February  1768  and  21st  Febrtiary 
1785,  or  either  of  them;  or  whether,  without  such 
covenant,  they  have  not  deduced  a  good  title  to  the 
said  premises  according  to  the  conditions  of  sale. 

If  the  Court  should  be  of  opinion  that  a  good  title 
had  been  deduced,  according  to  the  conditions  of  sale, 
then  plaintifis  agreed  that  a  judgment  should  be  entered 
against  them  of  nolle  prosequi  immediately  after  the 
decision  of  this  case,  or  otherwise  as  the  Court  might 
think  fit  But,  if  the  Court  should  be  of  a  contrary 
opinion,  then  defendants  agreed  that  judgment  should 
be  entered  against  them  by  confession  for  346Z.  damages, 
immediately  after  the  decision  of  this  case,  or  otherwise 
as  the  Court  might  think  fit 

The  following  were  the  material  conditions  of  sale. 

5.  **  That  the  vendors  will,  within  ten  days  from  the 
day  of  sale,  deliver  an  abstract  of  title  to  the  purchaser 
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or  purchasers.     And,  inasmuch  as,  in  the  will  under  Queen't  Btmdk. 

which  the  sale  is  made,  there  is  a  declaration  that  the  1__ 

receipt  of  the  vendors  shall  eflectually  discharge  the      ^abribl 

purchaser  or  purchasers  firom  seeing  to  the  application        Smith. 

of  his  purchase  money,  the  purchaser  shall  not  require 

the  persons  beneficially  interested  therein  to  concur  in 

the  conveyance,  or  require  the  vendors  to  enter  into 

any  other  covenant  than  that  usually  entered  into  by 

trustees." 

6.  '^  That  the  recital  or  statement  of  any  intestacy, 
descent  or  other  fact  whatsoever,  contained  in  any  deed  or 
other  instrument  or  assurance  dated  twenty  years  ago  or 
upwards,  shall,  in  itself,  and  without  further  evidence  or 
inquiry,  be  full  and  conclusive  evidence  of  the  intestacy, 
descent  or  fact  so  recited  or  stated.  And  the  vendors 
shall  not  be  required  to  produce  any  deeds,  instruments 
or  documents  of  title  not  in  their  possession.  And  all 
deeds  of  covenant  for  production,  and  attested  official  or 
other  copies  or  extracts  of  or  from  any  deed,  will.  Act  of 
Parliament,  surrender,  admittance^  court-roll,  or  other 
document  or  instrument,  whether  recited  or  referred  to 
in  the  abstract  or  not,  which  the  purchaser  shall,  subject 
to  this  condition,  require  for  verifying  the  abstract,  or 
for  any  other  purpose,  and  all  certificates,  copies  of 
entries  in  registers,  and  other  evidence  which  may  or 
(but  for  this  condition)  might  be  required  to  prove  or 
establish  any  descent,  fact,  matter  or  thing  whatsoever, 
also  all  searches  and  inquiries  for  the  purpose  of  ascer- 
taining where  such  instrument  or  evidence  are  to  be 
found,  and  all  costs  and  expenses  incidental  thereto, 
respectively,  shall  be  respectively  paid,  made,  searched 
for  and  obtained  by  and  at  the  expense  of  the  purchaser 
rccjiiiring  the  same.     And  all  cxi)enses  of  the  examina* 
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Vahtm*  XVI.    tion  and  comparison  of  the  abstract  with  the  deeds,  and 
'        of  procuring  the  production  of  such  deeds  as  the  pur- 
Gabriel      chaser,  under  this  condition,  will  have  a  right  to  require. 
Smith.       ghall  be  exclusively  borne  and  paid  by  the  purchaser." 

8.  ^<  That  such  of  the  deeds  in  the  possession  of  the 
vendors  as  relate  to  more  than  one  of  the  lota  hereby 
offered  for  sale  shall  be  delivered  to  the  largest  pur- 
chasers of  the  same  to  the  greatest  amount  in  value,  or 
shall  be  retained  by  the  said  trustees,  if  the  whole  shall 
not  be  sold.  And  the  purchaser  to  whom  the  deeds  are 
delivered,  or  the  trustees  in  case  of  their  retaining  the 
said  deeds,  shall,  at  the  expense  of  any  other  purchaser 
requiring  the  same,  enter  into  the  usual  covenants  with 
such  other  purchaser  for  the  production  thereof;  but 
the  purchaser  or  purchasers  shall  only  require  a  deed  of 
covenant  from  the  vendors  for  the  production  of  such 
deeds  as  are  in  their  possession,  and  limited  to  the 
continuance  of  their  possession  thereof." 

Cowlingy  for  the  plaintiffs.  The  plaintiffs  do  not 
deny  that  there  is  a  good  legal  title :  but  they  contend 
that  the  defendants  were  bound  to  produce  the  two 
deeds  in  question  or  to  procure  a  covenant  for  their 
production,  according  to  the  effect  of  the  contract,  in- 
cluding the  conditions  of  sale.  Without  these,  no  title 
can  be  shewn  earlier  than  1823;  that  is  a  title  of  twenty 
five  years :  the  deeds  in  question  give  a  title  from  1768, 
an  eighty  years'  title.  The  defendants  must  be  assumed 
to  have  known,  when  they  put  the  property  up  to  sale, 
what  muniments  they  had :  the  purchaser  could  assume 
only  that  there  would  be  produced  a  good  title  with 
proper  evidence.  Now,  Sir  E.  Impey  having  conveyed 
the  property  under  the  trusts  of  the  marriage  settlement. 
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it  is  material  to  be  able  to  shew  what  those  trusts  were.   Qm$en*9  Bmek. 

J  851 
[Lord  Campbell  C.  J.     There  is  no  question  as  to  the  L>- 

materiality.]  The  question  then  arises  on  the  conditions  Ga»»'*l 
of  sale.  The  5th  condition  stipulates  for  a  delivery  of  Smith. 
the  abstract ;  only  the  parties  interested  in  the  purchase 
money  are  not  to  be  required  to  concur.  From  this 
condition ' three  legal  consequences  follow:  first,  that 
the  vendors  shall  make  out  a  good  sixty  years'  title, 
which  shall  appear  upon  the  abstract  and  be  capable  of 
proof;  secondly,  every  document  material  for  deducing 
such  proof  is  to  be  accessible  to  the  purchaser  for  the 
purpose  of  verification;  thirdly,  the  purchaser  is  entitled 
to  the  delivery  to  him  of  all  muniments  of  such  title 
which  are  in  the  vendors*  controul,  and  attested  copies 
of  all  others  at  the  expense  of  the  vendor,  with  cove- 
nants (to  run  with  the  land)  for  the  production  of  the 
originals.  The  first  proposition  is  established  by  Cooper 
V.  Emery  (a).  As  to  the  second,  it  is  said  in  SugdetCi 
Vendors  and  Purchasers^  p.  447  (1 1th  ed.),  ch.  ix.  sect  3. 
§  8. :  *'  The  seller  is  bound  to  produce  the  deeds,  in  order 
that  the  abstract  may  be  examined  with  them,  although 
they  are  not  in  his  possession,  and  the  purchaser  will  not 
be  entitled  to  the  custody  of  them."  And  again,  p.  450, 
§  18.:  "The  law  supposes  that  every  vendor  has  the 
deeds  in  his  own  hands,  and  in  his  power  to  produce." 
As  to  the  third  proposition,  in  the  same  work,  p.  38,  ch.  i. 
sect  3.  §  65.  it  is  said :  "  Where  the  title  deeds  cannot 
be  delivered  up,  some  provision  should  be  made  as  to 
the  expense  of  the  attested  copies,  and  the  covenants 
to  produce  them,  which  will  otherwise  fall  upon  the 
vendor."     [Lord  Campbell  (].  J.      In  default  of  special 

{a)  \  Phi/L  Rep,  388. 
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Vohime  XVL    provision,  the  purchaser  is  entitled  to  the  actnal  posses- 
sion of  the  deeds,  and   need  not  be  satisfied  with  a 


^*^'^''  covenant  to  produce.]  The  covenant  is  to  be  entered 
Smith.  j^^^  when  the  vendor  has  not  the  deeds.  [Lord  Campbell 
C.  J.  But  is  not  he,  in  the  first  instance,  to  disclose  that  he 
has  them  not?]  In  Sugd.  Vend.  S^Purch.  Berry  v.  Young  {a) 
is  cited.  The  author  returns  to  the  subject  at  p.  479,  ch.  ix. 
sect  6.  §§  19,  20,  &c.,  where  he  shews  that  the  covenant 
runs  with  the  land  purchased ;  and  that,  if  the  covenant  be 
entered  into  by  the  land-owner  who  retains  the  deeds  in 
respect  of  his  own  land,  it  will  run  with  the  land  last 
mentioned  {V) :  but  this  cannot  be  unless  the  owner  of 
such  land  enter  into  the  covenant :  and  this  shews  that 
it  is  essential  to  the  evidence  of  the  title,  that  his  cove- 
nant should  be  procured.  [Lord  Campbell  C.  J.  Who 
then  is  to  covenant  here?]  WesU  or  Douglas  and  H, 
Thompson,  [Lord  Campbell  C.  J.  They  have  ceased 
to  have  any  thing  to  do  with  the  land.]  They  retain  a 
part ;  which  is  the  reason  that  the  deeds  themselves  are 
not  given  up:  otherwise  the  objection  to  the  title  would  be 
still  stronger.  These  are  the  results  of  the  fifth  condition : 
the  next  question  is,  how  far  it  is  controuled  by  the  sixth. 
Now  that  condition  assumes  that  muniments  exist,  for 
the  production  of  which  covenants  ought  to  be  given, 
and  that  such  covenants  can  be  procured.  It,  however, 
throws  the  trouble  and  the  expense  on  the  purchaser. 
Still,  if  the  covenants  cannot  be  procured  at  all,  the 
fifth  condition  is  broken  on  the  part  of  the  vendor. 
In  Osborne -V,  Harvey  (c)  the  conditions  of  sale  stipu- 
lated "that  all  official  or  other  copies  of  or  extracts 
fi-om   all   wills,   conveyances,   or    other    documents   or 

(a)  Note  to  Farrtr  v.  NightingaU  2  E»p,  N.  P.  C.  640. 

(6)  P.  483.  §  27.  (c)  7  jHrist,  229.   November  14,  1843. 


GaBE1£L 
V. 

Smith. 


XIV.   VICTORIA.  859 

assurances,  and  whether  in  the  custody  of  the  vendor  Queen*s  Bench. 

1851 
or  not,  and  all  deeds  of  covenant  and  costs  and  expenses 

attending  the  execution  thereof,  and  all  certificates  and 
copies  of  or  extracts  from  parochial  or  other  registers, 
or  other  evidence  as  to  pedigrees  and  declarations 
which  may  be  required  by  the  purchaser,  and  taken  by 
any  persons  qualified  to  receive  and  take  the  same  for 
the  purpose  of  examination  with,  or  of  verifying  or 
proving  the  abstracts,  or  any  fact,  matter,  or  thing 
therein  contained,  or  in  the  deeds  or  other  documents  or 
assurances  contained,  set  forth,  or  recited,  or  otherwise, 
or  for  any  other  purpose  whatever,  shall  be  respectively 
prepared,  sought  for,  and  procured  by  and  at  the  sole 
expense  of  the  purchaser."  Some  deeds,  necessary  for 
the  verification  of  the  abstract,  were  in  the  possession 
of  a  stranger,  who  refused  to  produce  them  for  the  pur- 
pose of  the  verification :  and  Vice  Chancellor  K.  Bruce 
held  the  title  not  made  out  sufficiently  to  compel  the 
purchaser  to  complete  the  sale,  saying  that,  before  he 
allowed  that  the  contract  bound  the  purchaser  to  be 
satisfied  with  the  assertion  of  the  vendor,  such  contract 
'^rnust  be  expressed  in  plain,  clear,  and  unambiguous  lan- 
guage." In  Southby  v.  Hutt  (a)  the  condition  of  sale  was 
that  the  vendor  should  deliver  an  abstract  and  deduce  a 
good  title ;  but,  as  to  part  of  the  estate,  should  not  be 
bound  to  shew  any  title  prior  to  a  certain  award ;  and 
that  he  should  deliver  up  the  documents  in  his  custody, 
and  set  forth  in  the  abstract,  but  none  other :  and  Lord 
Cottenham  C  held  that  he  must  nevertheless  verify  the 
title  in  the  abstract,  even  where  the  deeds  were  not  in 
his  possession,  by  giving  satisfactory  evidence  of  them. 
[Patteson  J.     To  the  extent  of  that  decision,  the  defend- 

(a)  2  Afylne^  Cr.  207. 
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ants  have  performed  the  condition  :  they  have  given 
evidence.]  The  case  shews  that  the  words  of  such 
conditions  do  not  relieve  a  vendor  from  the  ordinary 
obligations  arising  upon  a  sale  as  to  making  good  a 
title :  the  reasoning  applies  as  much  to  a  covenant 
to  produce  as  to  a  verification  of  an  abstract  The 
eighth  condition  applies  only  to  deeds  in  the  possession 
of  the  vendor. 


Peacock^  contr&.  The  question  is  upon  the  sixth 
condition,  which  stipulates  that  the  covenants  shall 
be  obtained  "by"  as  well  as  "at  the  expense  of  the 
purchaser :  and  it  implies  that  there  are  muniments  not 
in  the  vendor's  possession ;  these  constitute  the  evidence 
which,  but  for  the  condition,  might  be  required  to  prove 
descent,  &c.  In  Osborne  v.  Harvey  (a)  and  Southby  v. 
Hutt{b)  no  more  was  decided  than  that,  when  an 
abstract,  good  on  the  face  of  it,  is  produced,  the  pur- 
chaser is  not  bound  to  take  its  truth  for  granted. 

Cawlinfft  in  reply.  The  vendor  was  bound,  in  order 
to  get  rid  of  the  ordinary  liability,  to  declare  expressly 
that  he  was  not  to  be  held  liable  to  obtain  the  covenant 
But  the  sixth  condition  implies  that  the  covenant  can  be 
procured.  The  word  "  by "  is  insisted  upon :  but  that 
merely  provides  that  the  trouble  is  to  be  taken  by  the 
purchaser :  the  vendor  must  still  see  that  the  means  of 
obtaining  the  covenant  exist.  The  word  "by"  occurred 
also  in  Osborne  v.  Harvey  (a),  [Lord  Campbell  C.  J. 
The  very  nature  of  the  act  of  verification  implies  that 
the  purchaser  shall  see  the  deed].  Hiat  is  so:  and 
nevertheless,  in  the  last  cited  case,  if  the  effect  of  the 


(a)  7  Jurist,  229. 


(6)  2  A/y/#«f  Cr,  207. 
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word  "by"  had  been  to  throw  the  whole  on  the  pur-  QvemUBtneh. 

chaser,  he  could  not  have  insisted  upon  the  failure  of ;__ 

the  vendor.  Gabriel 

V, 

Smith. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment.  The  vendors  have 
done  all  that  is  required  of  them  by  the  conditions  of 
sale.  Mr.  Cowling  very  properly  admits  that  a  good 
title  is  made  out  by  the  existing  deeds  which  have  been 
produced,  and  which  verify  the  abstract  And  he  is 
right  in  saying  that  the  vendors  have  not  yet  performed 
all  the  ordinary  conditions:  and,  if  we  were  to  stop  at 
the  fifth  condition,  he  would  be  right  in  saying  that 
they  have  not  performed  the  whole  of  their  present 
contract ;  for,  if  we  look  no  further  than  that,  they  were 
bound  to  hand  over  all  the  muniments  verifying  the 
abstract,  or  to  procure  covenants  for  their  production. 
But,  on  looking  at  the  sixth  condition,  we  find  that  the 
vendors  have  done  all  which  this  contract  requires  of 
them.  That  condition  discloses  the  fact  that  there  are 
certain  deeds  not  in  the  possession  of  the  vendors ;  and  it 
stipulates  that  the  vendors  shall  not  be  bound  to  produce 
such.  And,  as  to  the  covenants  for  producing,  they  are 
to  be  all  obtained  ''  by  "  the  purchaser,  as  well  as  at  his 
expense.  Mr.  Cowling  says  that,  to  relieve  the  vendor 
from  the  liability  of  procuring  such  covenants,  the  stipu- 
lation ought  to  be  express;  and  in  this  he  is  quite 
right.  But  what  can  be  more  express  than  the  stipu- 
lation here  ?  The  covenants  must  be  obtained  from  the 
persons  who  can  produce  the  deeds ;  and  the  purchaser 
has  taken  on  himself  the  risk  of  such  persons  entering 
into  the  covenants.  They  have  refused  to  covenant: 
they  may  possibly  change  their  minds:    but,  however 

VOL.   XVL   N.   8.  3   k 
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reiumtxvi.   that  may  be,  the  purchaser  has  taken  the  risk.     The 

LOO  1  . 


Gabriel 

V, 


case  differs  from  Osborne  v.  Harvey  (a)  and  Southby  v. 
Hutt{b).  In  those  cases  the  question  was  as  to  the 
MiTH.  verification  of  the  abstract :  and  it  was  perfectly  reason- 
able to  say  that  the  purchasers  were  entitled  to  see  that 
the  deeds  in  hot  corresponded  with  the  abstract,  and 
were  not  bound  to  be  satisfied  with  the  ipse  dixit  of  the 
vendor.  But  there-  is  nothing  unreasonable  in  the 
vendee  taking  on  himself  the  risk  that  the  parties 
holding  the  deeds  should  undertake  to  produce  them. 

Patteson  J.  The  question  turns  entirely  on  the 
sixth  condition,  and  on  the  meaning  of  the  word  '^by.** 
That,  at  first  sight,  certainly  seems  to  mean  that  the 
purchaser  is  to  run  the  risk  whether  he  can  procure  the 
covenants  or  not;  it  must  mean  something  more  than 
that  he  is  to  bear  the  expense ;  or  else  "by  ^  would  be 
superfluous.  It  is  suggested  that  the  meaning  of  "  by  * 
is  that  the  purchaser  is  to  take  the  trouble  on  himself 
the  vendor  still  remaining  responsible  that  the  covenants 
should  be  entered  into.  I  think  that  is  not  the  meaning. 
Other  things  are  mentioned  which  the  purchaser  takes 
upon  himself;  such,  for  instance,  as  searches  for  the 
purpose  of  ascertaining  where  instruments  are  to  be 
found;  that  clearly  applies  to  documents  which  are  not 
in  the  controul  of  the  vendor,  as  to  which  therefore  the 
purchaser  takes  the  risk  of  discovering  where  they  are. 
Therefore  the  meaning  of  the  word  "by"  is  necessarily 
this :  that,  as  to  all  deeds  not  in  possession  of  the  vendor, 
the  purchaser,  if  he  wants  covenants  to  produce,  must 
get  them  as  well  as  he  can ;  and  the  vendor  does  not  say 
that  he  himself  either  can  or  will  procure  them. 

(o)  7  JuHst,  229.  (t)  2  Myhu  f  Cr,  207. 
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WiGHTMAN  J.     The  question  turns  entirely  on  the  Qii«n'«  P«c*. 

sixth  condition.     There  is  a  good  title ;  and  the  abstract  L__ 

is  verified:    but,   in  the  verification,  some   deeds  are      ^^^^^^ 

included  which  are  in  thc'Controul,  not  of  the  vendors,        Smith. 

but  of  other  parties.    The  two  cases  referred  to  by 

Mr.  Cowting  are  upon  the  principle  that  the  purchaser 

could  not  be  supposed  to  dispense  with  the  verification 

of  the  abstract     But  Mr.  Cowling  says  that  he  has  a 

right  to  a  covenant  which  shall  give  him  the  means 

of  verifying  the  abstract  at  any  future  time.     I  think 

that  is  not  so  here.     Confining  myself  to   the  points 

necessary   to   the  consideration   of  this  case,   I   think 

nothing  can  be  clearer  than  the  terms  which  are  really 

the  effective  terms  of  the  sixth  condition.     The  vendors 

undertake  only  as  to  deeds  in  their  own  possession; 

and  they  have  done  all  that  they  are  bound  to  do. 

Erlb  J.  I  am  of  the  same  opinion.  It  is  clear  that 
the  sixth  condition  assumes  that  deeds  are  outstanding 
in  the  hands  of  persons  other  than  the  vendors,  and  that 
covenants  by  these  persons  are  necessary  for  making  the 
title  marketable.  Then  the  question  is,  Who  is  to  pro- 
cure such  covenants?  For  the  plaintifis  it  is  contended 
that  the  vendors  were  bound  to  obtain  the  consent  of 
these  parties,  and  that  all  the  purchaser  had  to  do  was 
to  obtain  the  execution  after  such  consent  had  been 
obtained.  I  think  that  the  plain  meaning  of  the  words 
"  by  and  at  the  expense  of  the  purchaser^  does  not  lead 
to  this  construction;  and  that  the  vendors  were  clearly 
not  bound  to  procure  the  covenants. 

Judgment  for  defendants. 


3  R  2 
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Folume  XVI. 
1851. 


WedneMday,      The    QuEEN   agaiTist   The  London  and  North 

Aprt{30tu. 

Western  Railway  Company. 


AnActesub-    lyTANDAMUS;  teste,   22d  April  1850.     The  writ 

way"compaiiy  recited  Stat.  8  &  9  Fict  c,  xxxvi.,  local  and  per- 

Se'makinff       sonal,  public  (fl),  which   Act,  after  reciting   that   the 
of  the  rail. 

way  would  be  of  public  advantage,  and  that  the  persons  after  named  were  willing  at 
their  own  expense  to  execute  it,  and  enacted  that  it  »hould  he  lawful  for  them  to  make  and 
maintain  their  railway  in  the  line  and  on  the  lands  described  in  their  books  of 
reference,  and  to  take  and  use  such  of  the  lands  as  should  be  necessary  for  such  purpose  : 
and  that  the  railway  should  be  completed  within  seven  years  from  the  passing  of  the  Act. 
An  Act  passed  in  the  next  year  empowered  them  to  alter  the  line,  and  made  it  lawful  for 
them  to  make  and  maintain  the  alterations  on  the  lands  described  in  certain  other  books  of 
reference.  Among  the  alterations  was  a  deviation  from,  and  extension  of,  the  B.  branch  of 
the  original  line.  And  it  was  enacted  that  the  compulsory  powers  of  the  Company  to 
purchase  lands  for  the  purposes  of  this  Act  should  cease  at  the  end  of  three  years  from  its 
passing.  By  a  third  Act,  passed  in  the  following  year,  all  the  undertaking  of  the  above 
Company,  all  their  real  and  personal  estate,  and  all  their  estate,  right  &c.  and  interest  in 
the  said  undertaking  were  vested  in  The  London  §•  North  Wettem  Railway  Cmnpany ;  and 
it  was  enacted  that  the  undertaking  might  be  lawfully  executed,  completed,  9iC,  by  them 
as  it  might  have  been  executed  &c.  by  the  original  Company  if  this  act  had  not  passed : 
that  all  the  works  which  the  original  Company  was  authorized  or  required  to  complete,  and 
which  were  uncompleted,  should  be  completed  by  The  London  $-  Sorth  Western  Rai/tooy 
Company^  and  they  should  have  power  to  pay  for  the  same  out  of  the  moneys  placed  at 
their  disposal  by  this  Act.  The  capital  of  the  original  Company  was  declared  part  of  T^er^ 
London  Sf  North  Western  liailwai/  Company^s  capital,  and  their  receipts  to  be  deemed 
receipts  to  the  account  of  The  London  §•  North  iVestem  Railway  Company;  and  such 
capital  and  receipts  were  to  be  applied  in  payment  of  the  expenses  which,  but  for  this  act, 
would  have  been  payable  out  of  the  capital  and  receipts  of  the  original  Company.  And 
that  Company  was  dissolved  except  for  the  particular  purposes  mentioned  in  this  Act. 
The  former  limitations  of  time  for  executing  the  works  were  not  altered. 

The  Companies  were  amalgamated  accordingly  :  the  main  line  of  railway  was  completed ; 
and  The  London  §•  N.  W.  R.  Company  received  tolls  on  it ;  but  the  B.  branch  remained 
incomplete.  Four  jears  after  the  passing  of  the  orig  inal  Act,  and  more  than  two  years  and  ten 
months  after  the  passing  of  the  Deviation  Act,  persons  interested  in  the  making  of  the  B, 
branch  called  upon  The  Loudon  ^  N.  W.  R  Company  to  purchase  the  necessary  lands  for 
completing  it,  which  they  refused  ;  and  a  mandamus  afterwards  issued,  ordering  them  to 
purchase  the  necessary  lands  for  completing  the  B  branch,  and  to  complete  the  same. 

The  return  stated  tnat,  before  the  passing  of  the  Incorporation  Act,  the  original  Company 
had  raised  all  the  money  which  their  acts  empowered  them  to  raise,  and  had  bon&  fide 
expended  it  in  making  the  main  line :  and  that  neither  that  Company  nor  The  London  ^  N. 
W.  R,  Company  had  at  the  time  of  the  application  to  them  to  purchase  &c. ,  or  since,  power 
by  any  act  of  parliament  to  raise  or  procure  money  beyond  the  sum  raised  as  aforesaid,  for 


(a)  "  For  making  a  railway  from  Leeds  by  Dewibury  to  Huddersjieid, 
all  in  the  West  Riding  of  the  county  of  Vorh,  and  for  improving  the  com . 
munication  by  railway  between  the  towns  of  Leeds  and  Huddersfield  and 
the  town  of  Manchester."     Royal  Assent,  30th  June,  1843. 
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making  of  a  railway  from  Leeds  by  Dewsbury  to  Hud-   Queen^g  Btnch. 

1H5  I 

dersfield  in  the  West  Riding  of  Yorkshire  would  be  of  *_ 

great  public  advantage,  &c,  and  that  the  persons  there-  '^^°  Quken 

inafter  named  "were  willing,  at,  their  own  expense,  to  ^ji^^ 

carry  such  undertaking   into   execution,"  incorporated  Western 

The  Leedsy  Dewshury  8f  Manchester  Railway  Company  pany. 

for  the  purpose  of  making  a  railway  from  Holbeck  in  the  of^nf^'JJl^ho 

parish  of  Leeds,  there  forminff  a  junction  with  The  Leeds  ^"ff»n»^  J"***^- 

^  o      J  way  or  any 

fr  Bradford  Railway^  by  the  town  of  Dewsbury^  to  or  deviation 

*^  "^        "  *^  therefrom,  or 

near  to  the  town  of  Huddersfieldy  and  also  to,  and  to  form  for  the  pur 

,  chase  of  lands 

a  junction  with,  The  Manchester  §•  Leeds  Railway  m  the  &c.   And  that, 

parish  of  Kirkheaton,  all  in  the  said  Riding,  together  cation  to  de-  " 

with  the  branch  railways  thereinafter  mentioned ;  and  chase°(Stc.,and 

gave  them  perpetual  succession,  and  power  to  purchase  gonSwe*tbJe 

and   hold   lands  for  the  purposes  of  the  undertaking,  jj°JJ**J  ^^?^^ 

within  the  restrictions  contained  in  this  Act  and  the  and  before  the 

cominff  of  the 

Companies,  Lands  and  Railways  Clauses  Consolidation  writ,  idl  the 

powers  of 

Acts,    1845,  which   were   expressly   incorporated   witli  either  Com- 
pany to  pur- 
this  Act      The   writ   also  recited   that,   by  the  same  chaae  lands  for 

special   Act,  it  was  enacted,  that  (subject  to  the  pro-  IT,^according 

visions  of  the  said  several  Acts)  "it  should  be  lawful  Ictso/par-* 

for  the  said  Company  to  make  and  maintain  the  said  c^gJan^e- 

railway  and   works  in   the  line  and   upon  the   lands"  tennined. 

•^  *  On  demur- 

described  in  the  plans  and  books  of  reference  deposited  ^er  to  this 

return: 

with  the  clerk  of  the  peace  of  the  said  Riding,  and   to      Held,  that 

that  part 

enter   upon,    take,   and    use,   such   of   the   said    lands  which  alleged 

as   should    be    necessary  for  such  purpose :    That   the  tion  of  the 

Special  Act  prescribed  the  course  and  termini  of  the  chase^wiaan" 

railway  (which  the  writ  stated),   and   directed  certain  J^JJ-jrairr^* 

branch  railways   to   be  made,   one  of  which    "should  turn  shewing 

•^  suoDcicntly 

commence  in  the  township  and  parish  of  Batley,  and  '*>*t  compli- 

ance  was  im- 
practicable. 
Qtutre,  Whether  the  previous  averments  as  to  want  of  funds  would  have  been  a  sufficient 
excuse  to  The  Lomion  ^  N.  W.  H.  Cmnjmny  for  not  oU7ing  the  writ. 
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VdtimeXVL    should  pass  through  or  into  the  several  townships  of 

&c.,  "  and  should  terminate  at  or  near  the  town  of  Birstal 

The  Queen    Jq  ^^g  township  of  Gomersal  and  parish  of  Birstal  afore- 

LoNDON       said :"  and  it  further  enacted.  That  the  railway  should 

ind  North  .  r  i. 

Western      be  completed  within  seven  years  from  the  passing  of  the 

Railway  Com-  ...  ,  ,  .      .  /•         i_  •   j 

pany.         now  recitmg  Act,  and  on  the  expiration  ot  sucn  penoa 

the  powers  by  that  Act,  or  the  said  Acts  mentioned 
therein,  granted  to  the  Company  for  executing  the 
railway  or  otherwise  in  relation  thereto  should  cease  to 
be  exercised  except  as  to  so  much  of  the  railway  as 
should  then  be  completed. 

The  writ  then  recited  stat  9  &  10  Vict  c.  cclxii., 
local  and  personal,  public  (a),  which  incorporated  (so 
far  as  they  were  applicable,  and  not  repealed  by  this 
Act)  all  the  provisions  of  the  Company's  former  Act, 
and  enacted  {b)  that  it  should  "be  lawful  for"  the  Leedsj 
Dewsbury  §c.  Company  to  make  and  maintain  cer- 
tain proposed  alterations  of  line  and  extensions  &c. 
upon  the  lands  mentioned  in  the  plans  and  books  of 
reference  which  they  had  deposited,  shewing  the  pro- 
posed alterations,  and  to  enter  upon,  take  and  use  such 
of  the  said  lands  as  might  be  required  for  the  purposes 
specified  in  this  Act  The  writ  also  stated  that  by  this 
Act  the  Company  were  "  required  to  abandon"  so  much 
of  the  railway  and  branches  originally  authorized  as 
would  be  rendered  unnecessary  by  the  proposed  altera- 
tions; among  which  were  an  alteration  or  deviation  in 
the  line  of  the  Birstal  branch,  and  an  extension  of  that 
branch :  And  that  by  this  statute  (c)  it  was  enacted  that 

(a)  **  For  altering,  amending,  and  enlarging  the  powers  of  the  Letds, 
DewBbury,  and  Mancheiter  Railway  Act,  1845,  and  for  aathorizing  certain 
deviations/*  &c.    Royal  Assent,  27th  July,  1846. 

(b)  By  sect  7.  (c)  Sect.  20. 
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the  alterations,  branches,  extensions  and  works  thereby  Queen'9  Bench, 

1851 
authorized  should  be  completed  within  five  years  fix>m  1__ 

the  passing  of  this  Act,  and,  on  the  expiration  of  such  '^^  Qumn 
period,  the  powers  by  the  now  reciting  Act  or  the  said 
Leedsy  Dewsbury  &c.  Act,  1845,  granted  to  the  Company 
for  executing  the  same  should  cease  to  be  exercised, 
except  as  to  so  much  of  the  same  respectively  as  should 
then  be  completed :  and  the  Company's  powers  under 
the  Act  of  1845  were,  from  the  passing  of  this  Act,  de- 
termined, as  to  the  works  which  were  to  be  abandoned  {a). 
The  writ  thirdly  recited  stat.  10  &  11  Vict  c.  clix., 
local  and  personal,  public  (6),  which  enacted  that  the 
Huddersfield  Canal  Navigation  and  the  Canal  called  Sir 
John  Ramsden^Sy  and  the  Huddersfield  Sf  Manchester  and 
the  LeedSy  Dewsbury  %  Manchester  Railways  respec* 
tively,  with  all  branches,  extensions,  &c.,  and  all  and 
singular  the  undertakings,  of  the  respective  Railway  and 
Canal  Companies,  as  well  those  commenced  as  those 
not  commenced,  and  all  the  lands,  moneys,  goods  and 
chattels,  and  all  other  the  real  and  personal  estate  and 
effects  whatsoever,  of  the  said  Companies  respectively, 
and  all  the  estate,  right,  title  and  interest  of  the  said 
Companies  respectively  in  their  several  undertakings 
respectively,  and  all  the  rights,  privileges^  powers  and 
authorities  affecting  or  appurtenant  to  the  same  respect- 
ively by  the  Acts  relating  to  the  said  Companies  res- 
pectively or  any  of  such  Acts,  or  any  other  Act  or  Acts 


(a)  Sect.  1 8  enacted :  "  That  the  powers  of  the  Company  for  the 
compulsory  purchase  of  lands  for  the  purposes  of  this  Act  shall  not  be 
exercised  after  the  expiration  of  three  years  from  the  passing  of  this  Act.** 

ih)  <*  To  incorporate  Tke  Huddersfield  |r  3^nchester  Railway  |r  Canal 
Company  and  The  Leede,  Dewthury  |r  ManeheMter  Railway  Company  with 
The  London  §•  North  Western  Railway  Company.''  Royal  Assent,  9th 
July,  1847. 
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theretofore  passed,  or  which  had  been  or  might  be  passed 
in  the  then  present  session  of  Parliament,  at  the  period 
aforesaid  vested  in  the   said   Companies  respectivelyy 
should  (subject   to  the  then  existing  debts,  liabilitiee, 
engagements,  contracts,  obligations  and  incumbrances  of 
the  said  companies  respectively)  be  and  be  held  to  be, 
and  the  same  were  thereby,  vested  in  The  London  jr 
North  Western  Raihoay  Company ^  and  might  be  lawfully 
executed,  completed,  held,  used,  exercised  and  enjoyed 
by  and  in  the  name  of  ITie  London  8f  North  fFe^erm 
RaUway  Company  in  the  same  manner  and  to  the  same 
extent  as  they  could  have  been  executed  &c.  by  the 
Hudder^ld  8fc.  and  Leeds  8fc.  Railway  and  Canal  Com* 
panics  if  this  Act  had  not  passed,  except  so  far  as  the 
execution  &c.  might  be  inconsistent  with  this  Act.    The 
writ  recited  further  empowering  and  vesting  clauses  of 
the   last   mentioned  Act,   and  the   following   proviso: 
That  all  works  which,  under  the  provisions  of  the  Acts 
relatinfi;  to  The  Hudder^ld  8f  Manchester  Raihoay  ff 
Canal  Company  and  T/te  Leeds,  Dewsbury  &c.  Railway 
Company  respectively,  or  any  of  such  Acts,  the  Com> 
panics   respectively  were  or   should   be  authorized   or 
required  to  execute  or  complete,  and  which  should  not 
have   been  executed  or  completed   before   the  period 
aforesaid,  should  be  executed   and  completed  by  The 
London  8f  North  Western  RaUway  Company;   and  that 
Company  should  have  full  power  to  pay  for  the  same 
respectively  out   of  the   respective   moneys  placed   at 
their  disposal  by  the  now  reciting  Act  or  otherwise,  and 
should  have  all   such  powers  for  executing  and  com- 
pleting such  works  respectively,  and  be  subject  to  such 
restrictions,  as  the  Huddersjield  8fc,  and  Leeds  Sfc.  Com- 
panics  respectively  were  entitled  or  subject  to  under  the 
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said  Acts  or  any  of  them  respectiyely,  and  as  fully  as 
if  The  London  ^  North  Western  Railway  Company  had 
been  originally  authorized  and  required  to  execute  and 
complete  the  same  works  respectively.  Provided  neveri- 
theless^  that,  where  any  particular  times  were  by  the 
same  Acts  or  any  of  them  respectively  limited  for  the 
execution  or  completion  of  such  works  respectively,  the 
same  respectively  should  and  might  be  so  executed  and 
completed  within  the  respective  periods  so  limited.  An 
enactment  followed,  that  the  present  and  future  capitals 
of  the  Huddersfield  &c.  and  Leeds  &c.  Companies  should 
be  and  were  thereby  declared  part  of  The  London  §• 
North  Western  Company''^  capital,  and  subject  to  the 
statutory  provisions  affecting  that  Company:  and  that 
the  receipts  from  the  Navigation  and  Canal,  and  the 
Huddersfield  &c.  and  Leeds  8ic.  Railways,  and  all  branches 
and  extensions  thereof,  should  be  deemed  receipts  on 
account  of  The  London  Sf  North  Western  Railway  Com- 
pany; and  that  the  capital  and  receipts  (respectively) 
of  that  Company  should  be  applied  in  payment  of  the 
charges  and  expenses  which,  but  for  this  Act,  would 
have  been  payable  out  of  the  capitals  and  receipts 
(respectively)  of  the  said  other  Companies:  And  that 
the  Huddersfield  &c.  and  Leeds  &c.  Companies  should, 
from  and  immediately  after  the  commencement  of  this 
Act,  be  dissolved  for  all  purposes  except  as  in  this  Act 
is  mentioned :  And  that  it  should  be  lawful  for  T/ie 
London  8f  North  Western  Railway  Company^  subject  to 
the  provisions  in  this  Act  contained,  to  exercise  all  the 
powers  with  reference  to  the  raising  of  money,  either  by 
the  creation  of  new  shares  or  by  mortgages,  which  might 
have  been  granted  to  the  Huddersfield  &c.  Company  or 
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the  Leeds  &c.  Company  respectively  by  the  Acts  relating 
to  such  Companies  respectively,  and  which  might  be  then 
in  force,  and  also  all  powers  which  might  have  been  or 
might  be  granted  to  the  said  Companies  respectively  by 
any  act  or  acts  of  the  then  present  or  then  next  session 
of  Parliament;  and  for  such  purpose  to  create  additional 
shares  in  The  London  §•  North  Western  Railway  Com- 
panj/y  or  to  mortgage  its  rates  &c.  or  other  property : 
but  that  the  total  amount  of  money  to  be  so  raised 
should  not  exceed  the  aggregate  amount  of  capital 
which  The  London  ^  North  Western  RailuHxy  Company 
and  the  Huddersfield  &c.  and  Leeds  &c.  Companies 
respectively  were  authorized  by  statute  to  raise.  Then 
followed  an  enactment,  that  it  should  not  be  lawful  to 
conclude  the  amalgamation  of  the  several  Companies 
till  it  was  proved  to  the  Commiesioners  of  railways, 
and  certified  by  them,  that  half  of  the  whole  capital  of 
each  Company  had  been  paid  up,  and  expended  for  the 
purposes  of  the  respective  Acts. 

The  mandamus  then  went  on  to  state  that,  after  the 
passing  of  the  Act  of  10  &  11  Vict.,  to  wit  on  25th 
March  1848,  the  amalgamation  of  the  Companies  was 
concluded;  the  requisite  proof  and  certificate  having 
been  given  as  to  the  subscription  and  expenditure  of 
capital.  That  the  main  line  of  railway  fi*om  Leeds  by 
Dewshury  to  a  junction  with  The  Manchester  ^  Leeds 
Railway  near  Thomhill  Lees  &c.  had  been  for  some  time 
completed  and  had  been  opened  for  public  use;  and 
that  The  London  §•  North  Western  Railway  Company  had 
received  fares  and  tolls  upon  it ;  but  that  the  execution 
of  the  works  (except  certain  cuttings  &c)  authorized 
and  required  by  the  said  Acts  of  Parliament,  and  neces- 
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sarjr  to  be  done  for  making,  constructing,  executing  and 
completing  the  said  Birstal  Branch  Railway  and  exten- 
sion thereof,  hath  been  delayed,  suspended  and  abandoned 
for  a  long,  improper  and  unreasonable  time  in  that  behalf, 
viz.  for  two  years  last  past  and  upwards.  And  that  the 
said  Birstal  Branch  Railway  and  extension  cannot  be 
made,  &c.,  and  completed  within  the  period  limited  for 
that  purpose  by  the  said  hereinbefore  recited  Acts,  unless 
the  further  works*  authorized  and  required  by  the  said 
Acts,  and  necessary  to  be  done  for  making,  &c.  and 
completing  the  same  be  forthwith  commenced,  and 
prosecuted  without  further  delay^ 

The  writ  then  stated  the  complaint  of  certain  land- 
owners on  the  line  of  the  Birstal  extension  that  a  piece 
of  land  belonging  to  them  had,  in  January  1847,  been 
entered  by  The  Leeds,  Dewsbury  §•  Manchester  Railway 
Company,  and  the  line  of  branch  railway  set  out  thereon 
by  a  cutting  and  trench ;  but  the  work  had  not  been 
further  prosecuted,  nor  the  estate  purchased.  Also  the 
representation  of  another  land-owner  near  the  line  of 
the  Birstal  branch  and  extension,  that,  in  the  hope  of 
accommodation  from  the  proposed  branch,  he  had  made 
extensive  colliery  works  in  the  neighbourhood,  and  that 
he  would  sustain  great  loss  if  they  were  not  completed. 
Also  a  statement  that  divers  persons  carrying  on  manu- 
factories and  collieries  in  and  near  Bailey,  Birstal  and 
Gomersal  would  be  much  benefited  if  the  Birstal  branch 
and  extension  were  completed.  It  alleged  further,  that, 
before  the  expiration  of  three  years  from  the  passing  ot 
Stat.  9  &  10  Vict  c,  cclxii.,  and  within  a  reasonable  time 
&c.,  viz,  on  18th  June,  1849,  application  was  duly  made 
to  the  defendants  to  purchase  the  necessary  lands  for 
making  and  completing  the  Birstal  branch  and  extcn- 
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cation  to  defendants  as  is  mentioned  in  the  writ,  and 
before  the  coming  of  the  said  writ  to  them,  The  Leeds, 
&c.  Company  had,  under  the  powers  and  authorities  in 
them  vested  by  the  said  Acts  of  1845  and  1846,  raised 
the  whole  of  the  said  several  sums  of  500,000i,  and 
100,000/1,  and  had  bon&  fide,  and  duly  and  necessarily, 
and  according  to  and  in  pursuance  of  the  several  Acts 
of  Parliament  aforesaid,  wholly  expended  the  same  and 
every  part  thereof  in  and  about  making  the  said  rail- 
way from  Leeds  by  Dewsbury  to  Huddersfield  aforesaid 
(except  a  part  completed  by  another  Company,  as  to 
which  no  further  statement  is  necessary),  and  in  im- 
proving the  communication  by  railway  between  the 
towns  of  Leeds  and  Huddersjield  aforesaid  and  the  town 
of  Manchester,  as  by  the  said  Acts  of  1845  and  1846 
they  were  authorized  and  empowered  to  do:  and  that 
the  said  Leeds,  Dewsbury  &c.  Company  had  not,  nor  had 
defendants  at  the  time  of  such  application,  or  at  the  time 
of  the  coming  of  the  writ  to  them,  nor  have  they  or  either 
of  them  now,  any  power  or  authority  whatsoever  by  the 
said  Acts  of  Parliament  in  the  writ  mentioned,  or  any 
or  either  of  them,  or  by  any  other  Act  of  Parliament, 
to  raise  or  procure,  for  the  purposes  of  making  the  said 
railway  from  Leeds  by  Dewsbury  to  Huddersfield  or 
improving  the  communication  by  railway  between  the 
said  towns  of  Leeds  and  Huddersfield  and  the  town  of 
Manchester,  or  any  deviations  therefrom  or  branches 
thereof,  or  for  the  purchase  of  lands,  or  for  executing 
any  works  whatsoever  under  or  by  virtue  of  the  said 
several  Acts  or  any  of  them,  any  further  or  other  sura 
than  the  said  sum  of  600,000/.,  so  raised  and  expended 
as  aforesaid.     And  that,  before  any  such  application  was 
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made  to  defendants  &c.,  and  before  the  passing  of  tfa 
Incorporation  Act,  the  said  Leedsy  Dewsbuiy  &c.  Com 
pany  had  wholly  expended  the  said  full  sum  of  SQOfiOOi 
so  by  them  authorized  to  be  raised  and  expended  m 
aforesaid  in  and  about  the  making  of  the  said  railwaj 
from  Leeds  by  Dewsbury  to  Huddersfield  (except  &&) 
and  in  improving  the  communication  by  railway  between 
the  towns  of  Leeds  and  Huddersfield  aforesaid  and  the 
town  of  Manchester y  as  by  the  said  Acts  of  1845  and 
1846  they  were  authorized  and  empowered  to  do ;  and, 
at  the  time  of  the  said  application,  had  no  money,  or 
power  by  law  to  raise  money,  for  the  purchase  of  lands 
necessary  for  making,  constructing,  executing  or  com- 
pleting the  said  Birstal  Branch  Railway  and  extension 
thereof  or  any  or  either  of  them  or  any  part  thereof 
3.  That,  after  the  said  application  was  made  to  defend- 
ants to  purchase  the  necessary  lands  for  making,  &c. 
and  completing  the  said  Birstal  branch  and  extension, 
and  to  make,  &c.  and  complete  the  same  according 
to  the  Acts  of  1845  and  1846  and  the  Incorporation 
Act,  and  before  a  reasonable  time  in  that  behalf  had 
elapsed,  and  before  the  coming  of  the  writ  to  defend- 
ants, viz.  on  27th  July^  1849,  "  all  the  powers  and 
authorities  of  the  said  Leedsy  Dewsbury  8f  Manchester 
Railway  Company,  and  of  the  said  London  Sf  North 
Western  Railway  Company^  to  purchase  the  necessary 
lands  for  making,  constructing,  executing  and  com- 
pleting the  said  Birstal  Branch  Railway  and  extension 
thereof  had,  according  to  the  provisions  contained  in^ 
the  three  last  mentioned  Acts,  "  wholly  ceased  and  deter- 
mined, and  were  entirely  at  an  end ;"  wherefore  defend- 
ants, before  the  coming  of  the  annexed  writ  to  them. 
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and  for  the  said  space  of  time  in  the  said  writ  men-  Quem^a  Bench. 

1851. 
tionedy    delayed    and    suspended    the    further   works 

authorized  to  be  done  by  the  said  Acts  of  Parliament 
for  making,  &c.  and  completing  the  said  Birstal  Branch 
Railway  and  extension,  as  it  was  lawful  for  them  to  do 
for  the  causes  aforesaid:  Without  this,  that  the  said 
defendants  otherwise  and  except  as  aforesaid  abandoned 
the  same :  Wherefore  defendants  cannot  now,  nor  are 
they  by  law  liable,  or  bound  by  the  siud  Acts  of  Parliai 
ment  or  by  any  other  Act  or  Acts  of  Parliament  what- 
soever, to  purchase  the  lands  necessary  for  making,  &c. 
or  completing  the  said  Birstal  Branch  Railway  or 
extension  thereof  or  to  make,  &c.  or  complete  the 
said  Birstal  Branch  Railway  or  extension,  or  any  part 
thereof,  as  by  the  annexed  writ  they  are  commanded. 

Demurrer,  on  grounds  which,  for  the  purpose  of 
this  report,  will  appear  sufficiently  by  the  argument 
Joinder. 

The  demurrer  was  now  argued  (a). 


KnowleSy  for  the  Crown.  The  return  raises  a  question 
which  has  never  been  expressly  decided,  though  it  is  so 
virtually  by  Regina  v.  The  Eastern  Counties  Railway 
Company  (d) :  namely,  whether  a  Company,  having  ob- 
tained statutory  powers  to  make  a  line  of  railway  from 
one  point  to  another,  can  partially  abandon  such  under- 
taking on  the  alleged  ground  of  want  of  means.  The 
recital  of  the  first  special  Act  shews  the  terms  and 
consideration  on  which  the  Legislature  granted  the 
powers ;  and  every  person  on  the  line  must  be  taken  to 
have  consented  to  such  grant  in  contemplation  of  the 

(a)  Before  Lord  Campbell  C.  J.,  Patttton,  Wightman  and  Erie  Js. 
(6)  10  A,  ^  E.  531. 
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whole  work  being  completed.  It  is  a  bargain  with  the 
public ;  and  the  Company  are  estopped  from  saying  that 
they  cannot  do  that  which  is  the  foundation  of  the  bar- 
gain. The  dictum  of  Lord  Eldon  in  Blahemore  v.  Thn 
Glamorganshire  Canal  Navigation  {a)  is  supported  by 
many  other  authorities  ;  Rex  v.  Cumberworth  {b\  Rex  ▼. 
JSdge  Lane  (c),  and  Rex  v.  Cumberworth  (rf),  second  case, 
which  is  very  analogous  to  this.  As  was  there  said  by 
*Lord  Denman  C.  J.  and  Williams  J.,  the  branches 
may  be  more  important  than  the  main  line,  and  may 
have  been  the  principal  inducement  to  acquiescence  in 
its  being  undertaken.  [Lonl  Campbell  C.  J.  No  doubt 
the  Company  are  bound  to  execute  this  work  if  it  be  in 
their  power;  the  difficulty  is  when  the  powers  of  the 
Corporation  are  gone.]  The  principle  of  the  decisions 
applies  with  peculiar  force  to  a  railway,  which,  when 
commenced,  virtually  excludes  any  other  undertaking 
of  the  same  kind.  Regina  v.  The  Eastern  CounHu 
Railway  Company  {e)  goes  the  whole  length  required 
by  the  prosecutors  in  this  case.  Cohen  v.  Wilkinson  (y) 
and  Carlisle  v.  The  South  Eastern  Railway  Company  (A) 
are  recent  authorities  in  Equity  on  this  point.  Want  of 
funds  was  deemed  no  excuse  in  Regina  v.  21ie  Trustees 
of  Luton  Roads  (i),  and  would  have  been  equall}'  dis- 
regarded in  Regina  v.  Commissioners  of  Woods  atkd 
Forests  (A)  if  the  Commissioners  there  had  stood  in  the 
situation  of  a  private  Company  (/);  for  (as  was  said  in 


(a)  1  Mffint  ^  Keen,  154.  162.  (b)  3  B,^Ad,  108. 

(c)  4  A.^  E.  723.  (^d)  4A,^  E.  731. 

(e)   10  A,  ^  E.  531.  (p)   12  Beav.  125.  138. 

(A)  13  Beav.  295.  (a)  I  Q.  B,  860. 
(A)  \bQ.B.  761. 

(/)  Knowlet  also  cited  Regina  v.  The  ClerkenweU  Improvement  Oomint*- 
uioner$,  \2  Law  TVntM,  241  (Q.  B.  December  5thf  1848;    not  published  in 
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the  judgment  delivered  by  Pattesan  J.)  the  Court,  after 

the   statutory   notice   to   the   landowner,   would   have 

considered  that  a  contract  had  been  entered  into,  and     'i'he  Quekn 

that   the   parties  stood  in  the  relation  of  vendor  and 

purchaser.      [Lord    Campbell  C.  J.  mentioned  Rex  v. 

The  Hungerford  Market  Company  (a).]    The  defendants 

here  have  engaged  to  fulfil  all  that  The  Leeds^  Dewsbury 

8f  Manchester  Railway  Company  had  undertaken,  and 

were  aware  that  they  must  complete  it  by  their  own 

resources  if  that  Company  had  no  funds  left.     If  they 

did  not  contemplate  this,  they  practised  a  fraud  on  the 

public    No  reason  is  shewn  why  their  own  tolls,  as  well 

as  those  on  the  completed  part  of  the  railway  in  question, 

should  not  be  made  use  of. 

The  return,  as  to  the  want  of  power  to  purchase  lands, 
is  specially  demurrable,  as  being  too  vague.  [Lord 
Campbell  C.  J.  We  must  take  judicial  notice  of  the  time 
when  the  compulsory  power  of  taking  lands  expired.] 
The  defendants  do  not  allege  that  it  would  be  neces- 
sary to  use  compulsory  powers,  or  that  they  might  not 
have  applied  to  and  agreed  with  the  land-owners.  And, 
further,  when  the  demand  was  made  that  they  should 
complete  the  railway,  their  powers  had  not  expired.  [Lord 
Campbell  C.  J.  Do  your  statements  entitle  you  to  the 
particular  remedy  you  are  seeking?]  All  the  authorities 
shew  that  mandamus  is  the  remedy.  It  was  so  considered 
in  Regina  v.  The  Birmingham  8f  Gloucester  Railway  Com- 

these  Reports),  where,  to  a  maDdamus  requiring  defendants  to  cause  a  jury 
to  be  summoned  and  compensation  assessed  for  property  which  they  had 
given  notice  of  taking,  it  was  held  not  a  sufiBclent  return  that  the  defendants 
had  no  funds,  nor  any  "irarr.ediate  prospect"  of  funds :  the  Court  (Lord 
Denman  C.  J.,  Patteson  and  Coleridge  Js.)  saying  that  the  want  of  funds 
was  at  any  rate  no  answer  to  a  mandamus  to  assess  the  amount.  PaehUjf 
for  the  Crown  ;   Kennedy  for  the  <iefendants.  (a)  \  B,  ^  Ad.  327. 
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fony  (a\  which  shews  also  that  the  alleged  inability  fiw 
want  of  compulsory  powers  is  a  bad  return.  In  Begina 
V.  Birmingham  §•  Oxford  Junction  Railway  Company  (ft) 
it  was  deemed  no  excuse  for  refusing  to  summon  a  com- 
pensation jury,  that  the  compulsory  powers  had  expired, 
and  the  Court  held  that  a  land-owner,  desirous  to  part 
with  his  land,  might  oblige  the  Company  to  go  on.  [Lord 
Campbell  C.  J.  Suppose  an  application  were  made  to 
the  Company,  as  in  the  present  case,  a  few  weeks  only 
before  the  expiration  of  their  powers :  should  we  grant 
a  mandamus?]  It  ought  to  issue.  The  Company  might 
apply  to  Parliament  for  further  powers.  [Lord  Campbell 
C.  J.  We  must  go  by  the  law  as  it  exists;  and  their 
compliance  with  the  mandamus  might  be  against  the 
law.]  They  must  do  every  thing  they  can.  Here  they 
do  not  shew  that  they  are  unable  to  do  anything. 


Sir  F.  Kellyt  contra.  The  mandamus  calls  upon  the 
Company  to  do  that  which,  without  fault  in  them, 
is  morally  and  physically  impossible.  The  London  ^ 
North  fVestem  Railway  Company  stands  upon  the  foot- 
ing of  the  original  Company.  [Lord  Campbell  C.  J. 
Are  not  they  two  Companies  which  originally  had 
separate  funds,  but  now  have  a  common  exchequer  ?] 
No  such  community  appears.  The  former  Company 
had  ceased  to  exist  [Lord  Campbell  C.J.  The600,000iL 
had  been  spent  before  the  amalgamation  :  still  you  have 
undertaken  to  make  the  branch.  The  original  Company 
were  liable  if  they  had  funds  from  any  source.]  If  there 
was  any  source  from  which  money  could  be  drawn,  the 
mandamus  should  have  pointed  it  out  [Lord  Campbell 
C  J.     Your  return  seems  to  put  it  as  a  conclusion  of 


(a)  2  Q.  B,  47. 


(6)  15  Q.  B.  634. 
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law,  that  the  money  you  have  is  not  applicable  to  the   Queen'g  Bemek. 

completion  of  this  work.]     The  return  denies  that  the  * 

Company  have  money,  or  have  power  to  raise  money,    '^'**  Qo»iK« 
for  the  purpose  of  this  undertaking.    The  truth  or  falsity 
of  that  return  might  be  tried  on  a  traverse.    [Patteson  J. 
You  say  that  you  have  "no  money  or  power  by  law  to 
raise  money  for  the  purchase  of  lands  necessary"  for 
making  or  completing  the  branch  railway  and  exten- 
sion.    Lord  Campbell  C.  J.     It  is  consistent  with  that 
that  you  might  have  money  to  pay  a  dividend  of  ten 
per  cent]     The  return  negatives  the  having  power  to 
raise  money  for  the  purpose  of  purchasing,  and  n^atives 
also  the  having  money.     [JErk  J.     Do  you  say  that 
your  contract  is  performed  when  the  sum  raised  is  laid 
out,  though  the  work  is  unfinished  ?]     The  Legislature 
contemplated  that  that  sum  would  8u£5ce  for  the  entire 
purpose.     The  only  case  cited,  in  which  a  mandamus 
has  been  granted  to  purchase  lands  for  completing  a  line 
of  railway  when  the  Company  shewed  that  they  had  not 
funds  for  the  purpose,  is  Regina  v.  The  Eastern  Counties 
RailtDoy  Company  (a):  that  decision  was  professedly  not 
final:  and,  although  the  Court  was  certainly  disposed 
to  make  the  mandamus  peremptory  if  proper  ground 
had  appeared^  yet,  on  the  return,  the  question  was  still 
treated  as  an  open  one,  and  judgment  was  given  for  the 
defendants.     In  other  cases  where  the  obligation  of  a 
company  as  to  the  completion  of  particular  works  has 
been  enforced,  either  the  special  Act  has  used  compul- 
sory words,  or  the  company  has  been  proceeding  to  do 
something  clearly  inconsistent  with  the  purpose  for  which 
they  obtained  their  powers:    thus,  in  Regina   v.    The 
Eastern   Counties  Railway  Company  (a),  the  Company, 

(a)  \0  A,^E.  53!. 
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having  obtained   powers   to   make  a   railway    through 
Colchester  into  Norfolk  and  Suffolk,  were  voluntarily 
abandoning  the  latter  part  of  the  scheme,  and  formiDg 
a  railway  for  the  purpose  only  of  communicating  with 
Colchester.     And  where  a  Company  was  to  make  the 
approaches  to  a  bridge  forty  feet  wide,  and  was  making 
them  of  a  less  width,  a  mandamus  was  granted  to  enforce 
completion  on  the  original  scale;  Regina  v.  The  Bir- 
mingham  §•  Gloucester  Railway  Company  (a).     In  such 
cases,  or  in  any,  perhaps,  where  a  peremptory  mandamus 
has  issued,  want  of  funds  would  not  excuse  non-perform- 
ance.    Here   the  Act,  8  &  9    Vict  c.  xxxvL,   merely 
declares  that  it  shall  be  lawful  for  ITie  Leeds,  Dewsbury 
8f  Manchester  Railway  Company  to  make  the  branch  to 
Birstal;  no  obligatory  words  are  used.     [Patteson  J.    If 
a  Company  obtain  an  act  for  making  a  railway,  with 
the  words  it  shall  "  be  lawful,"  it  may  be  they  are  not 
bound  to  make  it:    but   it  is  another  thing  whether, 
if  they  begin  it,  they  arc   not  bound  to  make  it  ac- 
cording to  the  Act.     Lord  Campbell  C.  J.     If  parts  of 
the  railway  were  made,  and  an  intermediate  part  un- 
made, would  not  a  mandamus  lie?      Yet  that  would 
enjoin  no  more  than  to  complete  the  railway.]     The 
question  is,  if  there  be  no  funds^  what  will  be  the  effect 
of  the   mandamus.     Are   the   superior   officers  of  the 
Company  to  be  attached  and  perpetually  imprisoned  ? 

It  appears  by  this  mandamus  that  the  application  to 
the  Company  to  purchase  lands  for  completing  the 
branch  was  not  made  till  June,  1849,  when  the  statutory 
power  to  purchase  was  within  a  few  weeks  of  expiring : 
and  it  has  long  since  expired.     The  land  cannot  now  be 


(a)  2  g.  B.  47. 


XIV.   VICTORIA. 

obtained  without  the  consent  of  owners  who  may  or  may 
not  be  willing  to  grant  it.  [Lord  Campbell  C.  J.  And 
the  clauses  enabling  parties  under  disability  to  convey 
are  no  longer  in  force.]  The  Court  has  to  decide 
whether,  in  such  a  case,  it  will  order  a  peremptory  man- 
damus, after  which  the  defendants  are  without  relie£ 
[Lord  Campbell  C.  J.  And  are  to  obey  on  peril  of  im- 
prisonment.] Even  if  the  defendants  had  been  in  fault 
(which  does  not  appear  by  the  record)  that  would  be  no 
sufficient  reason  for  such  a  course.  In  a  few  months 
hence  the  power  even  to  make  the  railway  will  be  at  an 
end.  [Lord  Campbell  C.  J.  These  would  be  strong 
arguments  to  our  discretion,  at  any  rate.]  In  Rex  v. 
Round  (a)  the  impracticability  of  obeying  a  mandamus 
was  admitted  as  an  answer  by  the  Court 
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KnowleSf  in  reply.  There  is  no  room  for  an  exercise 
of  discretion  when  a  return  has  been  made,  and  the 
record  may  be  sent  to  a  Court  of  Error.  The  opinion 
of  the  Court  in  Regina  v.  The  Eastern  Counties  Railway 
Company  {b)  was  strongly  in  favour  of  the  mandamus ; 
and  the  ultimate  decision  of  that  case  does  not  make  it  less 
an  authority  on  the  present  question.  The  distinction 
as  to  the  case  of  a  railway  never  yet  begun  was  not 
noticed  there.  The  Amalgamation  Act,  10  &  II  Vict 
c.  clix.,  does  use  imperative  words,  for  it  enacts  (c)  that 
all  works  which  the  Companies  under  the  former  Acts 
were  "authorized  or  required  to  execute  or  complete" 
and  which  remain  incomplete  "  shall  be  executed  or 
completed"  by  The  London  8f  North  Western  Railway 
Company^  for  which  purpose  they  shall  have  the  same 

(a)  A  A.  ^  E.  139.     See  Regina  v.  Payn,  11  A.^E.  965.  9.>8. 
^6;  10  A.  &•  E.  5-n.  (c;  Sect.  7. 
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I  OKI 

receive  every  thing  which  belonged  to  the  former  Com- 
panies, and  are  to  perform  all  their  duties.  The  return 
does  not  shew  any  want  of  funds  except  from  the  ex- 
haustion of  those  acquired  by  the  former  Companies, 
which  is  no  answer.  [Lord  Campbell  C.  J.  Ought 
there  not  to  be  an  existing  legal  obligation  when  the 
mandamus  issues  ?  And  does  the  obligation  exist  if  the 
powers  have  expired  ?]  If  they  have,  it  is  the  fault  of 
the  defendants.  [Lord  Campbell  C  J.  It  is  your  fiiult 
too,  in  not  making  the  application  sooner.]  In  Regina 
V.  Birmingham  8f  Oxford  Junction  Railway  Company  (a) 
the  expiration  of  temporary  powers  under  a  special  act 
was  alleged,  but  held  no  excuse ;  and  a  peremptory  man- 
damus was  awarded.  The  topic  of  perpetual  imprison- 
ment was  urged,  but  did  not  weigh  with  the  Court,  in 
Regina  v.  The  JEastem  Counties  Railway  Compatty  (A). 
The  return  here  does  not  shew  any  impossibility  of 
performance.  The  Company  may  have  to  purchase 
lands  at  an  extravagant  price,  or  may  obtain  them  easily: 
but  parties  cannot  take  their  stand  upon  a  difficulty 
of  their  own  creating.  [Lord  Campbell  C.  J.  There 
certainly  was  an  obligation  here,  which  the  Court  would, 
generally,  feci  bound  to  enforce,  and  from  which  they 
would  consider  the  want  of  funds  no  excuse.  But  I  have 
great  difficulty  as  to  the  granting  of  a  mandamus  to  do 
what  appears  to  be  impossible.] 

Cur.  adv.  vuli. 


Lord  Campbi:ll  C.  J.,  on  a  subsequent  day  of  the 
term  (May  7th),  delivered  the  judgment  of  the  Court. 


(a)  15  Q.  B.  634.  6-17,  note  (6).  (h)  10  A.  f  E.  62,  S66. 
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In  this  case  we  are  of  opinion  that  the  defendants   QW«j?ciicA. 
are  entitled  to  onr  judgment.     The  objection,  that  the 


1861. 


powers  of  the  Company  for  the  compulsory  purchase  of    ^®  Qvi^ev 

London 


lands  had  expired  before  the  writ  of  mandamus  issued 
or  was  applied  for,  seems  to  us  to  be  clearly  decisive. 
We  are  not  called  upon,  therefore,  to  decide  the  more 
doubtful  questions,  whether  there  lay  upon  the  Com- 
pany an  obligation  to  make  and  complete  the  road,  which 
might  have  been  enforced  by  mandamus,  or  whether  the 
return  suflBciently  shews  a  want  of  funds  for  the  purpose, 
or  how  far  this  want  of  funds  would  be  an  answer. 

This  writ  of  mandamus,  which  is  tested  the  22d  day 
of  April  1850,  commands  the  Company  immediately 
to  **  purchase  the  lands  necessary  for  making,  construct- 
ing, executing  and  completing  the  said  Birstal  Branch 
Railway  and  extension  thereof,  and  to  make,  construct, 
execute  and  complete  the  e&me  Birstal  Branch  Railway 
and  extension  thereof,*^  '^  in  pursuance  of  the  provisions, 
powers  and  authorities  contained  **  in  the  recited  Acts  of 
parliament.  The  special  Act,  9  &  10  Vict.  c.  cclxii., 
which  received  the  Royal  assent  27th  July  1846,  enacts, 
by  sect  18,  "that  the  powers  of  the  (company  for  the 
compulsory  purchase  of  lands  for  the  purposes  of  this 
Act  shall  not  be  exercised  after  the  expiration  of  three 
years  from  the  passing  of  this  Act;^  and,  by  sect.  20, 
that  the  "  works  hereby  authorized  shall  be  completed 
within  five  years  from  the  passing  of  this  Act,  and,  on 
the  expiration  of  such  period"  the  powers  granted  to  the 
Company  for  executing  the  same  shall  cease  to  be  exer- 
cised, except  as  to  so  much  of  the  same  respectively  as 
shall  then  be  completed. 

The  power  effectually  to  obey  the  command  of  the 
(youit  having  expired  in  Jufy  1849,  ought  we,  in  the 
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Queen's  name,  to  have  given  the  command   in  AprU 
1850?     On  full  consideration,  we  think  not. 

A  writ  of  mandamus  supposes  the  required   act  to 
be  possible  and  to  be  obligatory  when  the  writ  issues. 
Generally  speaking,  the  writ  suggests  facts  shewing  the 
obligation  and  the  possibility  of  fulfilling  it.      A  return 
pursuing  this  suggestion  and  traversing  it  is  good ;  Bex 
V.  Commissioners  of  Sewers  in  Essex  (a),  Rex  v.  Bound (6), 
Bex  V.  Williams  {c\  Rex  v.  Penrice  (d).     The  supposed 
obligation   is  founded   on   public    Acts  of  parliament^ 
which  are  recited  in  the  writ  and  return,  and  of  which 
we  are  bound  to  take  judicial  notice.     If  they  shew  that 
the  Company  have  no  longer  power  to  do  the  act  com- 
manded, the  writ  is  bad.     What  power  have  the  defend- 
ants now  to  purchase  the  lands  necessary  for  making  • 
line  of  railway  of  several  miles  ?     A  peremptory  man- 
damus going  as  is  prayed,  ho  excuse  can  afterwards  be 
made ;  and  the  defendants  must  implicitly  and  fully  obey 
it  under  pain  of  imprisonment.     Supposing  that   they 
were  bound  to  pay  any  prices  which  might  be  demanded, 
however  extortionate,  can  it  reasonably  be  supposed  that 
all  the  land-owners  along  the  line  will  be  willing  to  sell 
at  any  price,  and  that  none  of  them  arc  under  disability 
to  sell  ?     Mr.  Knowles  contended  that  the  return  should 
have  shewn  an  application  to  all  the  land-owners,  and  a 
refusal  by  them.     But  such  a  retuni,  and  the  issues 
arising  upon  it,  would  be  highly  inconvenient :  and,  even 
if  all  had  promised  to  sell,  without  a  binding  contract 
having  been  entered  into,  they  might  afterwards  change 
their  minds,  and   the  defendants  might  be  subject  to 


Ka)  -l  Stra.  7ti3. 
(c)  a  B.^  a  681 


ih)  A  A.  §•  E    139. 
{d)   I  Stra.  1235. 
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perpetual   imprisonment  for  not  doing  what  the  law 
forbids  them  to  do. 

It  was  then  said  that  they  have  violated  the  Acts  of 
parliament  by  not  duly  completing  the  whole  of  ihe 
railway,  and  that  they  ought  not  to  be  allowed  to  make 
the  objection,  which  amounts  to  taking  advantage  of 
their  own  wrong.  But,  assuming  that  they  were  under 
the  obligation  contended  for,  and  that  they  are  liable  to 
be  punished  by  indictment  for  a  breach  of  it,  how  can 
we  say  that  the  remedy  now  is  to  command  them  to  do 
what  they  have  no  longer  the  power  to  do,  however 
obediently  they  may  be  inclined  ? 

Reliance  was  very  properly  placed  on  the  case  of 
Regina  v.  The  Birmingham  and  Gloucester  Railway 
Company  (a),  which  at  first  sight  seems  an  authority  in 
favour  of  the  mandamus ;  but,  when  properly  examined, 
it  will  be  found  on  this  point  to  be  entitled  to  little 
weight.  The  great  struggle  there  was,  whether  the 
turnpike  road,  when  restored,  must  be  as  wide  as  it  had 
formerly  been.  There  the  notice  to  do  the  act  had  been 
given  as  early  as  possible;  and  the  act  to  be  done  was 
merely  to  restore  the  turnpike  road  to  its  former  width, 
which  apparently  required  no  purchase  of  land,  either 
voluntary  or  compulsory.  In  the  present  case  the  pro- 
secutors were  guilty  of  laches  by  giving  no  notice  to  do 
the  act  till  the  power  of  doing  it  was  expiring,  and  not 
applying  for  the  mandamus  till  a  considerable  time  after 
the  power  had  expired.  In  the  former  case  the  Com- 
pany might  reasonably  have  been  expected  to  be 
able  to  do  the  act  without  any  power  of  compulsory 
purchase :  but  in  the  present  case  this  is  a  mere 
impossibility. 

(a)   i  Q.  B.  47. 
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We  therefore  think  that,  both  on  principle  and  autho- 
rity, our  judgment  must  be  for  the  defendants. 

Judgment  for  defendants  (a). 

(a)  See  the  next  case.  Also,  Regina  v.  Great  Western  Railway  Cmmpamy, 
lE.^B.  253;  Regitui  y.  Ambergate  ^  Railway  Compamy^  \JE.^  B.  3TI; 
Regina  v.  Great  Western  Railway  Company,  I  E  ^  B,  774. 


The  following  case  may  properly  be  inserted  here. 


I  Monday, 
June  2d. 
1851.] 


The  Queen  against  The  York,  Newcastle  and 
Berwick  Railway  Company. 


O IR  F.  Thesigevy  in  last  JEaster  Term,  obtained  a  rule 
calling  upon  The  York,  Newcastle  8f  Berwick  BqmI- 


A  Company 
were  autho- 
rized by  sta- 
tute, in  1846, 
to  make  a 

railway,  with  compulsory  powers  for  taking  lands.  By  an  act  passed  in  184P,  the  tiroes 
before  limited  for  completing  the  railway,  and  for  using  the  compulsory  powers,  were 
extended  ;  the  work  was  to  be  completed  in  )  853,  and  the  compulsory  powers  to  expire  io 
/«iy  1851.  The  Company  were  empowered  to  create  shares,  and  to  raise  money  by  calb  to 
a  certain  amount,  and  otherwise  The  Act  of  1 849  expressly  authorised  them  to  abandon 
a  specified  part  of  the  line  first  proposed. 

A  rule  Nisi  was  obtained  in  Easter  term  1851  for  a  mandamus  to  complete  the  railway; 
and  cause  was  shewn  on  June  2d,  1851. 

It  appeared  that  the  Company  had  staked  out  part  of  the  line  of  railway,  and  made  sooie 
excavations  to  ascertain  the  nature  of  the  soil,  but  had  taken  no  other  step  towards  execnting 
the  work,  or  to  acquire  lands  for  the  purpose.  They  bad  raised  money,  and  had  made  calls 
on  the  shares  to  the  extent  of  four  fifths.  In  1850,  the  Company,  having  many  works 
on  their  hands,  and  being  in  difficulties,  resolved,  at  a  half  yearly  meeting,  that  no  new  works 
chargeable  on  capital  should  be  undertaken  without  the  consent  of  a  meeting  of  the  share- 
holders ;  and  this  resolution  was  made  public.  In  January  1851  the  Company  were  applied 
to  by  a  deputation  from  the  land-owners  ( some  of  whom  were  applicants  for  the  mandamus) 
on  the  subject  of  completing  the  railway;  and  they  declined  doing  so.  There  were 
conflicting  statements  as  to  the  probability  of  benefit  to  the  landowners  or  the  public  from 
the  proposed  railway ;  but  works  had  been  undertaken,  and  others  laid  aside,  on  the  faith  of 
its  being  executed.  It  did  not  appear  that  the  Company  were  actually  unable  to  raise 
further  funds :  but  they  alleged  tnat  the  proposed  line  was  28  miles  lon^,  and  ran  over 
lands  held  by  many  proprietors  having  a  great  diversity  of  estates,  and  that,  if  the  rule  were 
made  absolute,  there  would  not  be  time,  before  the  compulsory  powers  expired,  to  give 
notices  and  purchase  lands,  within  the  provisions  of  stat  B  A  9  Vict.  e.  18.  sects.  18  &  seq., 
or  to  take  the  lands,  making  deposit,  under  sect.  85. 

Held,  assuming  the  Company  to  have  incurred  an  obligation  to  complete  the  work 
(which,  under  the  circumstances,  they  appeared  to  have  done ),  that  no  such  impossibility  of 
completing  it  was  shewn  as  discharged  them  from  the  obligation : 

That  the  land-owners,  in  forbearing  to  press  earlier  for  a  completion  of  the  work,  bad  not 
been  guilty  of  such  laches  as  barred  tneir  application  for  a  mandamus. 

And  that  the  writ  ought  to  issue,  though  the  compulsory  powers  might  expire  before  a 
return  could  be  made. 
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u)ay  Company  to  shew  cause  why  a  mandamus  should  QunH'nBtnch, 

not  issue  commanding  them  to  proceed  to  make  and  ^_ 

complete  a  certain  railway,  commencing  in  the  township  '^^  Queen 
and  parish  of  Norton  in  the  East  Riding  of  Yorkshire  York. 
by  a  junction  with  The  York  8f  Scarborough  Railway  md  Berwick 
and  terminating  by  a  junction  with  The  Great  North  of  Company. 
England  Railway  in  the  Township  of  Dalton  &c.  in  the 
North  Riding  of  Yorkshire^  by  The  Newcastle  8f  Darling- 
ton Junction  (  Thirsk  8f  Malton  Bratiches)  Railway  Act, 
1846,  authorized  to  be  made,  except  that  part  thereof 
of  which  the  said  Company  is  authorized  and  required 
by  The  York,  Newcastle  ^  Berwick  (  Thirsk  ^  Malton) 
Railway  Act,  1848,  to  relinquish  the  construction:  that 
is  to  say,  a  railway  commencing  &c.  (commencement 
described  as  above),  thence  passing  from,  in,  through 
or  into  the  several  parishes,  townships  &c.  (describing 
the  line  to  be  abandoned,  with  a  reference  to  the  plans 
relating  to  the  said  Thirsk  jf  Malton  Branch  Railway 
deposited  with  the  Clerk  of  the  Peace  &c.  in  Nooember 
1845),  according  to  the  provisions  of  the  two  Acts  above 
mentioned  and  of  The  York,  Newcastle  §•  Berwick  Rail- 
way Act,  1849 :  And  also  commanding  the  said  Com- 
pany to  proceed  to  make  and  complete  a  certain  other 
railway,  commencing  by  a  junction  with  the  present 
authorized  line  of  the  said  Thirsk  Sf  Malton  Branch 
Railway  in  or  near  a  field  belonging  &c.,  at  or  near  to 
&c.,  thence  passing  from,  in,  through  or  into  the  several 
parishes  &c.  in  The  York,  Newcastle  §•  Berwick  (  TTiirsk  jf 
'  Malton)  Railway  Act,  1848,  specified,  and  terminating 
by  a  junction  with  the  railway  lately  called  TTie  Great 
North  of  England  Railway,  near  to  &c.,  and  which 
railway,  lately  called  The  Great  North  of  England 
Bnilwai/,  now  forms  part  of  the  main  line  of  The  York, 


888  Q.  B.  [trinity  term.] 

Vaimmt  xri.    Newceutle  ^  Berwick  Jtaiboatf,  and  is  in  the  occupation 
of,  and  agreed  to  be  purchased  by,  the  said  York,  New- 


The  QuKKN    ccutle  8f  Berwick   Railway   Company  according   to  the 
York,        provisions  of  the  last  mentioned  Act :  And  commanding 

NswCAtTLB      ^  ^  " 

•ad  Berwick  the  said  Company  to  proceed  to  purchase  the  lands 
Compuiy.  necessary  to  and  required  for  the  making  and  completing 
the  said  railways  which  they  are  hereby  above  required 
to  proceed  to  make  and  complete,  pursuant  to  the 
said  Acts  of  Parliament  and  of  the  Acts  therewith 
incorporated. 

The  affidavits  on  which  the  rule  was  obtained  set 
forth  part  of  stat.  9  &  10  Vict  c.  Iviii.,  local  and  per- 
sonal, public  (a) ;  whereby,  after  reciting  that  it  would 
be  attended  with  local  and  public  advantage  if  a  railway 
were  formed  from  The  Great  North  of  England  Railway 
near  Thirsk  to  The  York  §•  Scarborough  Railway  at 
Norton  near  Malton,  with  branches  therefrom,  The  New- 
castle  Sf  Darlington  Junction  Railway  Company  were 
authorized  to  raise  by  contribution  amongst  themselves 
or  by  admission  of  other  persons  as  subscribers  to  the 
undertaking,  or  in  part  by  each  of  those  means,  the  sum 
of  300,000L,  in  addition  to  the  sums  of  money  they 
were  authorized  to  raise  by  any  of  their  former  Acts,  or 
might  be  authorized  to  raise  by  any  Act  to  be  passed 
during  the  present  session  of  Parliament ;  reciting  also 
the  deposit  of  plans,  sections  and  books  of  reference ;  It 
was  enacted  that,  subject  to  the  provisions  of  that  Act, 
and  the  Lands  and  Railways  Clauses  Consolidation 
Acts,  1845,  it  should  be  lawful  for  the  said  Company  to 
make  and  maintain  the  said  railways  and  works  in  the 

(a)  **  For  enabling  The  NeweaaHe  |r  DarhngUm  Jwmetum  Railway  Com- 
pang  to  make  a  railway  from  or  near  Thirsk  to  Malton,  with  a  branch  to 
Meimsleg,**     Royal  Assent,  I8tb  June,  1846. 
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lines  and  upon  the  lands  delineated  on  the  said  plans  QMeu't  B*mch. 

and  described  in  the  said  books  of  reference,  and  to * 

enter  upon,  take  and  use  such  of  the  said  lands  as  should    '^**®  Qumn 

be  necessary  for  such  purpose :  And  that  the  lines  of    ^,  York, 

•^  *^     "^  Newcastle 

railway   to  be  made  under   the  authority  of  the  first    and  Berwick 

mentioned  Act  should  be,  amongst  others,  a  railway  Gomptny. 
commencing  in  the  township  and  parish  of  Norton  &&, 
by  a  jimction  &c.,  thence  passing  from,  in,  through  or 
into  the  parishes  &c.  in  the  Act  of  9  &  10  Vict  named, 
and  terminating  by  a  junction  &c.  (describing  the  rail- 
way first  mentioned  in  the  proposed  writ):  That  the 
powers  of  the  said  Company  for  the  compulsory  pur- 
chase of  lands  for  the  purposes  of  the  said  hereinbefore 
first  mentioned  Act  should  not  be  exercised  after  the 
expiration  of  three  years  from  the  passing  of  the  first 
mentioned  Act;  and  that  the  railways  thereby  autho- 
rized should  be  completed  within  five  years  from  that 
time :  And  that  the  present  special  Act  should  be  cited 
by  the  name  of  The  Newcastle  8f  Darlington  Junction 
{Thirsk  §•  Malton  Branches)  Railway  Act,  1846. 

The  affidavits  also  set  forth  part  of  stat  11  &  12  Vict, 
c.  Iv.,  local  and  personal,  public  (a),  by  which  it  was 
recited  that  the  name  of  The  Newcastle  Sf  Darlington 
Junction  Railway  Company  had  (after  the  passing  of  the 
Act  of  5  Vict  {b)  for  the  formation  of  the  Newcastle  §• 
Darlington   Junction    Railway)   been   changed  to  The 

(a)  "  For  enabling  The  Ftrrk,  NeweoMtle  ^  Berwick  Railway  Com' 
pany  to  deviate  or  alter  part  of  their  Think  ^  Malton  Branch  Railwaj, 
and  to  abandon  part  of  the  same  ;  and  for  other  purposes.**  Royal  Assent, 
2-2d  J«/y.  1848. 

(6)  5  &  6  Viet,  e.  Izxz.,  local  and  personal,  public,  "for  completing  the 
railway  communication  b<  tween  the  towns  of  Newcastle  on  7)fne  and  Dear- 
Kngton^  by  a  railway  to  be  called  The  Sewcastle  |r  Darlington  Junction 
Railway,  with  a  branch  to  the  City  of  Durham,**  Royal  Assent,  IBtb 
June,  18^2. 
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Vohmu  XVI.    York  !f  Newcastle  RaUway  Company,  and  since  to  The 

L_  Yorky  Newcastle  §•  Berwick  Railway  Company ^  and  that 

The  Queen     \^  would  be  attended  with  local  and  public  advantage  if 

York,        certain  parts  of  the  then  authorized  line  of  The  Thirgk 
Newcastle  ^ 

•Bd  Berwick    §•  Maltan  Branch  Railway^  belonging  to  the  said  York, 

Compuijr.  Newcastle  Sf  Berwick  Railway  Company^  were  deviated  or 
altered,  and  a  new  line  substituted,  and  if  the  construc- 
tion of  a  portion  of  such  then  authorized  line  were 
abandoned,  and  that  the  same  Company  were  willing  to 
carry  into  effect  such  purposes ;  and  it  was  enacted  that  it 
should  be  lawful  for  the  said  York,  Newcastle  |f  Berwick 
Railway  Company  to  make  and  maintain  the  railways 
and  works  by  the  last  mentioned  Act  authorized  to  be 
made,  and  that  the  lines  of  railway  to  be  made  under 
the  authority  of  the  last  mentioned  Act  should  be  a 
railway  commencing  by  a  junction  &c.  in  the  township 
of  GilKngy  thence  passing  &c.,  and  terminating  &c.  (de- 
scribing the  railway  from  the  Thirsk  Sf  MaUcn  line  to 
the  Great  North  of  England  line,  mentioned  in  the 
proposed  writ):  And  also  a  certain  other  railway  &c. 
from  the  last  mentioned  intended  railway  to  The  Great 
North  of  England  Railway  (not  noticed  in  the  proposed 
writ):  And  it  was  enacted  that  the  powers  of  the  said 
Company  for  the  compulsory  purchase  of  lands  for  the 
purposes  of  the  last  mentioned  Act  should  not  be  cxer* 
Cised  after  the  expiration  of  three  years  from  the  passing 
of  that  Act,  and  that  the  railways  and  works  authorized 
by  that  Act  should  be  completed  within  five  years  from 
the  passing  thereof:  And  that  The  York,  Newcastle  §• 
Berwick  Railway  Company  should  abandon  and  relin- 
quish the  construction  of  so  much  of  The  Thirsk  Sf  Malton 
Branch  Railway  as  was  authorized  to  be  made  by  the 
said    Newcastle  8f    Darlington    Junction     Railway    Act, 


XIV.   VICTORIA.  891 

1846>  and  lay  between  a  point  marked  '^  12  miles  2  fur-   g«een*<  ^encA. 

1851 
longs"  on  the  plans  deposited  with   the  clerk  of  the  '___ 

peace  &c,,  in  the  township  of  Gillinff  &c.,  and  a  point    '^^^  Quekm 

marked  (A)  on  the  last  mentioned  plans^  in  the  township        York, 

of  Daiton  &c,  all  in  the  said  North  Riding,  and  all   nd  Berwick 

Railway 

powers  and  provisions  for  making  the  same  should  cease     Company, 
and  determine :  And  that,  In  citing  this  Act,  it  should 
be  sufficient  to  describe  it  as  The  York,  Newcastk  Sf 
Berwick  (  Thirsk  ^  Malton)  Railway  Act,  1848. 

The  affidavits  further  recited  stat.  12  &  13  Viet. 
c.  IviiL,  local  and  personal,  public  (a)  (which,  by  a 
clause  in  the  same  Act,  was  to  be  cited  as  The  York, 
Newcastle  §•  Berwick  Railway  Act,  1849);  whereby,  after 
reciting  that  it  would  be  of  local  and  public  advantage 
if  the  time  for  making  part  of  the  Thirsk  Sf  Malton 
Branch  authorized  by  The  Newcastle  |f  Darlington  Jimc- 
tion  {Thirsk  §f  Malton  Branches)  Railway  Act,  1846, 
were  extended,  it  was  enacted  that  the  period  limited  by 
that  Act  for  the  compulsory  taking  or  using  of  lands  for 
the  purposes  of  the  railways  and  works  authorized  by  the 
said  Act  should,  as  to  the  whole  of  the  said  Thirsk  Sf 
Malton  Branch  Railway  authorized  by  that  Act  (except 
those  parts  thereof  which  by  the  Act  of  1848  were  to  be 
abandoned),  be  continued,  extended  and  enlarged  for 
the  further  term  of  two  years,  to  be  computed  from  the 
passing  of  the  York,  Newcastle  §f  Berwick  Railway  Act, 
1849,  aforesaid,  viz.  from  13th  July,  1849:  and  that 
the  said  Thirsk  8f  Malton  Branch  Railway  should  be 
completed  within  four  years  from  the  passing  of  the  last 
mentioned  Act 

It  appeared  further  by  the  affidavit  of  Sir  William 

(a)  **  For  enabling  The  York,  Newcastle  |r  Berwick  Railway  Company 
to  make  certain  branches  in  the  counties  of  Northumberland  and  Newcagtle 
upon  Tyne  ;  and  for  other  purposes.**    Royal  Assent,  1 3th  Jufy,  1849. 
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Volume  XVI.  JVorsley^  a  land-owner  in  the  North  Riding  whose  lands 
1 were  intersected  bj  the  line  of  railway  still  authorised 

The  Queen  y^^  ^j^^  ^^^  ^f  \%\^^  and  whose  name  was  in  the  books 
York,  Qf  reference  therein  mentioned,  that,  when  that  Act  was 
■«><l^J»^»cK  coming  before  Parliament,  the  deponent  had,  on  that  ac- 
Companjr.  count,  refused  his  support  to  a  competing  line  from  Malton 
to  Thirsk ;  that  that  line  had  been  abandoned  in  favour 
of  the  Company's  line;  that  the  deponent  had  supported 
the  (?ompany's  application  to  Parliament  on  the  faith  of 
their  line  being  completed;  that,  soon  after  the  Act  of 
1846  passed,  a  large  portion  of  the  line  of  railway  was 
set  out  (a),  and  excavations  made,  on  the  deponent's 
lands  among  others,  to  ascertain  the  nature  of  the  soil ; 
that  no  further  steps  had  been  taken  towards  making 
The  Thirsk  $f  Malton  Branch  RQilway^  nor  had  the 
Company  given  any  notices  to  land-owners  for  the  pur- 
pose of  purchase,  or  agreed  or  paid  for  any  lands ;  that,  on 
application  to  the  Company  by  a  deputation  (of  which  de- 
ponent was  one)  from  a  land-owners'  meeting  {}ii  January 
1851),  the  Company  had  stated,  through  Mr.  LeemajHy 
their  chairman,  that  they  declined,  and  did  not  intend,  to 
make  the  railway  from  Thirsk  to  Malton ;  That  the  sums 
required,  under  the  Company's  Acts,  for  making  the  said 
railway  had  been  subscribed,  and  shares  issued  by  them  to 
the  amount  authorized  by  the  Act  of  1846 ;  that  more  than 
200,000^  had  been  raised  and  received  by  them,  but  no 
portion  applied  to  the  making  of  the  line,  except  for  the 
purpose  of  making  surveys  and  excavations,  taking  levels, 
and  setting  out  such  portion  of  the  line  as  aforesaid ;  and 
that  the  Company  have  still  ample  means  for  making  the 
said  Thirsk  ^  Malton  Branch  Railway  authorized  by  the 


(a)  Another  affidavit  stated   that  tho  setting   out  had   since    become 
useless  by  the  removal  of  the  marks. 
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Acts  of  1846  and  1848;  that  the  non-formation  thereof  Q„een*s  Bench. 
is  very  prejudicial  to  the  land-owners  and  inhabitants  of  *^^^- 
the  district  through  which  the  line  was  to  pass ;  that  The  Queen 
deponent  and  the  other  land-owners  are  ready  and  Yobk, 
willing  to  treat  liberally  with  the  Company  for  the  sale  and  Berwick 
of  lands,  and  that  an  ofier  of  such  lands  has  been  made  company, 
to  them  at  a  very  moderate  rate ;  that  the  said  intended 
railway  can  be  formed  at  a  comparatively  small  expense ; 
that  the  district  through  which  it  is  authorized  to  be  made 
is  populous  arid  fertile,  and  the  tra£5c  would  be  remu- 
nerative ;  that,  although  the  time  for  the  compulsory 
purchasing,  taking  and  using  of  lands  for  the  purposes  of 
the  said  intended  railway  will  expire  in  July  next,  no 
steps  (except  such  setting  out  part  of  the  line  &c.  as 
aforesaid)  have  been  taken  for  the  making  and  formation 
thereof,  or  for  the  making  and  formation  of  the  two  short 
railways  authorized  by  the  Act  of  1848  to  be  made  and 
substituted  for  so  much  of  TTie  Thirsk  §•  Malton  Branch 
Railway  as  is  authorized  by  the  last  mentioned  Act  to  be 
abandoned ;  that  deponent  believes  it  is  the  Company's 
intention  not  to  proceed  with  any  or  either  of  the 
said  railways  unless  compelled  by  the  process  of  this 
Court ;  that  the  non-formation  of  them  has  caused  great 
inconvenience  to  the  inhabitants  of  the  district  through 
which  they  were  to  pass,  and  to  deponent  in  particular, 
inasmuch  as  &c. :  The  deponent  then  stated  that  he 
had  built  baths  &c.  at  certain  medicinal  springs  on  his 
estate,  upon  the  assurance  (given  in  1845)  that  the 
Thirsk  8f  Malton  Branch  Railway  would  be  made ;  and 
that  he  had  delayed  a  large  sale  of  timber  on  the  like 
assurance,  and  had  afterwards  been  obliged  to  sell  part 
of  it  at  a  reduced  price.     The  same  affidavit  stated  a  '^  "^ 

formal  demand  served  upon  the  Company  by  the  depo^ 
VOL.  XVI.   N.   s.  3  m 
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Volume  XVL    Dent  that  they  should  complete  the  railways  mentioned 

'____  in  the  rule,  and  exercise  their  powers  of  purchase,  to 

The  Queen    ^hich  no  answer  had  been  returned. 

V. 

York,  There  were  other  affidavits  statine  the  expectations 

Newcastle  ^  . 

and  Berwick    which  had  been  held  out  by  the  Company  that  their 

Company,  line  would  be  constructed,  and  mentioning  works  which 
had  been  executed  in  reliance  on  such  expectations; 
and,  in  particular,  that  The  Malton  Sf  Driffield  Junction 
Railway  Company,  depending  on  such  assurances  given 
by  Tlie  Newcastle  8f  DarKngton  Junction  Railway  Com- 
pany as  lately  as  1847,  had,  in  that  year,  engaged  in  the 
construction  of  their  line,  which  was  nearly  completed,  and 
was  formed  solely  with  a  view  to  connect  the  intended 
Thirsk  8f  Malton  Branch  Railway  with  Th£  Bridlington 
Branch  Railway,  and  would  be  almost  unremunerative 
if  The  Thirsk  8f  Malton  Branch  Railway  were  not  formed. 
Among  the  deponents  were  shareholders  in  TTie  York, 
Newcastle  Sf  Berwick  Railway  Company,  who  expressed 
their  desire  that  the  Company's  railvrays  should  be  com- 
pleted. Another  affidavit  enumerated  the  shares  (at  251. 
each)  which  the  (>ompaiiy  had  by  several  Acts  of  Parlia- 
ment been  authorized  to  create  and  had  created,  and 
alleged  that  a  sufficient  amount  remained  uncallcKl  for 
on  the  said  shares  (namely  51.  on  each)  to  complete 
the  works  now  in  question. 

In  opposition  to  the  rule  an  affidavit  was  made  by 
George  Leeman,  Chairman  of  the  Directors  of  T7ie  York, 
Newcastle  8f  Berwick  Railway  Company,  who  stated  that, 
at  a  meeting  of  the  Company  in  May  1849,  a  committee 
of  shareholders  was  appointed  to  investigate  the  affinirs: 
that,  at  the  said  meeting,  George  Hudson  Esq.,  then 
(Miairman  of  the  Directors,  resigned  that  office;  that,  at 
a  subsequent  meeting,  all  the  remaining  directors,  except 
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two,  were  requested  to  resign ;  which  they  did,  and  new   Qimv*«*«  Bewh, 

directors  were  appointed  to  act  till  the  Board  could  be    '____ 

permanently  reconstructed :  That,  from  the  time  when  '^^^  Qukin 
the  said  committee  was  appointed  until  deponent  was  ^^"'^* 
appointed  Chairman,  the  afiairs  of  the  Company  were  in  «nd  Berwick 
an  unsettled  and  confused  state,  and  the  directors  for  Comptaj. 
the  time  being  performed  their  office  only  so  far  as 
appeared  necessary  for  conducting  the  ordinary  current 
business:  and  that,  when  deponent  and  his  colleagues 
accepted  the  office  of  directors,  the  affiairs  of  the  said 
Company  remained  in  many  respects  in  such  unsettled 
and  confused  state,  and  especially  owing  to  the  fact  that 
in  the  parliamentary  sessions  of  1846  and  1847  the 
then  directors  had  obtained  powers  to  construct  many 
branch  railways,  some  of  which  had  been  made,  others 
were  in  course  of  construction,  and  others  were  not 
commenced,  and  great  dissatisfaction  existed  amongst 
the  shareholders  in  consequence  of  the  execution  of 
many  branch  railways  and  works  which  in  their  judg- 
ment and  opinion  would  not  only  be  unremunerative, 
but  entail  loss :  That  the  committee,  by  their  report  in 
March  1850  (at  the  half  yearly  meeting  of  the  Company), 
proposed  "  that  no  new  works  chargeable  to  capital 
shall  hereafter  be  undertaken  without  the  consent  of  a 
meeting  specially  called  for  that  purpose,  and  at  which 
carefully  prepared  estimates  of  the  whole  of  the  proposed 
expenditure  shall  be  submitted  to  the  shareholders  for 
their  consideration  and  approval  before  any  portion  of 
such  works  shall  be  commenced ;"  which  recommenda- 
tion was  adopted  by  the  shareholders  at  that  meeting : 
That  the  directors,  by  a  subsequent  report,  at  the  half 
yearly  meeting  in  September  1850,  recommended  that  at 
3  M  2 
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Volume  xri.  each  ensuing  half  yearly  meeting  an  estimate  of  works 

to  be  executed  out  of  capital  should  be  laid  before  the 

The  Queen  shareholders,  and   their  authority  obtained  before   the 

YoBK,  outlay  was  incurred,  except  where  the  case  would  not 

and  Berwick  bear  delay,  and  was  not  important  enough  to  justify 
Railway  ,  '  o  .^  • 

Companj.  calling  the  shareholders  together;  which  recommenda- 
tion was  adopted,  by  resolutions  still  in  force ;  that  the 
directors  have  not  been  authorized  by  the  shareholders 
to  commence  or  construct  the  railways  mentioned  in 
the  present  rule,  or  to  call  a  general  meeting  for  that 
purpose :  that  all  the  reports  of  the  said  committee  and 
directors  were  circulated  among  the  shareholders  and, 
with  the  said  resolutions,  were  reported  in  the  local 
newspapers,  and  otherwise  made  public  throughout  the 
district  which  would  have  been  traversed  by  the  branch 
railways ;  and  ^'  that  the  fact  of  the  said  directors  being 
under  such  engagement  with  the  shareholders  as  is 
contained  in  the  said  reports  and  resolutions  was  well 
known  to  the  land-owners  generally  on  the  said  pro- 
posed branch  railways,  and  to  all  the  official  persons 
connected  with  The  Malttm  §•  Driffield  Junction  Railway 
Company  from  about  the  several  periods  at  which  the 
same  resolutions  were  respectively  passed ;  and  this 
deponent  distinctly  stated  the  effect  of  such  resolutions 
to  Sir  fVilliam  Worsley  Bart  and  the  other  land-owners 
when  they  called  upon  this  deponent  as  stated  in  Sir 
W.  Worsley's  affidavit." 

By  other  affidavits  it  appeared  that  after  the  passing 
of  the  Company's  first  Act  the  line  of  railway  was 
partly  marked  out  under  the  superintendence  of  the 
Company's  engineer  by  placing  pegs  or  stakes  along  its 
intended  course  and  by  making  holes  in  some  places  to 
ascertain  the  nature  of  the  soil  or  strata:  that,  for  a 


XIV.  VICTORIA.  897 

reason  which  was  stated,  power  to  deviate  was  obtained    Qmeen'i  Bench. 

1851 
from  Parliament  by   the   Act  of   1848;   and  that,  in 

that  year,  the  deviated   portions  were  marked  out  in    '^**®  Q^jeen 

manner   aforesaid:    That  no  portion  of   the   railways        Yobk, 

■^  •'        Nkwcastlr 

authorized  by  the  said  several  Acts  of  Parliament  hath    and  Berwick 

Railway 
at  any  time  been  made,  nor  have  any  works  been  com-      Company. 

menced  or  performed  towards  making  the  same,  except 
such  marking  the  same  out  and  digging  holes  as  afore- 
said, which  is  a  usual  preliminary  work :  That  the 
Company,  in  1846  and  1847,  obtained  powers  to  make 
many  branch  lines,  some  of  which  were  made,  otherd 
not  commenced,  and  others  in  a  course  of  construction : 
That  the  branches,  if  made,  would,  in  working,  cause 
great  loss  to  the  Company :  that  some,  and  among  them 
two  which  had  been  made  in  the  immediate  district  of 
the  branch  railways  authorized  by  the  said  two  Acts, 
were  being  worked  at  an  annual  loss :  that  the  country 
through  which  the  proposed  railways  would  run  was 
thinly  peopled  and  the  traffic  likely  to  be  unproductive ; 
and  that  their  purpose  was  already  in  a  great  measure 
accomplished  by  other  railways,  which  were  themselves 
not  profitable.  An  explanation  was  also  given  as  to 
the  creation  of  shares,  and  making  of  calls :  and  there 
was  a  statement  of  negotiations  which  had  taken  place 
between  the  Company  and  certain  land-owners  when 
the  bill  of  1849  was  before  Parliament,  as  to  the  time 
which  should  be  allowed  the  Company  to  complete  their 
railway  and  branches,  no  portion  of  which,  as  the  land- 
owners then  alleged,  had  been  commenced. 

It  was  further  deposed  by  an  attorney  for  the  Com- 
pany :  That  the  branch  railways  as  now  authorized  to 
be  made  by  the  said  Acts  of  Parliament  will  be  alto- 
gether in  length  about  28  miles :  that,  by  the  books  of 
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Volume  XFi.    reference  to  the  parliamentary  plans,  it  appeared    thai 


1851. 


there  are  about  100  owners  and  lessees,  and  between 
The  Queen  gQQ  ^^^  ^qq  occupiers,  of  the  several  lands  through 
Newcastle  ^^'^^  ^^^  ®*^^  branch  railways  are  authorized  to  pass; 
'"^fiSi'*^'^^  and  deponent  believed  that  such  lands  are  held  by 
Coropanj.  the  various  owners  aforesaid  for  different  estates:  that, 
in  addition  to  fee  simple  estates,  there  are  some  held  by 
ecclesiastical  and  others  by  eleemosynary  corporations, 
others  by  tenants  in  tail  or  for  life,  some  on  lease  for 
lives  or  years,  and  others  by  committees  of  lunatics :  and 
that  the  period  for  the  purchase  of  land  as  authorized  by 
the  Act  of  1849,  as  to  about  half  of  the  proposed  branch 
railways,  will  expire  on  13th  July  next;  and  the 
period  for  the  purchase  of  land  on  the  remaining  por- 
tion of  the  said  branch  railways,  as  authorized  by  the 
said  act  of  1848,  will  expire  on  22d  July  next :  And 
"  that,  from  his  experience  in  railway  business,  having 
acted  for  Railway  Companies  for  many  years  past,  be 
considers  that  it  would  require  at  least  six  months  to 
purchase  all  the  land  necessary  to  be  purchased  for  the 
said  branch  railways,  even  if  all  the  expedition  were 
used  on  the  part  of  the  Company  that  is  practicable; 
but,  in  this  deponent's  opinion,  all  such  purchases  could 
not  be  made  in  such  period  of  six  mouths :  that,  after 
the  ground  is  staked  out  and  plans  and  sections  pre- 
pared, of  the  land  required,  and  notices  prepared  and 
served  on  the  land-owners  in  accordance  with  the  Lands 
Clauses  Consolidation  Act,  1845  (incorporated  with  the 
before  mentioned  Acts),  twenty  one  days  must  elapse 
before  any  further  notice  can  be  given ;  and  such  twenty 
one  days  would  not  in  the  present  instance  be  sufBcieut 
to  treat  with  all  such  owners,  considering  their  number, 
and  make  the  necessary  arrangements  for  crossings  and 


XIV.  VICTORIA.  899 

other  accommodation  works  which  they  might  require :   Qmten*t  Bench. 

that,  after  such  twenty  one  days  are  expired,  another  ^ ;_ 

notice  has  to  be  given  of  the  intention  of  the  Company    '^^^  Queeh 

to  summon  a  jury,  and  stating  a  sum  they  are  willing  to        York. 

give  to  the  land-owners ;  and,  on  the  expiration  of  ten    and  Berwick 

.  .         ,  lUilway 

days  from  the  service  of  such  last  mentioned  notice,  the     Company. 

(company  may  issue  a  warrant  to  the  sheri£P  for  sum- 
moning a  jury,  who  is  required  to  summon  them  to 
appear  at  a  time  not  less  than  fourteen  nor  more  than 
twenty  one  days  from  the  receipt  of  such  warrant :  but, 
i^  before  issuing  such  warrant,  a  land-owner  wishes  the 
matter  to  be  settled  by  arbitration,  he  has  power  to 
have  it  so  settled,  when  the  question  may  be  locked  up 
for  three  months  further,  according  to  the  provisions  of 
the  said  Lands  Clauses  Consolidation  Act:  and,  if  the 
arbitrators  or  umpire  within  such  period  fail  to  make  an 
award,  then  such  matter  is  by  such  last  Act  directed 
to  be  settled  by  a  jury :  That  the  occupiers  have  also 
to  be  settled  with  for  such  estate  or  interest  as  they 
may  have  in  the  lands  required  by  the  Company." 

Sir  F.  Kelly^  Knowles  and  Atherton  now  shewed 
cause.  The  application,  made  only  in  last  Easter 
term,  is  too  late.  The  compulsory  powers  of  pur- 
chase under  the  Acts  of  1848  and  1849  expire  on  the 
22d  and  13th  of  next  month:  therefore  compliance 
with  the  mandamus,  if  issued,  would  be  impossible  (a). 
[^Coleridge  J.  Why  might  not  you  make  deposit,  under 
Stat.  8  &  9  Vict  c.  18.  s,  85.,  and  enter  upon  the  re- 

(a)  Sir  F.  KeJIy  referred  to  a  case  before  Shadwett  V.  C,  which  was 
not  named,  but  appears  to  have  been  BrocUehank  v.  Whitehaven  Junction 
Railway  Cmnpanyy  15  Sim.  632.  See  Doe  dem.  ArmHstead  v.  Nt/rth 
Staffordtltire  Railway  ComiMiny,  ante  526.  536. 
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Voimtxri.  quired  lands  at  once?]  It  is  clear  from  the  affidavits 
*  that   this  could   not  be  done  in  time.     The  demand 

The  Queen  ^^  which  the  rule  for  a  mandamus  is  founded  should 

YoHK.  have   been   made  earlier.      [CoUridge  J.      If  it   had, 

and  Berwick  you  might  have  answered  that  you  had  still  such  and 

Railwaj        ^  ^  *f 

Compuij.  such  portions  of  time  allowed,  by  the  Act,  and  that 
it  was  in  your  option  when  you  would  complete  the 
work.]  That  might  be  an  answer  when  the  railway 
Company  are  making  reasonable  progress,  but  not 
when  they  are  doing  nothing.  To  grant  a  mandamus, 
the  Court  ought  to  be  at  least  satisfied  that,  I^y  anj 
supposable  exertion  of  diligence,  the  writ  might  be 
obeyed:  and.  the  affidavits  here  shew  that,  reasonably 
speaking,  it  is  not  possible.  If  the  (}ourt  could  grant 
such  an  application,  yet  in  the  exercise  of  its  discretion 
it  may  refuse  to  do  so,  this  question  arising  only  on 
motion  for  a  mandamus,  and  not  on  a  return.  Other- 
wise it  must  be  held  that  wherever  the  time  for  exer- 
cising powers  is  unexpired,  by  however  short  a  period, 
a  mandamus  must  go.  As  to  stat.  8  &  9  Vict  c.  18. 
8,  85.,  that  clause  assumes  that  notice  of  the  particular 
land  being  wanted  has  already  been  given  to  the  land- 
owner, and  a  claim  made  by  him,  or,  in  default  of  such 
claim,  a  surveyor  appointed  by  two  justices  to  value ;  for 
both  which  purposes  more  time  is  requisite  than  remains 
in  the  present  case.  Land -owners  would,  under  the 
circumstances,  probably  claim  extravagant  sums,  and 
such  as  the  Company,  with  the  funds  they  are  shewn 
to  have,  could  not  deposit.  If  the  claim  exceed  502., 
the  land-owner  has  his  choice  of  arbitration  or  assess- 
ment by  a  jury;  sect.  23:  and  the  delays  permitted  or 
required  in  either  case,  by  sects.  2.3,  38,  39,  41,  would 
more  than  exceed  the  duration  of  the  Company's  Acts. 
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Regina  v.  London  ^  North  Western  Railway  Company{a)  Queen's  Bench, 
is  an  authority  for  the  defendants.   There  the  Company's  _ 


powers  had  expired,  not  before  the  application  was  '^^^  Qveev 
made  to  them,  but  before  the  mandamus  issued;  and  ^^^^^* 
thb  Court,  on  demurrer  to  the  return,  gave  judgment  and  Beewick 
for  the  defendants.  Lo*d  Camj^U  C.  J.  said :  **  A  Companj. 
writ  of  mandamus  suppose  the  required  act  to  be 
(ibssible  and  to' be^  obtigatdry  wh^  the*Wtft  issiies.'' 
Assuming  that  it  were  obligatory  htsji^e  (which  it  is  not 
necessary  to  concede),  the  act  is  not  possible,  within 
the  meaning  of  the  judgment^  me^ly  because  it 'may 
be  that  the  Company  by  some  extraordinary  effort  of 
diligence  may  perform  it,  if  the  accomplishment  be  in  a 
very  high  degree  improbable.  At  least,  before  a  writ 
has  been  granted,  the  Court,  having  a  discretion,  will 
take  a  reasonable  view  of  the  possibility.  In  Doe  dem, 
Armitstead  v.  North  Staffordshxre  Railway  Company  (i), 
which  may  be  mentioned  on  the  other  side,  the  compul- 
sory powers  had  been  exercised;  the  steps  which  re- 
mained to  be  taken  were  not  dependent  upon  them. 
[Lord  Campbell  C.  J.  As  to  the  performance  being 
obligatory :  it  was  assumed  to  be  so  when  the  Company 
obtained  express  authority  from  Parliament  to  abandon 
part  of  their  line.]  That  argument  applies  to  the  state 
of  things  in  1848,  when  the  Act  passed. 

Sir  F.  rhesiger  and  T.  R  E.  Thompson^  contra.  The 
only  question  is,  whether  the  performance  here  is  shewn 
to  be  utterly  impracticable.  If  it  is,  Regina  v.  London 
§•  North  Western  Railway  Company  (a)  is  an  authority 
for  the  defendants.  But  in  the  present  case  the  Com- 
pany's powers  do  not  expire  till  July  13th  and  22d. 

(a)  Ante,  p.  864.  (6)  Ante,  p.  626. 
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Foiume  XFi.    The  complaint  of  laches  in  the  land-owners  is  anfounde< 

1851 
'        [Lord  Campbell  C.  J.     It  is  said  they  had  notice  of  th 

The  Queen    resolutions  of  March  and  September  1850.]     It  was  nc 
Newcactle    ^^  ^®  supposed  that  the  shareholders  would  refuse  t 

and  Beehtick   authorize  the  completion  of  these  works.     As  to  th 
Railway  '^ 

Company.      diflSculty  of  acting  under  sect.  85,  the  Company  hav 

already  taken  possession  of  land  by  marking  out  lines  c 

railway  and  driving  stakes,  which,  by  stat*  8  &  9  Via 

c.  20.  s.  24.,  no  other  person  can  remove  without  in 

curring  a  penalty.     No  delay  need  take  place  in  giviuj 

notice  to  the  land*owners,  all  of  whom,  with  their  pro 

perties,  are  scheduled  in  the  special  Act  and  describes 

in  the  books  of  reference.     Where  that  is  the  case  i 

may  be  questioned  whether,  for  the  purpose  of  stat  8  &  : 

Vict.  c.  18.  s.  85.,  notice  be  necessary :    but  at  any  rate 

when  notice  is  once  given,  the  relation  of  vendor  am 

purchaser  is  established ;  Stone  y.  The  Commercial  Baii 

way  Company  (a) :  and  a  Court  of  Equity  would  enforc 

completion  of  the  contract,  though  the  time  for  exei 

cising  compulsory  powers  had  expired.    Indeed  the  step 

which  might  be  taken  for  ascertaining  the  compensatioi 

and  making  the  purchase  effectual  would  not  be  con 

sidered  by  this  Court  as  an  exercise  of  the  compulsor 

powers;    Doe  denu    Armitstead  v.   North    Staffordshir 

Railway  Company  {b) :  and  the  Company,  having  en 

tered,   could    not    be    disturbed    in    their    possession 

Worsley  v.  South  Devon  Railway  Company  (c).     Ther 

is,  therefore,  no  present  impracticability  in  complyiuj 

with  a  mandamus;  and  that  is  enough  to  support  thi 

application.     That  time  might  elapse  before  a  peremp 

tory  mandamus  could  issue,  is  no  answer:  if  complianc 

(a)  4  Mylne  §•  C.  12^  124.  (6)  Ante,  p.  52ti. 

(c)  Ante,  p.  539. 


\    _ 


XIV.   VICTORIA.  903 

be  obligatory,  the  Court  will  presume  that  no  return   Queen* $  Btmch. 

1851 
would  be  made  except  that  the  Company  had  obeyed '___ 

the  writ    [Lord  Campbell  C.  J.    According  to  the  con-    '^**^  ^"^^*' 

trary  argument,  the  mandamus  ought  not  to  issue  unless     j^g^cAsxi  b 

there  were  time  for  a  writ  of  error  to  be  determined  in    ■«»d  Berwick 

Railwaj 
the  House  of  Lords.]     If  the  Company  enter  upon  the      Companj. 

lauds,  they  have  still,  by  stat.  12  &  13  Vict.  c.  Iviii.,  two 

years  to  complete  the  line. 

Lord  Campbell  C.  J.  This  rule  must  be  absolute. 
I  assume  that  the  defendants  have  entered  into  a  con- 
tract to  complete  the  lines  in  question ;  for  this  is  not 
the  case  of  a  Company  having  exercised  none  of  the 
powers  given  to  it  by  the  Legislature.  If  the  perform- 
ance of  this  work  is  obligatory,  the  land-owners  have  a 
vital  interest  in  its  being  done:  and,  as  at  present 
advised,  I  think  the  Court  ought  to  compel  the  perform- 
ance, there  being  no  other  legal  remedy.  If,  indeed, 
the  land-owners  had  been  guilty  of  such  laches  that  the 
Company's  powers  had  expired  before  they  were  called 
upon  to  complete  their  railway,  the  demand  afterwards 
would  have  been  objectionable,  as  calling  upon  them  to 
do  an  illegal  thing.  On  that  ground  we  went  in  Regina 
V.  London  8f  North  Western  Railway  Company  (a).  It 
is  true  that,  in  Regina  v.  The  Birminffham  8f  Gloucester 
Railway  Company  (&),  where  it  was  alleged  on  return 
that  the  compulsory  powers  of  a  Company  had  expired 
before  they  were  called  upon  to  execute  certain  works, 
Lord  Denman  C.  J.,  delivering  the  judgment  of  the 
Court,  said :  "  With  resj>ect  to  the  rest  of  the  return," 
"  that  the  Company  cannot  now  obey  the  writ  for  the 
reasous  therein  specified,  we  have  had  frequent  occasion 

(a)  Ante  |).  8G4.  (6)  2  Q.  B,  47.  61. 


W4  Q,   a    [XRJ^nTY    T£&M.] 

'        With  great  respect  to  die  audioiicj,  I  think  tha 


The  c^w.H  ^^^^  ^^  2^  where  it  is  A&wxx  tfaitf  an  obiigat 
Swi^^am^  incambent  oa  the  Compaaj,.  it  deorij  lies  apoa 
who  eoate^  the  demand  of  thirtlment  to  prove  I 
k  impniwihle.  In  the  oae  of  Regma  t.  Lamdtm  Sf 
fFeMerm  JtaOmMy  Cmmftamf  («)  it  was;  but  that 
so  here.  The  Gxnpanj  do  not  shew  tbat^  i 
^igence  is  oaed,  the  reqiuBtion  may  not  at 
eooipGed  with.  Thej  hate  not  pnnfed  want  <^ 
or  ao  impooBibilitjr  of  agveeiDg  widi  the  land-o^ 
As  to  the  want  of  time  fer  a  retom^  and  fijr 
pijing  with  a  perempcorj  mandamos  if  that  i 
issue,  I  think  we  ought  to  awaid  the  writ  upo 
opinion  we  entertain  that  we  are  bound  to  iaaue  i 
thej  to  obej  it.  Thej  maj,  indeed,  dx^mte  that 
return  and  on  a  writ  of  error:  but  I  at  present  a 
that  thejr  are  bound ;  and,  if  thej  are  ao^  thej  t 
obey  the  writ;  and  I  do  not  ssome  that  the; 
return  the  contrary  ;  though,  if  they  shoukl  do  9 
the  return  be  held  good,  they  have  a  defence  fi 
obeying.  The  effect  of  notices,  if  given,  to  die 
owners  is  that  the  Company  then  become  own 
the  lands,  for  a  reasonable  value  to  be  assessed 
wards :  and  it  is  not  shewn  that  those  proceetUng 
not  be  taken :  therefore  no  impossibility  is  shewn. 

Patteson  J.  If  we  could  see  clearly  that  t 
quisite  powers  could  not  now  be  exercised,  thi 
would  be  within  the  authority  of  others  that  havi 
decided.  But  that  is  not  so.  AU  the  initiator 
for  the  taking  of  land  arc  still  in  the  Corapany*s 

(o)  Ante,  p.  864. 
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and  at  anj  rate  ihey  may  proceed  under  sect  85.     I    Queen'i  Bench. 

cannot  therefore  say  that  they  are  disabled  from  exe-  '___ 

cuting  these  works,  or  that,  by  commanding  them  to  do        ®  vJoeen 

so,  we  should  order  what  is  impossible,  Newcabtle 

and  Bkrwick 
Railway 

Coleridge  J.  The  question  is  simply  whether  the  Company. 
Company  have  time  for  an  act  which  we  assume  they 
are  bound  to  do.  If  we  grant  a  mandamus,  they  may 
prove,  on  a  return,  that  they  are  not  bound,  and  then 
the  writ  will  not  prejudice  them ;  if  it  appears  that 
they  are  bound,  they  will  take  no  benefit  by  delay, 
because  the  time  for  compliance  will  at  any  rate  run 
from  the  present  moment  As  to  sufficiency  of  time, 
the  construction  will  be  rigorous  against  them,  because 
they  might  have  proceeded  at  first,  and  are  bound  to 
make  out  very  strictly  that  they  have  been  unable ;  and 
it  will  be  favourable  to  the  land-owners,  who  would  be 
under  difficulty  in  knowing  when  they  should  apply  to 
have  the  work  completed.  I  do  not  think  there  is,  in 
fact,  any  negligence  proved  against  the  land-owners; 
because,  until  1849,  when  the  Company  applied  to  the 
Legislature  for  time,  every  one  might  presume  that  they 
were  intending  to  go  on.  «  The  delay  afterwards  is 
accounted  for  by  the  affidavits.  Then,  there  being  no 
laches,  the  question  is  simply  on  the  possibility  of  com- 
pliance ;  and  the  impossibility  is  not  made  out 

Erle  J.  It  has  been  assumed,  in  the  discussion  of 
this  case,  that  obtaining  the  Act  created  a  legal  obliga- 
tion to  execute  the  works.  If  this  be  correct,  the  only 
question  is  whether  there  be  time  within  which  the 
legal  obligation  can  possibly  be  discharged :  and  I  think 
that    appears.      The   question  whether  or  not  such  a 
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Q.    B.    [trinity  term.] 

legal  obligation  is  incurred  bj  the  mere  obtaining  of  an 
Act  of  Parliament  is  much  wider,  and  is  open  to  argu- 
ment on  a  future  occasion  {a). 

Rule  absolute  (b). 

(a)  See  Regina  y.  Fork  ^  North  Midland  Railway  Company,  1  J?.  ^  ^. 
178 ;  Fork  ^  North  Midland  Railway  Company  y.  The  Queen^  1  E,  %•  B, 
858. 

(6)  The  above  case  was  referred  to  in  Regina  v.  The  LaneoMhire  %• 
Vorkihire  Railway  Company,  TVinity  term,  1851,  in  which  case  Joseph 
Addison,  daring  the  same  term,  obtained  a  rule  calling  upon  the  Company 
to  shew  cause  why  a  mandamus  should  not  issue,  commanding  the  Company 
to  commence  and  proceed  with  the  construction  of,  and  to  conttroct 
and  complete,  the  railway  by  the  Wiett  Riding  Union  Railway  Act, 
1846  (9  &  10  Vict,  e.  cccxc,  local  and  personal,  public;  Royal  Assentt 
irth  August,  1846.),  secondly  authorised  to  be  made,  and  the  works 
connected  therewith,  and  forthwith  to  take  such  steps,  both  as  to  the 
purchase  of  lands  and  otherwise,  as  might  be  required  for  the  purpose  of 
constructing  and  completing  the  same  railway  and  works.  The  facts,  and 
the  reasonings  upon  them,  for  and  agunst  the  rule,  were,  in  most  respects, 
like  those  in  the  above  case.  The  Company's  capital  was,  by  the  special 
Act,  to  be  two  millions,  divided  into  100,000  twenty  pound  shares :  the 
compulsory  powers  for  purchase  of  lands  were  to  expire  in  five,  and  the 
powers  for  constructing  the  railway  in  seven,  years  from  the  passing  of  the 
Act.  The  railway  in  question  had  not  been  commenced,  nor  any  step 
taken  for  the  purchase  or  acquiring  of  lands.  It  was  stated  in  opposition  to 
the  rule  that  nothing  had  been  done  towards  setting  out  the  line,  or  for 
making  the  necessary  surveys  and  borings  or  taking  the  levels ;  that  the 
line  to  be  completed  would  cost  350,000/. ;  that  more  than  four  years 
would  be  required  to  construct  it ;  that  it  would  not  be  possible,  even  if  the 
utmost  exertions  were  made,  to  complete  the  same  before  18th  August, 
1863  ;  that  the  compulsory  powers  for  taking  lands  would  expire  on  1 8th 
August,  1851  ;  and  that  it  would  be  wholly  impossible  to  give  the  notices, 
and  take  the  other  steps  which  would  or  might  be  requisite  for  the  purchase 
of  lands  before  or  on  that  day  ;  nor  would  there  be  time  to  act  upon  stat. 
8  &  9  Viet  e.  1 8.  «.  85.     It  was  further  sUted  : 

That,  by  the  Act  of  1846,  "  it  was  enacted  that  2/.  10«.  per  share  should 
be  the  greatest  amount  of  any  one  call  which  the  Company  might  make  on 
the  shareholder?,  and  three  months  at  the  least  should  be  the  interval 
between  successive  calls:  That,  soon  after  the  commencement  of  the 
works,  the  difficulty  of  obtaining  payment  of  calls  from  the  shareholders 
became  excccdiogly  great,  and  the  utmost  exertions  of  the  directors 
became  ncccssar}  to  obtain  funds  to  carry  on  the  works  which  had  been 
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comniGnrecL  That  calls,  amomitiiig  in  tbe  whole  to  1 U  5«.  per  share,  have 
been  made  npon  the  shares  created  under  the  Act,  which  would,  if  all  had 
been  paid,  have  produced  an  aggregate  sum  of  1,125.000/;  jet'*  **  that,  in 
consequence  of  the  inability  of  the  shareholders  to  pay  such  calls,  the  total 
sum  which  the  dhneetors  have  been  able  to  obtain  in  respect  thereof,  not- 
withstanding the  utmost  exertions  by  actions,  forfeiture  and  other  means, 
amounte  to  only  992yl66t ;  and  not  less  than  10,555  shares  have  been 
already  declared  forfeited,  or  surrendered  to  the  Company ;  and  many  hun- 
dreds more  of  such  shares  are  held  by  parties  who  are  unable  to  pay  such 
calls,  and  will  no  doubt  have  to  be  declared  forfeited : "  That  the  directors 
had  borrowed  354,000il,  under  the  powers  of  their  act,  making  the  whole 
sum  raised  1,356,166/. :  That  they  had  paid  and  expended,  and  were  under 
obligation  to  pay,  for  the  purposes  of  the  Act,  nearly  100,000/.  more  than 
they  had  been  able  to  obtain  from  all  sources,  and  had  no  money  in 
their  hands  applicable  to  any  new  works:  That,  in  1847  and  1848, 
the  pressure  on  the  money  market  was  extreme,  and  the  obtaining  money 
for  railway  purposes  next  to  impossible ;  and  that  the  directors,  at  the 
request  of  the  shareholders,  published,  in  November ,  1848,  a  statement  of 
their  affiurs,  in  which  they  announced  that  the  lines  not  yet  commenced, 
including  that  in  question,  would  not  be  executed  unless  the  proprietors 
should  authorize  them  :  That,  to  complete  the  works  already  commenced, 
calls  must  be  made  to  the  amount  of  1 3/.  St.  per  share :  That  no  applica- 
tion was  made  to  the  directors  to  complete  the  railway  now  in  question 
till  April  1851  :  That  the  Company's  shares  were  at  a  discount  of  50  per 
cent  '.  That  the  lines  of  railway  authorised  by  the  Act  of  1846,  and  not  yet 
commenced,  extend  to  about  twenty  six  miles  in  length ;  and  that  in  conse- 
quence of  the  great  number  of  shares  which  the  directors  have  been  obliged 
to  declare  forfeited,  and  the  depression  in  the  value  of  the  shares,  the 
Company  would  not  have  the  power  under  the  said  Went  Riding  Union 
RaUwaytrKcX,  1846,  to  raise  an  amount  of  moifsy  any  thing  like  what  would 
be  nece&sary  for  the  completion  of  all  the  said  lines  of  railway. 

On  June  13th,  185 1, before  Lord  CampbtUC.  J.,  PaUeeon,  CoUridge^A 
Erie  Js., 

Sir  F.  KfUyy  Peacock^  Wilkint  Seijt  and  Tomlinton  shewed  cause ;  and 
Sir  F,  Thetigeff  with  whom  were  Knowles  and  Joseph  Addieon,  supported 
the  rule.  In  opposition  to  the  rule  it  was  observed  that  the  Court  had 
lately  held  that  a  Company  should  not  be  required  by  mandamus  to  do 
what  was  impossible.  [Lord  CttmpheU  C.  J.  We  should  not  order  them 
to  commit  a  trespass.]  Abo,  that  the  simis  requisite  in  this  case  could 
not  be  raised,  by  calls  or  otherwise.  [Lord  Campbell  C.  J.  You  have 
means  by  law  to  enforce  payment  of  the  calls.]  And  that  the  deposit  of 
money  under  sect.  85  would  not  of  itself  entitle  the  Company  to  the  land. 
[Lord  CamjAteU  C.  J.  This  Court  has  considered  it  as  giving  a  right 
which  cannot  be  disturbed.]     As  to  the  point  of  laches.  Sir  F.  Thesiger 
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referred  to  Retina  w.  Fork,  Neweas^  %•  Btrwiek  Railway  Ccmpanif,  supra, 
p.  886.  [I^rd  Campbell  C.  J.  obsenred  that,  if,  in  the  present  instance, 
no  persons  had  come  forward  as  applicants  bat  shareholdcrB  who  bnd  not 
paid  their  calls  (which  was  impoted  to  some  of  the  parties  joining  in  this 
application),  the  Court  would  have  been  unwilling  to  hear  them ;  bat  that 
appeared  not  to  be  the  case  as  to  all  the  persons  applying.  ] 

Per  Curiam.  There  is  no  distinction  between  this  and  the  case  we 
disposed  of  the  other  day  {Rt^na  ▼.  York,  NewcaslU  §r  Berwidk  Rmiwa^ 
Company), 

Rule  absolute. 


WtdHftdny, 
April  dOth. 


The   Queen   against  The   Inhabitants   of 
St.  Maurice. 


Where  an  act 
of  parliament 
gives  jurisdic- 
tion to  justices 
of  a  county, 
and  an  order 
is  made  under 
it  by  justices 
of  the 


/^N  appeal  against  an  order  of  two  justices  under 
Stat  8  &  9    Vict  c.  126.  sa.  58.,  62.,  the  Sessions 
quashed    the    order,   subject   to   the    opinion   of    this 
Court  upon  a  special  case. 

The  case  set  forth  the  order,  adjudirinff  the  settlement 

he  county  »       J    ^-o     o 

of  a  City,  which  of  Hannah  Flinty  a  pauper  lunatic  confined  in  the  York 

county  and 

City  arc  co.       Lunatic  Asylum  in  the  City  of  York^  to  be  in  the  parish, 

extensive  by 
statute,  the 
order  is  valid 
though  the 
justices  des- 
cribe them- 
selves merely 
as  justices  **  in 
and  for  the 
said  City." 

For  the  Court    The  order,  dated  January  28th,  1850,  began  as  follows. 

will  take  notice 

that  the  City  is       "  Citj  of  Yorky  to  wit     To  the  treasurer"  &c.  (of  the 

So  held  in      York  Uniou)  "and  to  the  overseers"  &c.  (of  St.  Mary 

tnoT^er  for      Bishophill) :  "  Whereas  the  churchwardens  and  overseers 

m^me'lfancr*  of  the  poor  of  the  parish  of  Saint  Maurice  in  the  City  of 
&c.  of  a  pau- 
per lunatic,  under  stat.  8  &  9  Vict  c.  UO.  $s  58.,  f»2. 


&c.,  of  St  Mary  Bishophill  the  Elder  in  the  said  City,  and 
ordering  payments  to  be  made  by  the  overseers  of  that 
parish  to  the  Treasurer  of  the  York  Poor  Law  Union 
and  the  Treasurer  of  the  Asylum,  respectively,  for  the 
past  and  future  lodging,  maintenance  &c.  of  the  pauper. 
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York^  a   parish"  "included   in  the   Poor  Law  Union    Queen'^ Btnch. 

1851. 
called  the  York  Union,  have  this  day  complained  to  us, \ 

the  Right  Honourable    George  Hicks   Seymour,   Lord     'A»^«  Q^'^*'^ 
Mayor,  and  Sir  William  Stevenson  Clark,  Knight,  two  St.  Maubice. 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  City,  in  which  the  registered   hospital  hereinafter 
mentioned  is  situate,  that  Hannah  Flint,  late  of"  &c., 
"single  woman,  is  confined  in  a  certain  hospital  in  the 
parish  of  Saint  Giles  in  the  said  City,  duly  registered" 
&c.,  "and  known   by  the  name  of  Tfie  York  Lunatic 
Asylum^  and  that  she  the  said  H  F.  was  sent  to  the 
said  hospital  from  the  said  parish  of  Saint  Maurice,  to 
wit  on"  &c.,  "as  a  pauper  lunatic,  and  has  from  thence 
hitherto  been,  and  still  is,  confined  there  at  the  costs" 
&c.  (of  the  parish  of  St,  Maurice):    After  these  and 
other  recitals,  the  order  went  on :  "  Now,  we  the  said 
justices  in  and  for  the  said  City  having  proceeded"  &c. 
"to  inquire"  &c. :    "We  do  find  and  adjudge"  &c. : 
then  followed  the  adjudication  and  order  before  men- 
tioned.    "  Given  under  our  hands  and  seals,  the  28th 
day"&c.,  "at  the  Guildhall  of  and  in  the  said  City. 
G.  H  Seymour,  Mayor."  (l.  s.)     "  fV.  S.  Clark.''  (l.  s.) 
The  only  material  ground  of  appeal  was :  "  That  the 
said  order  is  bad,  informal  and  defective  on  the  face  of 
it,  and  that  the  justices  making  the  same  had  no  juris- 
diction to  make  it."     Upon  the  calling  on  of  the  appeal, 
the  objection  urged  under  this  ground  was,  that  the 
order  purported  to  be  made  by  justices  of  the  peace  "  in 
and  for  the  said  City"  of  York,  whereas  sect.  62  of  stat 
8  &  9  Vict.  c.  126.  only  authorizes  "any  two  justices  of 
the  county  firom  any  part  of  which  any  lunatic  shall 
have  been  sent,"  or  "any  two  justices,  members  of  the 
committee  of  visitors"  of  the  asylum  wherein  the  lunatic 

VOL.    XVI.    N.    8.  3    N 
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1851 

1_  was  contended  by  the  respondents  that,  as  the  City  i 

The  Queen     York  is  a  county  of  a  city,  the  Recorder  was  bound  t 

St.  Maurics.  ihfer  that  the  said  justices  were  justices  of  a  count 
within  the  meaning  of  the  said  62d  section*  An^ 
further,  that,  as  ^^any  two  justices  for  the  county  o 
borough  *'  in  which  the  asylum  is  situate  might  inquin 
into  and  adjudge  the  settlement  of  a  lunatic,  undo 
sect  58,  and  as  the  orders  of  settlement  and  inainte 
nance  might  be  in  one  document,  the  latter  part  of  the 
same,  ordering,  as  justices  in  and  for  the  City  of  York 
maintenance  to  be  paid,  was  warranted  by  sect.  62< 
And  they  further  relied  upon  sect.  84,  the  interpretatioi: 
clause,  as  shewing  that  the  words  used  satisfied  the  62d 
section.  The  Recorder,  however,  held  the  objection  tc 
be  fatal,  ''and  quashed  the  order,  refusing  an  application 
on  the  part  of  the  respondents  to  amend  it  under  sect  7 
of  Stat.  12  &  13  VicL  c.  45.,  on  the  ground  that  there 
was  nothing  in  proof  before  the  justices  below  to  amend 
by,  upon  which  point  his  decision  by  the  last  named 
statute  is  final,  subject  to  the  opinion  of  this  Court.*^ 

If  this  Court  should  be  of  opinion  that  the  said  ordei 
of  settlement  and  maintenance  was  good  on  the  face  ol 
it,  the  order  of  Sessions  was  to  be  quashed,  and  the  case 
sent  back  to  the  Sessions  to  be  heard  on  the  merits: 
otherwise  the  order  of  Sessions  to  be  confirmed. 

Price^  in  support  of  the  order  of  Sessions,  insisted  oi 
the  objection,  as  urged  before  the  Recorder.  The  Cour 
is  not  bound,  in  this  case,  to  notice  the  City  of  York  as  ; 
county.  It  is  true  that,  by  the  interpretation  clause,  s.  %* 
of  Stat.  8  &  9  Vict  c.  1 26.,  ''  county  shall  mean  ever 
county,  riding  and  division  of  a  county,  county  of  a  citj 
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county  of  a  town,  and  shall  include  every  city,  town/'  &c.    QueeH\  Bench, 

**  by  this  Act  annexed  to  a  county  for  the  purposes  here-  L— 

of:"  and  this  might  have  been  an  answer,  according  to  ®  Queen 
TYnrfa/ C.J.  in  i29?/?o«v.i3ato«wi(a),ifthe  magistrates  had  ®^-  Maoric*. 
described  themselves  as  justices  of  a  county ;  but  it  does 
not  aid  the  description  ^'justices  in  and  for  the  said  City." 
Justices  of  a  city,  merely  as  such,  have  no  jurisdiction 
in  this  matter.  **  It  seems  consistent  with  principle,  as 
the  power  vested  in  justices  of  the  peace  is  of  a  special 
kind,  that,  where  any  matter  is  referred  to  a  particular 
description  of  justices,  the  authority  of  all  others  should 
be  excluded  by  that  express  designation.  And  there- 
fore, where  a  statute  refers  the  matter  to  the  next  justice, 
no  other  but  the  one  answering  that  description  has  any 
authority."  Paley  on  Canrnctums,  p.  24.  Part  L  c.  L  s.  4. 
3d  ed.  This  is  not  a  case  of  misdescription:  the  jus- 
tices style  themselves  justices  of  the  city ;  and  they  are 
so.  The  question  is,  whether,  for  the  purpose  of  giving 
jurisdiction,  this  Court  will  judicially  pronounce  that 
they  are  justices  of  a  county. 

Hall,  contra.  By  stat.  6  8c7  fF.  4.c.  103.  s.  1.  the 
city  and  county  of  the  city  must  be  conterminous. 
[Patteson  J.  Yo^^k  is  mentioned  among  the  *^  counties 
of  cities"  in  the  Act  5  &  6  W.  4.  c.  76,  {b\  though  in 
the  Schedule  (A.),  sect  2,  the  style  of  the  borough  is 
only  "  Mayor  and  Commonalty  of  the  City  of  PbrJL"] 
(Hall  was  then  stopped  by  the  Court) 

Lord  Campbell  C.  J.  The  two  justices,  if  they 
were  su£Sciently  described,  had  jurisdiction.  Sect  62 
of  Stat  8  &  9  Vict  e.  126.  gives  the  authority  to  any 

(«)  5  N«w.  Co,  206.  (6)  See  sect.  61. 

3^2 
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yoiumexvi.    two  "justices  of  the  county."     The  City  of  York  is 

1851  .  . 

county  of  a  city;   and  these  are  justices   of  the   ^ 


The  Queen     ^j.^  ^^^  ^^  bound  to  notice  that  they  are  justices 

St.  Mauricb.  county,  though  described  only  as  justices  of  the  cit 

this  order?     By  the  statute  which  has  been  referre 

the  county  and  city  have  the  same  limits.     Then  t 

is  no  valid  objection. 


Patteson  J.  concurred. 

WiGHTMAN  J.     We  are  bound  to  notice  that  ti 
arc  justices  of  the  county. 

Erle  J.     It  is  said,  in  2  Inst.  557,  that  "  the  Ki 

(Courts*'  "take  notice  of  all  the  counties  of  England. 

Rule  absolute  to  quash  the  order  of  Sessi 


Thursday  ^ 
May  Ist. 


fFANHES  Glover  against   The   North  Staffo 
SHIRE  Railway  Comi^any. 


T\EBT.     The  declaration  stated  that,  before  and 
the  time  of  the  committing  the  grievances  ai 


G.  was  owner 
of  land,  apper- 
taining to 
which  was  a 
right  of  way 

over  a  road.  A  railway  company,  under  the  provisions  of  their  Act,  constructed  a  rail 
crossing  therond  on  a  level,  and  erected  gates  on  the  road  at  each  side  of  the  railway,  wl 
wore  kept  locked,  under  the  provisions  of  the  Act,  the  servant  of  the  Company  (  who  resi 
between  one  and  two  hundred  yards  from  the  gate  ^  keeping  a  key,  and  G.  also  havii 
key.  From  the  nature  of  the  ground,  a  person  crossing  the  railway  by  the  road  would  nol 
a  train  coming  in  one  direction  till  it  was  at  a  distance  ordinarily  passed  in  seventeen  seco: 

G.  claimed  from  the  Company  more  than  50/.,  on  the  ^und  that  his  land  was  injurioi 
affected ;  and  required  them,  in  case  they  did  not  pay,  to  issue  a  warrant  for  a  jury  in  twi 
one  days.  The  Company  not  having  paid  or  issued  their  warrant,  defendant  brought  < 
for  the  amount  claimed  ;  and  issue  was  joined  on  a  traverse  of  the  allegation  that  the  1 
was  injuriously  affected.  The  jury  found  the  above  facts  specially,  and  also  that  the  1 
was  depreciated  in  value. 

Hela  :  that  the  land  was  injuriously  affected,  within  the  meaning  of  The  Lands  Cla 
Consolidation  Act,  1K45,  and  The  Railways  Clauses  Consolidation  Act,  1845. 
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mentioned,  plaintiff  was,  and  from  thence  hitherto  has 
been  and  still  is,  seised  in  his  demesne,  as  of  fee,  of 
and  in  a  certain  mansion  house,  farm,  lands  and  pre- 
mises, situate  &c.  in  the  parish  of  Stoke  upon  Trent  in 
the  county  of  Stafford,  called  and  known  by  the  name 
of  Sidaway  Farm,  and  was  in  the  possession  and  occu- 
pation thereof:  and,  by  reason  thereof,  during  all  the 
time  in  this  declaration  mentioned,  ought  to  have  had, 
and  still  of  right  &c.,  a  certain  way,  for  himself  and  his 
servants,  to  go  and  pass,  on  foot  and  horseback,  and  with 
horses,  cattle,  carts,  waggons  and  other  carriages,  from  and 
out  of  a  certain  common  Queen's  highway  in  the  parish  of 
Stoke  upon  Trent  through,  over  and  along  certain  closes  of 
land,  and,  amongst  others,  a  certain  close  belonging  to  one 
Amelia  Browne,  unto  and  over  a  certain  bridge  over  a  cer- 
tain canal  called  The  Trent  and  Mersey  Canal,  and  through, 
over  and  along  certain  other  land,  unto  and  into  the  said 
farm,  lands  and  premises  of  the  plaintiff,  and  to  go  and 
repass  back  again  &c.  unto  and  into  the  said  highway, 
every  year  and  at  all  times  of  the  year,  at  his  and  their 
free  will  and  pleasure,  as  unto  the  said  farm,  lands  and 
premises   belonging  and   appertaining.      And   plaintiff, 
also  during  all  the  time  aforesaid,  ought  to  have  had, 
and  still  &c.,  a  certain  other  way  for  himself  and  his 
servants,   to    go    &c.    (as    before)  from   and   out  of  a 
certain  other  common  Queen's  highway,  in  the  parish 
aforesaid,  throtigh,  over  and  along  certain  other  land 
belonging  to  one  Richard  Edensor  Heathcote,  unto  and 
over    the    said    bridge    hereinbefore    mentioned,    and 
through,   over   and   along   the   said    land   hereinbefore 
secondly  mentioned,  unto  and  into  the  said  farm,  lands 
and  premises  of  the  plaintiff,  and  so  from  thence  back 
again  &c.  unto  and  into  the  said  last  mentioned  high- 
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North 
Stapforo- 

8I1IRE 

Railway 
Companj. 


VtJvme  XV L   way,  cvcry  year  frc.  (as  before),  as  iiTito  the  said  fai 

1__  lands  and  premises  belonging  and  appertaining. 

LOTKB  rpjj^  count  then  stated:  That  defendants  were,  dnri 

all  the  time  hereinbefore  mentioned,  and  still  are,  1 
promoters  of  a  certain  railway  and  works,  to  wit 
railway  and  works  authorized  to  be  by  them  ma 
and  constructed  in  and  by  The  North  Staffordsh 
Railway  Pottery  Line  Act,  1846;  and  that  defendai 
did,  after  the  passing  of  the  said  Act,  proceed 
make  and  construct  the  said  railway  and  works  anc 
and  by  virtue  of  the  powers  and  provisions  there< 
and,  in  so  doing,  and  in  the  exercise  of  the  said  powe 
and  in  the  execution  of  the  said  works  so  by  the  si 
Act  authorized  to  be  by  them  made  and  constructs 
did  afterwards,  to  wit  on  1st  January  1848,  and 
divers  other  &c.,  make  and  construct  a  certain  part 
the  said  railway  through,  over  and  across  the  said  clc 
so  belonging  to  the  said  A.  Broome^  and  the  said  la 
so  belonging  to  the  said  i?.  E.  Heathcotej  re^)ective 
as  aforesaid,  and  through,  over  and  across  the  ss 
several  ways  in,  over  and  through  such  last  mention 
closes  respectively,  and  in  such  a  manner  as  greatly 
interfere  with,  prejudice  and  obstruct  the  beneficial  w 
and  enjoyment  of  the  said  ways  by  plaintiff  and  1 
servants,  occupiers  of  the  said  mansion  house,  far; 
lands  and  premises,  and  all  others  lawfully  using  t 
said  ways,  in  going  to  and  returning  from  the  same,  a 
to  render  the  said  ways  respectively,  and  the  said  t 
thereof,  inconvenient  and  dangerous  to  plaintiff  and  1 
said  servants,  and  to  the  said  last  mentioned  perse 
and  also  &c.  (other  injury  stated,  upon  which  notbi 
turned):  Whereby  the  value  of  the  said  mansion  hon 
farm,    land    and    premises,    whereof    plaintiff    was 


XIV.  VICTORIA. 


916 


Glover 

V. 

North 
Stafford- 
shire 
Rnlway 
Company. 


seised  and  wherein  be  was  so  interested  as  aforesaid.   Quoin's  Btuch, 
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was  greatly  diminished ;  and  the  same  were,  and  from 

thence  have  been,  and  still  are,  thereby  injuriously 
affected  by  the  said  execution  of  the  powers  of  the  said 
Act  of  Parliament,  and  of  the  said  works:  and  plaintiff 
thereby  sustained  damage,  and  became  and  was  entitled 
to  compensation  in  respect  of  the  said  mansion  house 
&c.,  and  of  bis  said  interests  therein,  so  injuriously 
affected  by  the  execution  of  the  said  works  as  aforesaid, 
to  an  amount  far  exceeding  SOL,  to  wit  SIOL  That 
defendants  have  not,  at  any  time,  made  to  plaintiff 
satisfaction  under  the  provisions  of  the  said  Act  or 
otherwise  howsoever,  in  respect  of  such  compensation, 
or  of  the  injury  and  damage  aforesaid.  And  thereupon 
plaintiff,  being  so  entitled  to  compensation  as  aforesaid, 
and  then  desiring  such  compensation  to  be  settled  by  a 
jury,  afterwards,  to  wit  on  3d  M(n/  1849,  gave  notice  in 
writing  of  such  his  desire  to  defendants,  as  promoters  of 
the  undertaking;  and  then  stated,  in  and  by  such  notice, 
the  nature  of  the  interest  of  plaintiff  in  the  said  mansion 
house,  &c.,  to  wit  the  said  interest  hereinbefore  in  that 
behalf  mentioned.  And  plaintiff  did,  in  and  by  the  said 
notice,  claim  compensation  in  respect  of  the  said  injury 
and  damage  exceeding  50/.,  to  wit  compensation  to  the 
amount  of  810/.;  and  did  thereby  give  notice  to  defend- 
ants that,  unless  they  were  willing  to  pay  the  amount  of 
such  compensation  so  claimed,  and  to  enter  into  a 
written  agreement  for  that  purpose,  plaintiff  thereby 
required  that  defendants  should,  within  twenty  one  days 
after  the  receipt  of  such  notice,  issue  their  warrant  to 
the  sheriff  of  the  county  of  Stafford  to  summon  a  jury 
for  settling  the  same  in  the  manner  provided  in  the 
Lands  ('lauscs  Consolidation  Act,  1845.    That,  although 
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Volume  XVI  defendants  then,  to  wit  3d  May  1849,  received  tl 
said  notice,  and  although  twenty  one  days  elapsed  aft 
the  receipt  of  snch  notice  by  defendants,  and  before  tl 
commencement  of  this  suit,  yet  defendants  did  nc 
within  twenty  one  days  after  the  receipt  by  them  < 
such  notice,  or  at  any  other  time,  issue  their  warrant  1 
the  said  sheriff,  or  otherwise  take  any  proceedings  fc 
settling  the  said  question  of  disputed  compensation  i 
manner  hereinbefore  mentioned,  or  otherwise  howsoevei 
but  therein  made  default.  Whereby,  and  by  the  pre 
visions  of  the  said  last  mentioned  Act,  defendants  thei 
became  and  were  liable  to  pay,  and  ought  to  have  paid,  t 
plaintiff  the  said  amount  of  compensation  so  claimed  b; 
him  as  aforesaid,  to  wit  the  said  sum  of  81()/.  in  the  8ai< 
notice  in  that  behalf  mentioned.  By  reason  of  whici 
said  several  premises,  and  the  said  sum  of  810/.  stil 
remaining  unpaid,  an  action  hath  accrued  to  plaintifl 
under  and  according  to  the  said  last  mentioned  Acl 
to  demand  and  have  from  the  defendants  the  said  sun 
of  810/.  &c.     Yet  defendants  have  not  paid  &c. 

Plea.  That  the  said  manor  house,  farm,  land  am 
premises  of  the  plaintiff  have  not  been,  nor  are,  inju 
riously  affected  by  the  execution  of  the  powers  of  th< 
said  Act  of  Parliament,  or  of  the  said  works  in  the  sail 
declaration  mentioned,  in  manner  and  form  &c. :  con 
elusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Patteson  J.,  at  the  StaffordsJdr 
Spring  Assizes,  1850,  a  special  verdict  was  found,  whicl 
was  substantially  as  follows. 

That  the  said  James  Glover,  during  the  time  of  th 
construction  of  the  works  of  the  said  Company  herein 
after  nientioned  was,  and  still  is,  the  owner  in  fee,  an< 
also  the  occupier,  of  the  land?;  and  premises  mentione 
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in  this  declaration,  called  SicUnoay  Farm,  which  are 
situate  in  the  parish  of  Stoke  upon  TreiU  in  the  connty 
of  Stafford,  and  about  two  miles  from  the  town  of 
Longton  in  the  said  county;  in  which  latter  place  J. 
Glover,  during  the  time  aforesaid,  carried  on,  and  still 
carries  on,  the  business  of  a  brewer.  That  the  above 
property  consists  of  a  house  suitable  for  a  gentleman's 
residence,  and  about  sixty  acres  of  land,  within  a  ring 
fence,  comprising  pleasure  grounds,  shrubberies,  planta- 
tions, fish-ponds  and  gardens.  That  J,  Glover  became 
the  purchaser  of  this  property  about  twelve  years  ago, 
and  shortly  afterwards  began  to  improve  it  by  laying 
out  gardens,  pleasure  grounds,  shrubberies  and  planta- 
tions, and  had  laid  out  in  that  manner  about  2000/. 
before  application  was  made  to  Parliament  for  the  Act 
of  Parliament  after  mentioned.  That,  in  the  spring  of 
1847, «/.  Glover  commenced  building  the  present  house 
upon  the  property,  on  the  site  where  a  farm  house  had 
formerly  stood.  That  the  house  was  completely  finished 
and  fit  for  occupation  in  the  summer  of  1849 ;  when 
•A  Glover  went  to  reside  therein,  with  his  family,  and 
has  ever  since  resided  and  still  resides  there.  That  the 
whole  sums  expended  by  J.  Glover  on  the  aforesaid 
improvements,  and  in  the  erection  of  the  said  house, 
amounted  to  between  4000/.  and  5000/. ;  of  which 
about  2000/.  was  expended  before  the  Act  was  applied 
for.  That  the  said  house  and  lands  are  approached  by 
two  roads,  one  called  the  lAmgton  Road,  leading  from 
Longton  aforesaid,  and  the  other  called  the  Fenton  Road, 
leading  from  the  town  of  Fenton,  also  in  the  said  county, 
and  distant  about  one  mile  and  a  half  from  the  said 
farm.  That  the  said  roads  are  not  public  highways,  but 
are  respectively  private   roads   only,   passing   over   the 
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property  of  third  parties:  but  that  J,  Glover^   and  the 
occupiers  of  Sidaway  Farm^  before  and  at  the  time  of 
the  making  of  the  railway  after  mentioned  had,  and  still 
have,  a  right  of  way  over  and  along  the  same,  as  appur- 
tenant to  the  said  farm,  for  passing  to  and  fro,  both  on 
foot  and  with  horses  and  carriages.     That  the  said  roads 
form  the  only  access  to  the  said  house  and  premises  of 
J,  Glover^  and  are  used  by  all  persons  having  occasion 
to  go  to  or  return  from  the  same.     That  the  owner  and 
occupier  of  a  cottage  and  a  small  piece  of  land  near  to  the 
said  Sidaway  estate  has  also  a  right  of  way  to  and  from 
such  cottage  and  land  over  the  said  Longton  Road;  and 
two  other  persons,  owners  and  occupiers  of  certain  other 
adjoining  premises,  have  also  a  right  of  way  over  the 
said  Fenton  Road.     That  the  said  property  of  J.  Glover 
is  situate  on  the  West  side  of  The  Trent  and  Mertey 
Canal ;  and  that  the  nearest  part  of  the  said  premises  is 
distant  about  four  yards  from  the  said  canaL     That  the 
said  towns  of  Longton  and  Fenton  are  situate  on  the 
East  side  of  the  said  canal ;  and  that  the  said  two  roads 
converge  as  they  approach  the  said  canal,  and,  at  the 
distance  of  about  ten  yards  on  the  East  side  thereof, 
unite  and  are   continued   as   one   road  over  a  bridge 
erected  over   the   said  canal,   and   thence  to  the  said 
premises  of  J.  Glover.     That  defendants  are  the  Com- 
pany incorporated  by  an  Act  of  Parliament  passed  &c, 
(9  &  10  Vict  c.  Ixxxv.,  local  and  personal,  public),  in- 
tituled ^^  An  Act  for  making  a  Railway  from  The  Man-- 
Chester  and  Birmingliam  Railway  at  Alacclesfield  to  the 
Trent    Valley    Railway    at    Colwich,    with    Branches:" 
which   Act  received   the   Royal  Assent  on  26th  Jvne 
1846.     And  that,  in  the  course  of  1847,  the  Company 
proceeded  to  construct  the  railway  authorized  by  that 
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the  said  two  above  mentioned  roads  on  the  level,  and  at  [ 

a  point  a  little  to  the  East  of  the  place  where  the  said 
two  roads  unite,  and  which  is  distant  about  one  hundred 
and  fifteen  yards  from  the  nearest  point  of  the  said  land 
of  J,  Glover^  and  about  three  hundred  and  fifty  yards 
from  his  said  house.  That  the  railway,  so  made  over 
and  across  the  said  roads,  consists  of  four  lines  of  iron 
rails,  which  cross  the  said  roads  in  an  oblique  direction, 
and  form  a  double  line  of  railway  for  simultaneous  traffic 
on  each  line.  That  the  said  railway  crosses  the  said 
roads  in  a  direction  nearly  North  and  South ;  and,  in 
approaching  the  said  Fenton  Road  (which  is  the  most 
Northerly  of  the  said  two  roads)  from  the  North,  passes 
through  a  cutting  upon  a  curve  of  a  mile  radius ;  and 
that,  at  the  distance  of  fourteen  chains  from  the  said 
Fenton  Road  to  the  North,  the  said  cutting  is  of  the 
depth  of  fourteen  feet.  That  a  person  standing  upon 
the  said  Fenton  Road^  at  the  point  where  the  said  rail- 
way intersects  the  same,  could  not  see  a  train  coming 
along  the  said  railway  from  the  North  until  it  had 
reached  a  point  distant  fourteen  chains  from  him ;  over 
which  distance  a  train,  travelling  at  ordinary  speed, 
would  pass  in  seventeen  seconds.  That  a  person  standing 
on  the  Lonffton  Roady  at  the  point  where  the  said  railway 
intersects  the  same,  would  first  see  a  train  coming  along 
the  railway  from  the  North  at  the  same  point  at  which 
it  would  be  first  seen  from  the  Fenton  Road^  which 
would  be  from  the  Longton  Road  a  distance  of  twenty 
chains;  and  that  a  train,  travelling  at  ordinary  speed, 
would  pass  over  such  distance  in  twenty  five  seconds. 
That  a  person  standing  on  the  Longton  Roady  where  the 
most  Westerly  line  of  the  railway  intersects  it,  would 
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not  see  a  train  approaching  such  last  mentioned  road 
from  the  South  until  it  arrived  at  a  distance  of  eighteen 
chains  from  him ;  which  last  mentioned  distance  would 
be  traversed   in    twenty   two   seconds.     There    are    no 
signals  or  other  means  of  indicating  when  trains   are 
approaching  along  either  of  the  said  lines,  except  the 
noise  occasioned  by  such  trains  on  the  railway,  or  except 
any  person,  in  charge  of  such  trains,  should  give  notice 
of  their  approach  by  sounding  the  steam  whistle  which 
is  constructed  upon  every  locomotive  engine.     There  is 
a  gate  on  each  side  of  the  railway  upon  and  across  each 
of  the  said  roads,  each  of  such  gates  being  placed  at  a 
distance  of  from  eight  to  ten  yards   from   the  line  of 
railway  nearest  to  it.    Such  gates  are  kept  locked,  under 
the  provisions  of  the  Act  of  Parliament ;  and  a  key  of 
them  is  kept  by  a  servant  of  the  said  Company,  whose 
business  it  is  to  unlock  the  gates  when  any  person  has 
occasion  to  pass  through  the  same,  and  who  lives  in  a 
cottage  on  the  Western  side  of  the  said  railway  at  the 
point  where  the  two  roads  converge ;  which  is  distant 
one  hundred   and  thirty  yards   from   the  gate   on  the 
Eastern  side  of  the  Longton  Roady  and  one  hundred  and 
three  yards  from  the  gate  on  the  Western  side  of  the 
last  mentioned  road.     J.  Glover  has  a  key  which  will 
open  the  said  gates ;  as  also  have  the  said  other  persons 
respectively  hereinbefore  mentioned  as  having  a  right  of 
way  over  and  along  the  said  roads  respectively.      By 
reason  and    in  consequence  of  the   facts   hereinbefore 
stated,  and  of  the  said  execution  of  the  said  works  by 
the  said  Company,  the  said  property  of  J,  Glover  was, 
before  and  at  the  time  of  the  giving  by  the  said  •/.  Ghmer 
to  the  said  Company  of  the  said  notice  in  writing  in 
the  said  declaration  mentioned,  and  from  thence  conii- 
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nually  hath  been,  and  still  is,  depreciated  in  value 
whether  &c.  (leaving  the  question  to  the  Court  in  the 
words  of  the  issue). 


But    Queens  Bench, 

18ol. 


fVhateleyy  for  the  plaintiff.      The   property   of  the 
plaintiff  has  been   "injiuiously  affected,"  within    the 
meaning  of  the   22d  and  following    sections  of    The 
Lands  Clauses  Consolidation  Act,  1845"  (8  &  9  Vict 
c.  18.).     It  is   found  that  the  land  is  depreciated  in 
value.     [Lord  Campbell  C.  J.     In  some  instances,  and 
they  often  are   cases  of  great  hardship,  land  is  depre- 
ciated in  value  without  being  what  the  statute  terms 
injuriously   affected.]      The    I-egislature    provides    for 
cases   where   the   land   is  actually  touched   and  cases 
where  it  is  injuriously  affected  without  being  touched. 
Both   cases  were  similarly  provided  for  in  sect  29  of 
Stat.  6  &  7  fF.  4.  c.  cvi.   (local   and  personal,  public), 
which  was  under  discussion  in  Regina  v.   The  Eastern 
Counties  Railway  Company  {a):  and  there  it  was  held 
that  the  owner  of  land  was  entitled  to  compensation  for 
injury  done  him  by  lowering  a  road  on  which  his  land 
abutted,  though  the  land  itself  was  not  taken  or  entered 
upon.    [Lord  Campbell  C.  J.    What  are  the  clauses  in  the 
general  Acts  which  give  compensation  in  such  cases?] 
Sects.  6,  16,  of  the  Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20.);  the  details  are  given  in  sub- 
sequent sections.     In  Regina  v.  Great  Northern  Railway 
Company  {b)  compensation  was  given  for  obstructing  the 
access  to  a  ferry  appurtenant  to  the  land  of  the  claim- 
ant: and  it  was  held  that,  the  land  lying  in  the  city 
of  Lincoln^  the  compensation  was  properly  assessed  by 
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a  jury  of  the  city,  though  the  obstruction  was  caused  I 
works  not  in  the  city.  The  same  principle  api>ears  i 
the  judgment  in  Turner  v.  Slieffleld  and  Roikerha\ 
Railway  Company  (a).  Rex  v.  The  London  Dock  Con 
pany  {b)  may  seem  to  be  an  authority  against  tt 
plaintiff:  but  that  case  related  to  the  obstruction  < 
public  roads;  and  on  that  ground  it  is  distinguishe 
from  Regina  v.  Great  Northern  Railway  Company  (c)  ii 
the  judgment  of  the  Court  in  the  latter  case.  [PatU 
son  J,  referred  to  ITie  London  and  North  Wester 
Railway  Company  v.  Smith  {dy\  That  case  tume 
merely  upon  the  mode  of  deciding  the  legal  righ^ 
[Jx)rd  Campbell  C.  J.  The  question  as  to  that  has  bee' 
much  agitated  in  Courts  of  equity.]  It  has  so;  77 
East  and  West  India  Docks  and  Birmingham  Jiinctio 
Railway  Company  v.  Gaitke  (^),  South  StaffordsJdi 
Railway  Company  v.  Hall  (y).  But  the  present  actioi 
raises  the  question  of  right  of  compensation  directly 
and  there  can  be  no  doubt  that  the  plaintiff  is  injuriousl 
affected  by  any  thing  which  renders  more  inconvenieu 
his  use  of  a  private  right  of  way  to  his  land. 

Keating,  contra.  The  question  which  has  been  raise< 
in  the  Courts  of  Equity  has  no  application  here :  it  ma^ 
be  that  a  Company,  by  summoning  a  jury,  admit  tha 
some  compensation  is  due.  But  here  the  complaint  i 
that  the  jury  has  not  been  summoned.     The  questioi 


(b)  5A.^E,  163. 

(d)  1  Maen,  8r  Gord.  216. 


(a)  10  M.  5-  W.  425. 

(e)  14  Q.  B.  25. 

(•)  3  Maen,  ^  Gord.  155. 

ig)  I  Sim,  N,  S.  373.  See  The  Sutton  Harbour  Improttment  Com 
pany  ▼.  Hitchent,  13  Beav.  408;  S.  C, before  the  Lords  Justices,  1  2>e  G 
M.  ^  G.  161.  Also  Regina  v.  Metropolitan  Commitiionert  of  Sewera,  1  E 
f-  B,  694.  700. 
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therefore  arises,  whether  there  is  any  right  to  compensa- 
tion. It  is  undoubtedly  true  that  what  the  Company 
has  done  will  inconvenience  the  plaintiff:  and  it  is  also 
true  that  lands  may  be  injuriously  affected  although 
they  are  not  taken  or  entered  upon.  But,  in  order  to 
constitute  such  a  case,  something  must  be  done  which 
would,  if  the  party  doing  it  had  no  special  statutable 
power,  give  the  owner  of  the  land  a  right  of  action. 
[Lord  Campbell  C.  J.  That  is  a  very  fair  test.]  Would 
a  party  have  a  right  of  action  because  gates  were  put 
across  a  road  over  which  he  had  a  right  of  way,  if 
a  key  were  given  to  him?  [Lord  Campbell  C.  J. 
Would  he  not?  Erie  J.  And  that  is  not  all:  the 
trains  cross  the  ways,  producing  danger  to  those  using 
them:  so  that  the  case  is  as  if  a  fierce  animal  were 
placed  on  the  road.]  The  Company  have  no  legal  right 
to  use  the  railway  so  as  to  make  the  trains  dangerous  to 
the  passengers  on  the  way :  it  must  not  be  assumed  that 
they  will  do  so.  The  proper  remedy  of  the  land-owner 
is  to  insbt  on  a  convenient  road  being  kept  up. 
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fVhateley,  in  reply,  was  stopped  by  the  Court 


Lord  Campbell  C.  J.  This  case  has  been  very  ably 
argued.  But  it  is  clear  that  the  plaintiff  is  entitled  to 
judgment.  The  jury  find  that  the  land  is  depreciated 
in  value;  and  the  depreciation  is  caused  by  that  being 
done  which,  but  for  the  powers  contained  in  the  Act  of 
Parliament,  would  have  been  actionable.  That  criterion 
is  very  fairly  suggested  by  the  counsel  for  the  defend- 
ants. No  doubt  there  may  be  loss,  arising  from  the 
construction  of  a  railway,  which  would  not  entitle  to 
compensation  ;  but,  when  the  depreciation  is  caused  by 
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Company,  could  be  done  legally  only  by  virtue  of  the 
Act,  there  can  be  no  doubt  that  that  is  a  case  for  cona- 
pensation  under  the  provisions  of  the  Act.  Now  here 
depreciation  is  caused  by  the  erection  of  the  gates, 
which  are  obstructions  more  or  less :  and  I  should  say, 
also,  by  the  liability  of  danger  from  the  passing  of 
trains. 


Glover 

V. 

North 
Stafforo- 

8U1RE 

Railway 
Company. 


Patteson  J.  I  am  entirely  of  the  same  opinion. 
A  very  fair  course  was  taken  at  the  trial ;  and  the  counsel 
for  the  defendants  agreed  to  admit  that  the  property  had 
been  depreciated.  I  think  it  can  hardly  be  said  that 
this  is  a  case  of  mere  inconvenience :  and  to  say  that 
lands  are  depreciated  in  value  is  much  the  same  as  to 
say  that  they  are  injuriously  affected. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  A  very 
fair  criterion  is  suggested:  suppose  no  Act  of  Parlia- 
ment had  passed,  and  that  had  been  done  which  has 
been  done,  would  an  action  have  been  maintainable  ?  I 
think  it  would,  without  going  further  than  the  erection 
of  the  gates ;  for  the  necessity  of  opening  these  gates 
will  often  be  a  great  inconvenience  to  persons  who  uiay 
not  have  carried  the  keys  with  them. 


Erle  J.  I  agree  with  the  rest  of  the  Court  in  the 
principles  which  have  been  laid  down  :  and  they  apply, 
I  think,  both  to  the  erection  of  the  gates  and  to  the 
danger  produced  by  the  passing  of  the  trains.  The 
[)laintiff,  instead  of  a  free  and  safe  way,  has  one 
obstructed  and  liable  to  danger. 

Judgment  for  plaintiff. 
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Queen's  Bench, 
KS51. 


The  Sunderland  Marine  Insurance  Company'  Friday. 

May  iii. 

against    Matthew    Kearney    and    Robert 

NOONAN. 

Error  from  the  Court  of  Pleas  at  Durham. 

THHE  defendants  in  error  declared  against  the  plaintiffs  k.  and  N.  de- 

in  error,  in  the  Court  of  Pleas  at  Durham.  The  ^Uist  a  Com- 
pany for  assu- 
rance on  tho 
freight  of  goods  to  be  carried  in  the  ship  A/. ,  on  a  deed  poll  sealed  with  the  common  seal  of 
the  Company  :  which  deed  recited  that  K.  had  represented  to  the  Company  that  he  was 
interested  in,  or  authorized  as  owner,  agent  or  otherwise,  to  make,  the  assurance  after  men- 
tioned with  the  Company,  and  had  covenanted  to  pay  12/.  I2«.  to  them,  as  a  premium 
at  four  per  cent,  for  the  assurance  :  and  it  was  witnessed  and  agreed  that,  in  consideration 
of  the  12/.  12s.,  the  capital  stock  and  funds  of  the  Company  should,  according  to  the 
provisions  of  the  deed  of  settlement  of  the  Company,  be  liable  to  make  good,  and  be  applied 
to  pay,  all  such  losses  and  damages  thereinafter  expressed  as  might  happen  to  the  subject 
matter  of  the  policy  in  respect  of  the  sum  of  3'K)./:  and  it  was  declared  that,  touching  the 
adventures  and  perils  which  the  capital  stock  and  funds  of  the  Company  were  made  liable  to 
by  the  assurance,  they  were  of  the  seas,  &c  ;  and  the  capital  stock  and  funds  of  the  Com- 
pany should  bear  the  charges  of  the  assurance  in  proportion  to  the  sum  assured  ;  and  that  the 
interest  of  the  assured  was  on  freight.  **  Provided,  nevertheless,  that  the  capital  stock  and 
funds  of  the  said  Company  should  alone  be  liable,  according  to  the  provisions  of  the  said 
deed  of  settlement,  to  answer  and  make  good  all  claims  and  demands  whatsoever,  under  or 
by  virtue  of  the  said  policy  :  and  that  no  shareholder  of  the  said  Company,  his,  or  her  heirs, 
executors  or  administrators,  should  be  in  anywise  subject  or  liable  to  any  claims  or  demands, 
nor  be  in  anywise  charged,  by  reason  of  the  said  policy,"  "  beyond  the  amount  of  his  or  her 
shares  in  the  capital  stock  of  the  said  Company :  it  being  one  of  the  original  and  funda- 
mental principles  of  the  said  Company  that  the  responsibility  of  the  individual  proprietors 
should  in  all  cases  be  limited  to  their  respective  shares  in  the  capital  stock."  That  there- 
upon defendants  became  insurers  to  the  plaintifis  for  300/.  on  the  freight ;  that  plaintiffs  were 
interested  in  the  freight  to  the  amount  of  all  the  money  insured  ;  and  that  the  vessel,  with 
the  goods  on  board,  was  wholly  lost  by  perils  of  the  sea :  and  plaintiffs  thereby  lost  the 
freight  of  the  goods. 

Defendants  took  issues  of  fact,  all  of  which  were  found  for  plaintiffs  :  and  judgment  was 
entered  for  300/.  debt,  with  damages  and  costs :    On  error.     Held  : 

1.  That  the  declaration  was  not  deficient  for  omitting  to  allege  that  the  Company  had 
funds  :  for  that,  ( I )  it  appearing  that  defendants  were  a  corporation,  the  remedy  aj^ainst  them 
iu  this  action  would  only  be  upon  the  corporate  funds,  and  the  proviso  made  no  difference  in 
this  respect,  but  the  action  lay  whether  tnere  were  funds  or  not :  And,  (2)  if  the  existence 
of  the  funds  had  been  a  condition  necessary  to  the  maintenance  of  tho  action,  it  lay  upon  the 
defendants  to  deny,  and  not  upon  the  plaintiflls  to  assert,  the  existence  of  the  funds,  which,  in 
default  of  denial,  would  be  presumed  to  exist. 

2.  That  it  was  not  a  valid  objection  that  the  contract  appeared  to  be  collateral,  and  the 
demand  not  liquidated,  and  debt  therefore  not  maintainable :  for  that  ( 1 )  The  liability 
to  the  action  was  direct,  and  not  merely  contingent  on  the  existence  or  non  existence  of  the 
funds;  And,  (2)  the  declaration  claimmg  300/.  for  a  total  loss,  which,  after  verdict,  must  be 
a.<!sumed  as  a  fact,  the  claim  was  for  the  liquidated  sum  of  300/. 

3.  That  the  action  was  maintainable  by  K,  and  N.  jointly,  because  the  deed  poll  enured 
to  the  benefit  of  all  interested  in  the*assurance,  and  the  declaration  shewed  the  interest  to  be 
in  K.  and  N,  jointly. 
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Fdnme  XVL  first  count  Stated:  That  heretofore,  to  wit  12th  January 
^^^  '        1849,  by  a  certain  deed  poll,  or  policy  of  insurance, 

^"Mr^n***^  then  made  by  the  said  Company,  and  sealed  with  the 
common    seal    of   the    said   Company   (profert),   afler 
reciting  that  Matthew  Kearney  had  represented  to  the 
Company  '^that  he  was  interested  in,  or  duly  authorized, 
as  owner,  agent  or  otherwise,  to  make,  the  assurance 
thereinafter   mentioned    and    described   with   the    said 
Company,  and  had   covenanted   or  otherwise   obliged 
himself  to  pay  forthwith,  for  the  use  of  the  said  Com- 
pany, at  the  office  of  the  said  (company,  the  sum  of 
12/.  12«.,  as  a  premium  or  consideration  at  and  after  the 
rate  of  four  guineas   per   cent  for  such  assurance.  It 
was  witnessed,  and  was  thereby  agreed  and  declared,  by 
and  on  the  behalf  of  the  said  Company,  that,  in  con- 
sideration of  the  sum  of  12/.  12^.,  the  capital  stock  and 
funds  of  the  said   Company  should,  according  to  the 
provisions  of  the  deed  of  settlement  of  the  said  Com- 
pany, be  subject  and  liable  to  make  good,  and  should  be 
applied   to  pay  and    make   good,   all   such   losses  and 
damages  thereinafter  expressed  as  might  happen  to  the 
subject  matter  of  the  said  policy,  in  respect  of  the  sum 
of  300/.    assured:    which   assurance    was   thereby    de 
clared  to  be  upon  cargo,  goods  or  freight  (valued  at 
interest),"  of  and  in  the  ship  Mary  &c.  (giving  the  effect 
of  the  policy);  "and  that,  touching  the  adventures  and 
perils  which  the  capital  stock  and  funds  of  the  said  Com- 
pany were  made  liable  to,  or  were  intended  to  be  made 
liable  unto,  by  the  said  assurance,  they  were  of  the  seas,^ 
&c. :  "  and,  in  case  of  any  loss  or  misfortune,  it  should  be 
lawful  to  the  said  assured,  their  factors,  servants  and  assigns, 
to  sue,  labour  and  travel  for,  in  and  about  the  defence, 
safeguard  and  recovery  of  the  said  goods  or  cargoes  or 
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freight,  or  any  part  thereof^  without  prejudice  to  the 
said  assurance,  the  charges  whereof  the  capital  stock 
and  funds  of  the  said  Company  should  bear  in  propor- 
tion to  the  sum  thereby  assured.     And  it  was  thereby 
further"  &c.  (exceptions  from   average).     Ship  to  be 
valued  at  not  less  than  1002.  per  keel.     ^^  And  that  the 
interest  of  the  assured,  under  the  said  assurance,  should 
be  and  was  on  freight.    Provided,  nevertheless,  that  the 
capital  stock  and  funds  of  the  said  Company  should 
alone  be  liable,  according  to  the  provisions  of  the  said 
deed  of  settlement,  to  answer  and  make  good  all  claims 
and  demands  whatsoever,  under  or  by  virtue  of  the  said 
policy :  and  that  no  shareholder  of  the  said  Company^ 
his  or  her  heirs,  executors  or  admin istratorS)  should  be 
in  anywise  subject  or  liable  to  any  claims  or  demands, 
nor  be  in  anywise  chained,  by  reason  of  the  said  policy, 
or  the  whole  of  the  policies  taken  together  which  have 
been  or  may  be  granted  by  or  on  behalf  of  the  said 
Company,  beyond  the  amount  of  his  or  her  shares  in 
the  capital  stock  of  the  said  Company :  it  being  one  of 
the  original  and  fundamental  principles  of  the  said  Com- 
pany that  the  responsibility  of  the  individual  proprietors 
should  in  all  cases  be  limited  to  their  respective  shares 
in  the  capital   stock.     And  thereupon  the  defendants 
became  insurers  to  the  plaintiffs  for  the  said  sum  of  300/. 
upon  the  freight  of  the  said  ship  or  vessel  in  the  said 
deed  or  policy  of  assurance  mentioned."     Averment  of 
shipment  of  goods  to  be  carried  for  freight;  "and  that 
they,  the  plaintiffs,  were  then,  from  thence  until  and  at 
the  time  of  the  loss  hereafter  mentioned,  interested  in 
the  freight  of  the  said  goods  so  shipped   and   loaded 
as  aforesaid,  to  a  large  value  and  amount,  to  wit  to  the 
value  and   amount  of  all   the   moneys  by  them  ever 
3  o  2 
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insured  or  caused  to  be  insured  thereon."  Avennen 
that  the  ship  sailed  with  the  goods  on  board,  and  was 
with  the  goods  on  board,  by  perils  of  the  seas,  rent  anc 
broken  to  pieces  and  "  wholly  lost  to  the  plainiiflfe  :  anc 
the  plaintiffs  then  also  lost  and  were  deprived  of  th< 
freight  of  the  said  goods  loaded  in  and  on  board  the 
said  ship  on  freight  as  aforesaid."  Notice  to  defendants 
"  By  reason  whereof,  and  in  consequence  of  their  refusal 
to  pay  the  300/.  so  assured  as  aforesaid,  an  action  hath 
accrued  to  the  plaintiffs,  to  demand  and  have  of  and 
from  the  defendants  the  said  sum  of  300/.  so  insured  as 
aforesaid." 

Counts  for  money  had  and  received,  and  on  an 
account  stated. 

Plea  1 :  To  first  count :  That  plaintiffs  were  not, 
before  or  at  the  time  of  the  said  supposed  loss  in  the 
declaration  mentioned,  interested  in  the  said  freight  in 
the  said  policy  of  insurance  and  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the  plaintiffs  have 
above  in  the  said  first  count  of  the  said  declaration  in 
that  behalf  alleged :"  conclusion  to  the  country.  Issue 
thereon. 

Pleas  2  to  9,  to  the  first  count,  raised  issues  of  feet 
which  are  not  now  material. 

Plea  10:  to  second  count :  Nunquam  indebitatus. 
The  cause  was  tried  at  the  Durham  Spring  Assizes, 
1850:  when  a  verdict  was  found  for  the  plaintifis  below 
on  all  the  issues  except  the  last;  and  on  the  last  issue 
for  the  defendants  below. 

Judgment  was  entered  for  the  plaintiffs  below  for 
300/.  debt,  with  damages  and  costs. 

The  defendants  below  thereupon  brought  error  in  this 
Court,     Joinder  in  error. 
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The   case 
term  (a). 


was   argued  on    an  earlier    day    in    this 


Manistyy  for  the  plaintifiB  in  error  (defendants  below). 
The  declaration  cannot  be  supported.  First,  the  cause 
of  action  does  not  appear  to  be  complete,  there  being 
no  averment  that  the  Company  had  funda  The  deed 
shews  only  a  conditional  contract  of  indemnity;  and  the 
fulfilment  of  the  condition  should  have  been  shewn  {b). 
[Lord  Campbell  C.  J.  The  liability  of  the  shareholders, 
as  amongst  each  other,  may  be  a  very  different  question 
from  that  of  the  Corporation  as  against  the  world.]  No 
debt  is  shewn  to  be  due :  the  contract  is  only  to  apply 
funds,  according  to  a  deed  of  settlement,  to  the  indem- 
nification. No  breach  of  covenant  appears.  [Lord 
Campbell  C.  J.  Suppose  judgment  is  entered  up  against 
the  Corporation  :  will  not  that,  in  effect,  be  a  judgment 
simply  against  their  funds,  not  against  the  individuals, 
just  as  the  clause  provides?]  The  declaration  shews 
that,  till  the  funds  exist,  no  cause  of  action  exists.  The 
contract  is  similar  to  that  in  Gumey  v.  Rawlins  (c), 
where  Parke  B.  described  the  policy  of  insurance 
as  "equivalent  to  a  covenant  to  pay  if  J.  S.  should 
go  to  Rame,^^  In  Dawson  v.  Wrench  {d)  assumpsit 
was  brought   against  parties  who  had  signed  a  policy 

(d)  April  25th.  Before  Lord  Campbell  C  3. ^  Patteson,  Wightman  and 
Erie  Js. 

(6)  Reference  was  here  made  to  DawdaU  y.  HaUetty  decided  in  this 
Court  on  November  20th,  1849:  but  Lord  Campbell  C.  J  said  that  this  case 
was  not  to  be  considered  as  a  binding  authority,  a  writ  of  error  being  then 
pending  on  error  from  the  judgment  of  this  Court  upon  demurrer,  and  also 
on  a  bill  of  exceptions  to  the  ruling  of  Lord  Qampbell  C.  J.  at  Nisi  prius. 
In  H(tUett  V.  DowdalU  Hilary  vacation  {February  3d),  1852,  the  Court  of 
Exchequer  Chamber  affirmed  the  judgment  of  the  Court  of  Queen's  Bench 
on  the  demurrer,  but,  as  to  the  bill  of  exception?,  ordered  a  venire  dc  novo. 

^c)  2  A/.  ^  fV.  b7.  {d)  3  Exch  359. 
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Volume XPf.    like  this,  only  not  under  seal,  as  directors:  and  there 

_  it  was  averred  that  the   funds  of  the    Companj   were 

^"  Manne  ^"^   sufficient  to  pay  the  loss.     Halket  v.  Merchant  Traders' 

Insurance      Insurance  Company  (a),  though  not  directly  applicable 

T.  to  the  present  question,  shews  that  such  a  contract  as 

Kearney. 

the  present  is  merely  a  covenant  to  indemnify  out  of  the 

funds  of  the  Company.  That  case  was  acted  upon  in 
Hassell  v.  Merchant  Traders'  Ship  Loan  and  Insurance 
Company  (ft). 

Secondly,  the  action  of  debt  does  not  lie,  because  the 
demand  is  not  liquidated,  and  is  also  collateraL     It  is 
like  that  in  Randall  v.  Riffby  (c),  where,  land  having 
been    conveyed  to   H.  and   defendant   subject    to   the 
annual  payment  of  a  rent  to  R.,  defendant  covenanted 
that  he  and  H,^  or  one  of  them,  would  pay  the  rent 
or  cause  it  to  be  paid :  and  it  was  held  that  debt  did  not 
He  against  defendant  for  the  arrears.     There  Parke  6. 
referred  to  7    Vin.  Abr.  329.  Debt  (D)  pL  3.,  and  to 
WentwortKs    Off.    Executors,  250  (ed.  14,  by  Jeremy), 
The  argument  of  the  defendants'  counsel  in  Randall  v. 
Rigby  (c)  (which  the  Court  adopts)  is  applicable  here : 
"  The  primary  duty  is  not  that  the  defendant  shall  pay 
in  the  first  instance ;  his  duty  is  to  take  care  that  it  is 
paid  out  of  the  land.    But  the  first  principle  in  an  action 
of  debt  is,  that  there  must  be  a  direct  duty  to  pay.* 
Whether  the  case  would  be  altered  if  the  debt  were  here 
liquidated,  need  not  be  considered ;  for  it  is  not  liqui- 
dated.    The  loss  indeed  is  total,  as  the  event  turned 
out;  but,  if  it  had  been   partial,    the  plaintiffs  belo^ 
might  still  have  recovered;  so  that  the  liability  on  the 
contract  is  for  an  unliquidated  amount.     [Erie  J.     Wc 


(a)  13  Q.  B.m\. 


{b)  4  Exch,  525. 


(c;  4  M,  ^  ff\  1 30. 
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have  an  averment  in  the  declaration  of  a  total  loss;  and   Queen'M  Bench. 
that  is  followed  by  a  verdict  for  the  plaintiffs:    after 
verdict,  we  interpret  the  allegation  so  as  to  support  the 
verdict.]    The  defendants  could  not  traverse  the  totality 
of  the  loss. 

Thirdly,  no  one  is  named  in  the  deed  poll  except 
Kearney;  but  the  action  is  brought  by  Kearney  and 
Noonan,  The  question  is,  In  whom  is  the  interest 
which  the  contract  creates?  It  may  be  suggested  that 
the  principle,  of  allowing  those  only  to  sue  upon  a  deed 
who  are  named  in  it,  is  confined  to  deeds  inter  partes, 
and  is  inapplicable  to  deeds  poll.  But,  at  any  rate,  no 
one  can  sue  on  a  deed  poll  who  does  not  appear  on  the 
deed  to  be  interested  in  the  covenant;  Green  v.  Home  {a). 


W.  D.  Seymour,  contra.  First :  the  argument  that 
the  contract  is  conditional  rests  upon  a  misconstruction 
of  the  averments.  The  stipulation  in  the  deed  that  the 
funds  shall  be  liable  according  to  the  provisions  of  the 
deed  of  settlement  does  not,  when  reasonably  construed, 
point  to  any  peculiarity  in  the  mode  of  applying  the 
funds,  but  merely  binds  the  funds  which  were  to  be 
forthcoming  under  the  deed  of  settlement.  The  decla- 
ration is,  on  the  face  of  it,  against  a  corporation :  the 
claim  can,  by  the  ordinary  law,  be  enforced  only  against 
the  corporate  funds :  the  proviso  in  the  deed  of  settle- 
ment expresses  therefore  only  what  would  be  a  legal 
consequence  without  the  proviso:  and  the  proviso,  con- 
sequently, may  be  left  out  of  consideration.  Most  of  the 
cases  which  have  arisen  upon  insurances  in  this  form 
have  been  instances  of  actions  against  individuals  forming 
part  of  the  society,  as  in  Gumey  v.  Rawlins  (b)  and  Reid 

(a)   I  Saik,  197.  ^b)   1  M.  ^  W,  87. 
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V.  Alian  {a) :  and  it  has  been  held  that  the  individual  is 
liable  only  to  the  extent  of  the  joint  fund,  and  the 
existence  of  a  fund  roust  be  averred.  But  here  the 
action  is  against  the  Corporation :  one  quality  of  a 
corporation  is  that  it  is  liable  in  respect  of  the  corporate 
property,  not  otherwise.  In  Milward  v.  Hibbert  (b)  the 
contract,  by  deed  poll,  was  restricted  to  the  corporate 
funds:  and  there,  the  Company  not  appearing  to 
be  a  corporation,  individuals  signing  the  deed  were 
held  to  be  liable  in  debt  without  any  allegation  of  the 
existence  of  funds.  The  declaration  in  that  case  is 
referred  to  as  a  precedent  in  2  Amould  on  Marine  Insu- 
ranee,  1254  (c);  and  the  author  remarks  (p.  1248  (rf), 
note  (a) )  that,  where  debt  will  lie,  it  is  the  best  remedy. 
The  decision  on  the  second  couut  in  Pilbrow  v.  /W- 
braw's  Atmasplieric  Raihoay  Company  (e)  is  in  point  here. 
Maule  J.,  in  that  case  (g\  says :  ^'  The  true  sense  of  the 
covenant,  however,  as  it  seems  to  me,  is,  that  it  is  a 
simple  covenant  to  jiay.  It  is  true,  it  points  out  the 
fund  out  of  which  payment  shall  be  made ;  but  it  does 
not  make  the  raising  of  that  fund  a  condition  precedent 
to  the  liability  of  the  defendants."  In  Halket  v.  Merchant 
Traders^  Insurance  Company  (k)  the  question  was  as  to 
the  liability  of  an  individual. 

As  to  the  second  point :  the  deed  is  no  more  collateral 
than  the  deed  in  Miltcard  v.  Hibbert  (ft).  Nor  is  the 
demand  for  an  unliquidated  sum :  the  claim,  by  the 
deed  recited,  is  for  a  sum  which  would  become  liquidated 
in  a  certain  event,  which  event  the  declaration  shews  to 
have  occurred. 

{a)  4  Exch.  326.  (6)  3  Q.  B.  120. 

ie)  Part  IV.  ch.  4.  (*/)  Part  IV.  ch.2.  ».  432. 

{«)  6  Com.  a.  440.  (p)  5  (\m.  B,  472. 

(*)  13  Q.  B.  960. 
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As  to  the  third  point,  the  declaration  avers  that  the 
defendants  became  insurers  to  the  plaintiffs.  [Lord 
Campbell  C.  J.  Is  that  more  than  an  allegation  of  a 
conclusion  of  law  ?]  It  is  a  mode  of  stating  that  both 
plaintiffs  are  interested  in  the  subject  matter  of  the  con- 
tract: and  that  must  have  been  proved  at  the  trial.  But 
the  interest  of  both  in  the  freight  is  directly  averred  in 
the  declaration.  The  deed  poll  binds  the  defendants  to 
all  persons  coming  within  the  purport  of  the  contract, 
without  naming  them.  The  interest  of  the  plaintifis 
below  was  traversable :  indeed  it  was  actually  traversed, 
and  the  traverse  found  for  them. 


Queen  s  Bvneh. 
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Manisty^  in  reply.  The  argument  for  the  plaintifis 
below  on  the  first  point  would  render  the  proviso  as  to 
the  joint  fund  altogether  unmeaning.  [Lord  Campbell 
C  J.  If  you  sue  an  executor  on  a  cause  of  action 
rendering  him  liable  only  out  of  the  testator's  goods,  you 
do  not  aver  that  he  has  assets :  he  must  deny  that  he 
has.  Wightman  J.  Must  not  the  party,  within  whose 
knowledge  the  fact  is,  state  how  it  is?]  That  is  so  in 
general:  but  here  the  existence  of  the  fund  is  made 
a  substantive  ingredient  in  the  contract:  it  is  not  a 
contract  subject  to  a  defeazance  in  case  the  fund  does 
not  exist.  Pilbraw  v.  Pilbrow's  Atmospheric  Railway 
Company  (a)  is  rather  an  authority  for  the  plaintiffs  in 
error.  The  Court  there  decided  that,  when  it  appeared 
that  the  Company  might  have  raised  the  funds,  they  were 
placed  in  the  same  position  as  if  they  had  raised  them. 
But,  had  neither  of  these  facts  been  shewn,  the  judg- 
ment must  have  been  the  other  way.  The  point  was 
not  taken  in  Mibcard  v.  Hibbert  {b) :    besides,  in   that 


(  a)  6  Com.  B,  440. 


(6)  3  Q.B.  120. 
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case  there  was  no  proviso  that  the  individual  should  not 
be  liable  beyond  the  common  fund.  Nor  was  the 
question,  as  to  maintaining  debt  on  a  collateral  liability, 
raised  there.  As  to  the  third  point,  the  allegation  of 
a  conclusion  of  law  is  unavailing,  unless  supported  by 
the  instrument  or  facts  from  which  the  conclusion  is 
suggested ;  Jowett  v.  Spencer  {a)  and  Armitage  v.  In- 
sole {b)  are  instances  of  this  rule.  It  is  argued  that  the 
plaintiffs  below  are  shewn  to  be  both  interested:  but 
every  policy  is  for  the  benefit  of  the  party  interested ; 
yet  that  does  not  dispense  with  the  rule  that  the  action, 
if  on  a  deed,  must  be  brought  by  the  person  who  is  the 
party  to  the  deed,  even  if  an  agent.  [Erle^,  In  2  Amould 
on  Marine  Insurance,  1249  (c),  it  is  said :  '*  As,  generally 
speaking,  policies  in  this  country  are  effected  by  brokers 
in  their  own  name,  for  the  benefit  either  of  a  named 
principal,  or  of  whom  it  may  concern,  the  general  rule 
is,  that  the  action  on  the  policy  so  effected  may  be 
brought  either  in  the  name  of  the  principal  for  whose 
benefit  it  was  really  made,  or  of  the  broker  who  was 
immediately  concerned  in  effecting  it :  it  is  treated,  in 
fact,  as  the  contract  of  the  principal  as  well  as  of  the 
agent"]  That  is  not  applicable  to  deeds:  when  A.  exe- 
cutes a  deed,  professing  to  act  for  B,,  A,  must  sue.  In 
Abbott  on  Shipping,  242,  243  {d)  (8th  ed.),  the  technical 

rule  is  laid  down. 

Cur,  adv.  vuU. 

(a)  15  M,  $•  fr.662.  (6)  14  Q.  B.  728. 

(c)  Part  IV.  ch.  3.  8.433. 

(</)  *'  The  rule  of  the  law  of  England  being,  that  the  force  and  effect 
which  that  law  gives  to  a  deed  under  seal,  cannot  exist  unless  the  deed  be 
executed  by  the  party  himself,  or  by  another  for  him,  in  his  presence,  and 
with  his  direction ;  or,  in  his  absence,  by  an  agent  authorised  to  do  so  by 
another  deed ;  and  in  every  such  case,  the  deed  must  be  made  and  executed 
in  the  name  of  the  principal. " 
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Lord  Camfbell  C.  J.  now  delivered  the  judgment  of  Queens  Bench, 
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the  Court. 

We  are  of  opinion  that  in  this  case  the  judgment   ^"  ^"^^0*'° 
ought  to  be  affirmed. 

The  counsel  for  the  plaintifis  in  error  relied  entirely 
upon  objections  to  the  declaration. 

It  will  be  most  convenient  to  begin  with  the  o!)jection 
that  the  declaration  does  not  contain  any  averment  that> 
at  the  time  of  the  loss,  or  at  any  time  subsequently,  the 
capital  stock  and  funds  of  the  Company  were  sufficient 
according  to  the  provisions  of  a  deed  of  settlement  to 
satisfy  the  plaintiffs*  claim  under  the  policy.  The 
argument  is,  that  the  Company  only  entered  into  a 
collateral  and  conditional  covenant  to  pay  the  sum 
insured,  out  of  their  capital  stock  and  funds,  if  such 
capital  stock  and  funds  were  sufficient  for  that  purpose. 
But,  looking  to  the  instrument  on  which  the  action 
is  brought,  and  considering  that  it  is  a  deed  poll  under 
the  seal  of  a  corporation,  we  think  that  it  contains  a 
direct  and  absolute  covenant  to  pay  the  sum  insured, 
when  a  loss  should  happen  from  the  perils  insured 
against  This  payment  must  of  necessity  be  made  out 
of  the  capital  stock  and  funds  of  the  Corporation  ;  and 
saying  that  the  capital  stock  and  funds  of  the  Company 
shall  be  applied  to  make  good  the  loss  to  the  amount  of 
300^  is  tantamount  to  a  covenant  that  the  Corporation 
will  pay  the  money  to  the  assured,  the  specified  source 
from  which  it  is  to  come  being  merely  the  expression  of 
that  which  would  have  been  tacitly  understood.  After- 
wards comes  the  proviso  that  the  capital  stock  and 
funds  of  the  Company  shall  alone  be  liable ;  and  this 
may  be  disposed  of  in  the  same  manner :  for  the  ere- 
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yoiuwe  xvi,    ditor  of  a  corporation  can  have  no  remedy  except  upon 

.. '        the  funds  or  property  of  the  corporation,  there  being 

DO  right  under  a  judgment  against  the  corporation  to 
sue  out  execution  against  the  individuals  who  are  mem- 
bers of  the  corporation.  This  is  not  to  be  taken  to  be 
a  joint  stock  company  under  stat.  7  &  8  VicL  c.  110. ; 
and,  if  it  were,  the  stipulation  which  follows,  that  no 
shareholder  shall  be  liable  beyond  the  amount  of  his 
share,  would  only  have  the  effect  of  protecting  a  share- 
holder against  whom  there  might  be  an  application  for 
leave  to  take  out  execution. 

Dowdall  V.  Hallett  (a),  and  the  other  authorities 
cited  upon  this  question  by  the  counsel  for  the  plaintiflls 
in  error,  do  not  appear  to  us  to  have  any  application  to 
it.  But  the  decision  of  the  Court  of  Conmion  Pleas  in 
Pilbrow  V.  Pilbrow's  Atmospheric  Railway  Company  {b\ 
where  there  was  a  covenant  to  pay  15,000/.  out  of  the 
money  raised  by  the  first  instalments  or  calls  on  shares 
in  the  company,  appears  to  us  to  be  closely  in  point : 
and  we  adopt  the  language  of  my  brother  Maule  (c): 
"  It  is  put,  on  the  part  of  the  defendants,  as  a  condition 
precedent  to  their  liability  to  pay  the  15,000^,  that 
there  should  be  funds  in  their  hands,  arising  from  calls 
on  shares,  sufficient  for  that  purpose.  The  true  sense 
of  the  covenant,  however,  as  it  seems  to  me,  is,  that  it  is 
a  simple  covenant  to  pay.  It  is  true,  it  points  out  the 
fund  out  of  which  payment  shall  be  made  ;  but  it  does 
not  make  the  raising  of  that  fund  a  condition  precedent 
to  the  liability  of  the  defendants." 


(a)  See  p.  929.  note  (6),  ante.  (fc)  5  Com.  B.  440. 

(c,»  5  Com.  B.  472. 
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In  the  present  case,  if  the  want  of  funds  would  be  any   Queen's  Bench, 

1851 
defence,  we  think  the  want  of  funds  should  be  pleaded 

by  the  defendants.     It  may  be  presumed  that,  having 

acted  honestly,   they   have   funds    to   enable    them   to 

perform  their  engagement;  they  only  know  the  state  of 

their  funds ;  and,  the  proviso  being  introduced  by  them 

for  their  own  benefit,  they  should  seek  to  take  advantage 

of  it  by  plea.     No  such  plea  being  pleaded,  we  must 

now  assume  that  they  had  funds  from  which  payment 

of  the  loss  might  have  been  made. 

These  observations  dispose  of  the  further  objection 
that  debt  will  not  lie  upon  this  policy.  If,  instead  of 
being  a  conditional  covenant  to  do  an  act,  viz.  to  applj' 
the  capital  and  funds  of  the  Company,  if  there  were 
any,  to  the  payment  of  the  loss,  it  is  a  positive  en- 
gagement to  pay  a  certain  sum  of  money  upon  an 
event  which  is  averred  to  have  happened,  viz.  the 
loss  of  the  subject  matter  insured,  no  one  can  deny 
that  an  action  of  debt  as  well  as  of  covenant  is  maintain- 
able upon  it. 

The  counsel  for  the  plaintiffs  in  error  contended  that 
debt  would  not  lie,  for  an  additional  reason :  that  the 
sum  to  be  recovered  was  not  liquidated,  because  it 
might  have  turned  out  that  the  loss  was  only  partial. 
But  a  total  loss  is  averred  in  the  declaration ;  and  the 
verdict  is  for  the  full  sum  of  SOOl ;  so  .that  we  must  now 
assume  that  the  whole  of  this  sum  was  due  when  the 
action  was  commenced. 

The  remaining  objection  is,  that  Noonan  could  not 
join  as  a  plaintiff,  as  his  name  is  not  mentioned  in  the 
policy.  It  was  admitted  that  he  might  have  joined  had 
the  policy  not  been  under  seal ;  but  reliance  was  placed 
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on  the  rule  laid  down  in  Green  v.  Home  (a),  thai 
**  though  covenant  may  be  brought  on  a  deed  poll,  yet 
the  parly  must  be  named  in  the  deed."  But  it  cannol 
be  meant  that  his  name  of  baptism  and  his  surname 
must  necessarily  be  set  out.  If  he  be  sufficiently 
designated  in  the  deed,  this  must  be  enough  to  entitle 
him  to  sue  for  breach  of  a  covenant  to  pay  money  to  the 
person  so  designated.  Kearney  is  not  represented  by 
the  policy  as  the  only  person  with  whom  the  Company 
contract.  The  introductory  words  arc  that  Kearney 
had  represented  to  the  Company  "  that  he  was  interested 
in,  or  duly  authorized,  as  owner,  agent  or  otherwise,  to 
make,  the  assurance. '^  Although  he  had  such  authority, 
there  was  nothing  to  prevent  the  Company  from  en- 
tering into  a  covenant  to  pay  the  loss  to  the  persons  who 
were  actually  interested  in  the  subject  matter  insured, 
and  on  whose  account  the  policy  was  made.  Stat  28 
G.  3.  c,  5%.  requires  that  no  policy  shall  be  effected 
without  inserting  therein  "  the  name  or  names"  "  of  one 
or  more  of  the  persons  interested,"  or  of  the  consignee  or 
consignor  of  the  property  to  be  insured,  or  of  the  person 
resident  in  Great  Britain  who  shall  receive  the  order  for 
and  effect  such  policy.  This  requisition  is  here  com- 
plied with,  by  inserting  the  name  of  Kearney :  but  we 
are  Iq  look  to  the  subsequent  frame  of  the  policy  to  see 
to  whom  the  Company  covenanted  to  pay  the  300L  in 
case  of  a  loss  of  the  subject  matter  insured.  It  seems  to 
us  that  they  covenanted  to  pay  to  the  persons  who  were 
interested  in  that  subject  matter,  and  for  whom  the 
policy   was  effected:    certum   est   quod    certum    reddi 


(a)  1  Salk.  197. 
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potest.  A  designation  which  cannot  be  mistaken  is,  for 
this  purpose,  as  good  as  the  actual  name  of  the  indi- 
vidual. The  Company  engaged  to  make  good  all  losses 
and  damages  which  might  happen  to  the  subject  matter 
of  the  said  policy  in  respect  of  3002L  assured.  To  whom 
were  they  to  make  good?  Necessarily  to  the  parties  inter- 
ested in  the  subject  matter,  who  were  damnified  by  the 
loss.  These  parties  were  the  assured  ;  and,  accordingly, 
the  stipulations  of  the  policy  by  the  Company  are  with 
the  ^*  assured.^*  It  contains  an  express  statement  ^^  that 
the  interest  of  the  assured,  under  the  said  assurance, 
should  be  and  was  on  freight'*  The  declaration  accord- 
ingly goes  on  to  aver  that  the  defendants  thereupon 
"became  insurers  to  the plaitUiffs  for  the  said  sum  of 
300/.  upon  the  freight  of  the  said  ship  or  vessel,  in  the 
same  deed  or  policy  of  assurance  mentioned."  If  this 
be  a  mere  inference  of  law,  there  surely  are  sufficient 
premises  from  which  the  inference  may  be  drawn. 

There  is  no  reported  decision  upon  the  point,  because 
the  objection  has  never  before  been  taken.  But  the 
treatises  upon  marine  insurance  lay  down  that  the 
action  upon  a  policy  effected  by  a  broker  may  either  be 
brought  in  the  name  of  the  broker  immediately  con- 
cerned in  effecting  it,  or  in  the  names  of  the  parties 
interested  for  whose  benefit  it  was  effected,  without 
stating  any  exception  as  to  policies  in  the  form  of  a 
deed  poll  under  the  seal  of  an  incorporated  company, 
although  a  very  considerable  proportion  of  English 
policies,  for  more  than  a  century,  have  been  by  deed 
poll  under  the  seal  of  TTie  Royal  Exchange  Assurance 
Company  or  of  The  X,ondon  Assurance  Company.  Upon 
such  policies  effected   by  brokers   many   actions   have 
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Queen* $  hi nch,  bcen  brought  in  the  names  of  the  parties  interest! 
without  any  objection  being  made  or  thought  of  n 
peeting  the  right  of  the  parties  interested  to  sue.  T 
declaration  in  this  case  contains  an  averment  which 
traversed  by  the  first  plea,  and  found  in  favour  of  t 
plaintiflfsy  that  the  plaintiflls  were,  before  and  at  the  tir 
of  the  loss  in  the  declaration  mentioned,  jointly  i 
terested  in  the  fi*eight  in  the  said  i>oIicy  and  declarati< 
mentioned,  to  the  amount  of  the  money  by  them  insun 
or  caused  to  be  insured  thereon.  The  plaintiffs,  thei 
fore,  shew  that  The  Sunderland  Marine  Insurance  Cot 
pany  covenanted  to  pay  them  the  300/.  in  the  eve 
which  has  happened,  and,  therefore,  that  they  a 
entitled  jointly  to  bring  this  action,  although  the  iiar 
of  one  of  them  only  is  mentioned  as  having  effected  t 
policy. 

For  these  reasons,  we  have  great  satisfaction  in  ov( 
ruling  the  objections  made  to  defeat  the  action,  and 
giving  judgment  for  the  defendants  in  error. 


Judgment  affirmc 
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Valpy  and  another,  Assignees  of  Boydell  and  ^"day, 

'  ^  May  2d. 

others,  bankrupts,  against  Oakeley. 

A  SSUMPSIT.     The  first  count  was  upon  a  contract.  Defendant 

made  before  the  bankruptcy,  for  the  sale  of  500  wlui'piaintiffa 
tons  of  pig  iron  by  the  defendant  to  the  bankrupts  at  lon'Tfe^fJI,^ 

the  price  of  4/.  per  ton,  to  be  delivered  at  Chester  in  !^  delivered 
'  '^  in  parcels  at 

parcels  of  100,  200,  and  200,  tons,  at  the  times  in  the  ^^\^  *»"«»» 

and  paid  Tor  by 

first  count  mentioned  (a),  and  to  be  paid   for  by  the  bills  at  three 

months  each,   * 

bankrupts  accepting  bills  to  be  drawn  by  defendant  on  which  were 

them  for  the  price  of  such  parcels  respectively  (a) :  and  accepted  by 
it  was  alleged  by  the   first  count   that,   although  the  C^d^to*" 
times  had  elapsed,  and  the  bankrupts  were  at  all  times  The" i^*  for 
after  the  making  of  the  said  contract  ready  and  willing  ,>on^ei7i^^^ 
to  receive  the  said  iron,  and  to  pay  for  the  same,  (notice  ^^^^^  ^^^  *"^^ 

•^   •'  ^  were  current. 

&c.),  and  although  defendant,  at  the  times,  respectively,  ^oth  bills  were 
,  .  .  dishonoured; 

when  the  iron  should  have  been  delivered  and  paid  for  and  plain- 

tiffa  afterwards 

according  to  the  contract,  represented  to  the  bankrupts  became  bank- 
rupt. Part  of 
the  iron  was 

never  delivered.   The  assignees  of  plaintiffs  brought  a  special  action  on  the  contract,  claiming 

the  entire  value  of  the  iron  not  delivered. 

Held  that  they  could  recover  only  the  difference,  if  any,  between  the  contract  price  of  the 

iron,  and  the  market  price  at  the  time  of  the  breach  of  coutract  to  deliver  ;  and  that  the 

giving  of  the  bills  made  no  difference  in  this  respect,  as  they  had  been  dishonoured  before 

action  brought. 


(a)  The  1st  count  stated  that  100  tons  were  to  be  delivered  on  or  before 
2d  August  1847,  and  a  bill  for  the  price  to  be  drawn  by  defendant  on  that 
day;  the  bankrupts  to  accept  such  bill :  200  tons  to  be  delivered  on  or  before 
1st  SqjUmber  1847,  and  a  bill  for  the  price  drawn  on  that  day ;  the  bank- 
rupts to  accept  such  bill ;  the  residue  of  the  600  tons  to  be  delivered  on  or 
before  1st  October  1847,  and  a  bill  for  the  price  drawn  on  that  day ;  the 
bankrupts  to  accept  such  bill. 

VOL.    XVI.    N.    S.  3    P 
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Fo/imte  XVL    that  the  iron  was  delivered,  and  although  the  bankrap 

1851 
!__  had  accepted   the  bills  of  the  defendant   for   the  ft 

^^'^       amount  of  the  price,  and  although  part  of  the  iron  ha 

Oakeley.     jjggjj  delivered,  yet  default  had  been  made  in  deliverin 

the  residue.      There  was  a  second  count,  on  a  simih 

contract,  but  on  which  nothing  now  turns. 

Pleas  to  the  first  count.  1.  Non  assumpsit  2.  Tht 
the  bankrupts  were  not  ready  and  willing  to  accept  & 
3.  That  defendant  did  not  represent  &c.  Conclusion 
to  the  country.  Issues  thereon.  There  were  othc 
pleas  to  this  count,  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Cresswell  J.,  at  the  Chester  Sprin 
assizes,  1850,  a  verdict  was  taken  for  the  plaintiffs  fo 
2000/.,  the  damages  laid  in  the  declaration,  subject  t 
the  opinion  of  this  Court  on  a  special  case,  the  materii 
parts  of  which  are  as  follows. 

The  bankrupts,  Messrs.  Doydell  8f  Roper,  in  and  pr€ 
vious  to  the  year  1846,  were  the  owners  of  extensiv 
iron  works  near  Dudley  in  the  county  of  IVorcestei 
and  carried  on  business  thereat,  and  also  as  dealei 
in  iron  under  the  name  of  "  The  Oak  Farm  Ira. 
Company;^  and  the  defendant  was  an  iron  maste 
having  also  extensive  iron  works  in  Flintshire, 

The  case  then  set  forth  documentary  and  othe 
evidence  as  to  the  contract  referred  to  in  the  declare 
tion,  which  was  made,  according  to  the  evidence  of  th< 
first  witness,  in  July,  1847,  "  for  500  tons  at  4/.  per  tor 
to  be  delivered,  100  tons  the  first  month,  200  tons  eacl 
succeeding  month,  to  be  drawn  for  on  the  first  of  eacl 
month." 

In  Julyy  August  and  September y  1847,  iron  was  de 
livered  by  the  defendant  to  the  bankrupts,  and  invoice 
(for  100,  200,  and  200  tons)  were  sent  on  each  occasion 
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Accompanying  each  invoice  the  defendant  sent  to  the  Queen't  Bench. 
bankrupts  a  bill,  drawn  by  defendant  on  them,  for  the  ______ 

price  of  the  parcel  mentioned  in  the  invoice,  which  bills        Valpy 

the  bankrupts  accepted  and  returned  to  the  defendant.      Oakkley. 

The  bill  for  the  price  of  100  tons,  which  bore  date 

2d  Auffust  1847,  for  400t,  was  duly  paid  at  maturity. 

The  others,  for  800/.  each,  dated  respectively  September 

1st  and  October  1st,  1847,  each  at  three  months,  were 

not  paid. 

Boy  dell  &  Roper  were  compelled  to  call  a  meeting 
of  their  creditors  on  27th  November  1847;  and  a  fiat  in 
bankruptcy  issued  against  them,  11th  February  1848. 

Before  the  bankruptcy  defendant  had  indorsed  one 
of  the  bills  of  exchange  for  800/.  to  the  Royal  Bank  of 
Liverpool,  who  were  the  holders  thereof  for  value,  and 
subsequently  proved  the  same  under  the  fiat,  but  never 
received  any  dividend. 

The  defendant  was  the  holder  of  the  other  bill  for 
800/.  at  the  time  of  the  bankruptcy ;  and  he  subse- 
quently proved  the  same  under  the  fiat ;  but,  after  the 
commencement  of  this  action  (23d  February  1850),  such 
proof  was  expunged  by  the  Commissioner  on  defendant's 
application.     He  never  received  any  dividend. 

By  a  correspondence  subsequent  to  the  bankruptcy, 
which  the  case  set  forth,  it  appeared  that,  in  February 
1849,  the  solicitors  to  the  assignees  wrote  to  the  de- 
fendant, stating  that  about  300  tons  of  the  iron  for  which 
the  acceptances  were  given  had  never  been  delivered  {a), 
and  requiring  delivery. 

(a)  The  letter  was  as  follows;  "Dear  Sir:  We  are  directed  by  the 
assignees  of  The  Oak  Farm  Company  to  apply  to  you  on  the  subject  of  a 
quantity  of  iron  paid  for  by  the  acceptances  of  The  Oak  Farm  Company, 
but  a  great  part  of  which  iron,  amounting  we  understand  to  upwards  of 

3  p  2 
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rotume  xvi.       It   was   admitted  by    the    defendant,   on    the    trij 

\ that  there  had  been  a  deficiency  of  iron  to  the  cxte 

Valpy  Qf  2g5  jQj^g^  iQ  ^^^.  jjy^  jj  ^^  contended  on  his  pa 
Oakfi.ey.  t^hat  there  was  not  any  such  evidence  as  would  suppo 
the  &()ecial  contract  set  out  in  the  declaration,  aD< 
even  if  that  were  proved,  that  the  plaintiffs  wei 
entitled  to  only  nominal  damages.  It  was  furthi 
contended  that  the  defendant  had  proved  his  plea 
particularly  the  2d  and  3d,  and  that  he  was  entitled  t 
have  a  verdict  entered  for  him  on  those  pleas.  Th 
plaintiffs  contended  that  there  was  sufficient  cvidenc 
to  warrant  the  jury  in  finding  that  the  contracts,  as  se 
out  in  the  declaration,  were  made ;  and  that  the  plain 
tiffs  as  assignees  were  entitled  to  recover  from  thi 
defendant  the  full  price  of  the  iron  which  had  beci 
withheld  from  the  bankrupts. 

The  Court  was  to  be  at  liberty  to  draw  such  in^rences 
of  fact  as  a  jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  were; 
Whether,  under  the  circumstances  stated  in  the  case,  the 
jury  would  have  been  warranted  in  finding  that  the  con- 
tracts set  forth  in  the  declaration,  or  either  of  them,  were 
made :  And,  if  the  Court  should  be  of  that  opinion,  and 
that  the  plaintiffs  were  entitled  to  judgment  in  the  action^ 
then  a  verdict  was  to  be  entered  for  the  plaintiffs  for 
such  damages  as  the  Court  should  direct:  but,  if  the 
Court  should  be  of  the  contrary  opinion,  then  a  verdict 


300  tons,  you  have  never  delivered  to  Chester  pursuant  to  your  contract ; 
and  we  have  to  inform  you  that,  unless  you  do  forthwith  so  deliver  it,  wc 
shall  have  to  summon  you  before  the  Commissioner  of  Bankruptcy,  and 
shall  also  take  legal  proceedings  against  you  to  enforce  the  contmcti 
We  are,"  »\c. 

*'  StoHrbndye^  5lh  Ftbruary  1 849." 
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was  to  be  cDtered  for  the  defendant  on  the  plea  of  Non   Qween'a  Bench, 
assumpsit     The   Court  was   to   direct   how    the  other  '    [_  .. 

issues  were  to  be  entered.  Valpy 

V. 

Oakeley. 
Iluffh  Hill,  for  the  plaintiffs  (a).  First :  The  contract, 
as  relied  upon,  is  made  out  by  the  evidence.  (It  is 
not  thought  necessar}'  to  report  the  argument  on  this 
point,  which  was  given  up  by  Welsby  for  the  defendant, 
on  an  intimation  of  opinion  from  the  Court.)  Secondly, 
the  measure  of  damages  must  be  the  same  as  if  the 
action  had  been  brought  immediately  on  the  expiration 
of  the  three  months  in  which  the  iron  was  to  be  deli- 
vered. The  dishonour  of  the  bills  could  make  no  dif- 
ference. The  bankrupts  were  entitled,  on  giving  the 
bilb,  to  a  full  delivery  of  the  iron ;  and,  if  an  action 
had  been  brought  in  October  1847  for  the  default,  there 
could  have  been  no  set-ofF  on  account  of  the  bills,  this 
being  a  special  action  in  which  the  damages  are  unli- 
quidated ;  Colsan  v.  f^Felsk  (J).  In  Hill  v.  Smith  (c) 
K,  and  M.  paid  in  money  at  their  bankers'  for  the 
specified  purpose  of  providing  for  certain  bills  drawn 
upon  the  bankers  by  K.  and  M.  The  bankers,  instead 
of  so  applying  it,  placed  the  sum  to  the  credit  of 
their  own  account  with  K,  and  3/,  who  were  in  their 
debt;  and,  the  bankers  not  accepting  the  bills,  they 
remained  unpaid.  K,  and  M.  became  bankrupts ;  and, 
in  an  action  of  assumpsit  by  the  assignees  against 
the  bankers  for  not  accepting,  it  was  argued  that  the 
plaintiffs  could  recover  only  nominal  damages,  because, 

(a)  The  case  was  argued  on  Miy  2d  and  6th.     Before  Lord  Campbell 
i.\  J.,  PatUson,  Wightman  and  Erle^  Js. 
(A)  1  Esp.  N,  P.  C.  378.  (f)  1-2  M.  §-  fV.  (il«. 
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Fo/irweAT'/.   substantially  the  same.]     It  is.     If  the  damages  give 
'  _.  were  more  than  nominal,  the  plaintifis  would,  in  effec 


^^^^^       recover  upon  the  dishonoured  bills.     It  is  conceded  thi 
Oakeley.     ijjg  finding  on  the  second  and  third  issues  must  be  fo 
the  plaintiffs. 

Hilly  in  reply.  The  defendant  is  not  in  the  same 
situation  as  if  no  bills  had  been  given.  Here  is  an  entire 
contract  for  500  tons  of  iron,  to  be  paid  for  by  three 
bills.  One  bill  is  honoured;  another  is  proved  against 
the  estate  of  the  bankrupts :  the  third  is  in  the  hands  of 
the  defendant,  who  elected  to  prove,  though  he  has 
since,  without  the  concurrence  of  the  assignees,  caused 
the  proof  to  be  expunged.  Nothing  has  been  paid  on 
the  latter  bills;  but  there  may  be  a  dividend  hereafter. 
If  this  action  had  been  brought  while  the  biUs  were 
current,  the  vendees  would  have  been  entitled  to  the 
value  of  the  undelivered  iron :  and  the  case  here  is  the 
same.  To  resist  the  claim  of  the  vendees,  the  defendant 
should  have  been  able  to  place  them  in  statu  quo:  this 
being  impracticable,  the  defendant  cannot  avail  himself 
of  the  bills  either  as  a  defence  or  in  mitigation  of 
damages.  [Patteson  J.  The  bills  could  not  have  been 
returned,  because  part  of  the  iron  had  been  delivered] 
That  is  so.  Supposing  that  the  bankrupts  could  be 
sued  upon  the  bills  after  the  determination  of  this 
cause,  they  could  not  in  that  action  have  the  benefit  of 
any  allowance  now  made  in  damages  by  reason  of  the 
dishonour.  The  plaintiffs  are  clearly  entitled  to  recover  in 
this  action  for  damages ;  Marzetti  v.  Williams  (a) ;  and 
Thorpe  V.  Thorpe  (J)  and  Colson  v.  fVelsh  (c)  (cited  in 

(ci)    1  B.  6r  Ad.  415.  (b)  3  B.  ^  Ad.  580. 

(c)  1  E*/>.  .V.  P.  C.  378. 


XIV.  VICTORIA.  949 

Hill  V.  Smith  (a) )  shew  that  the  extent  to  which  they  can    Queen' 9  Bench, 

recover  may  depend  on  the  form  of  action.    [  Wightmani.  1__ 

If  the  bills  were  dishonoured  while   the  iron   was  in        Valpy 

transitu^  could  not  the  vendor  stop  the  transit?     Lord      Oakeley. 

Campbell  C.  J.     The  transit  continuing  till  the  goods 

are  all  actually  received^  though  after  the  time  bargained 

for.]     The  question  of  stoppage  in  transitu  turns  upon 

equitable  rights,  which  may  not  determine  the  present 

case. 

Lord  Campbell  C.  J.  The  plaintiffs  are  entided  to 
recover  on  the  issue  upon  Non  assumpsit.  It  is  admitted 
that  there  was  evidence  of  a  contract ;  and  we  have  the 
powers  of  a  jury.  The  question  then  remains  as  to  the 
amount  of  damages:  and  I  think  these  must  be  only 
nominal.  Justice  requires  such  a  decision ;  and  I  rejoice 
that  the  law  confirms  it.  I  do  not  find  fault  with  HiU 
V.  Smith  {a)  and  Alder  v.  Keighley  (J),  or  with  any  other 
authority  cited.  But  we  must  here  look  to  the  time  of 
the  bankruptcy.  At  that  time  bills  given  for  the  iron 
were  outstanding.  While  current,  they  were  payment. 
When  dishonoured  they  were  waste  paper ;  it  was  as  if 
no  bill  had  been  given.  It  is  allowed  that,  if  the  con- 
tract had  been  to  pay  by  bills,  and  the  vendees  had  given 
no  bill,  they  could  not  have  recovered  the  full  value  of 
the  iron  not  deliveredj  but  only  the  difference  between 
the  market  price  at  the  time  of  the  breach  of  contract 
to  deliver,  and  the  price  contracted  for.  It  would  be  as 
if  the  payment  had  been  to  be  made  in  ready  money, 
and  no  money  had  been  paid.  The  parties  here  arc 
in  the  same  situation  as  if  no  bills  had  been  given,  or 
the*  contract  had   not  been  to  pay  in  bills.     And,  there 

(a)  12  A/.ir  W,Q\^,  (b)  15  A/.  §•  JF.  117. 
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yoivmexyi.    being  no   difference   shewn  between  the  market  prio 

1 85 1 
!_  at  the  time  of  de&ult  and  the  contract  price,  the  vendee 

^^^'^        could  have  recovered  only  nominal  damages ;  no  more 

Oakeley.     therefore,  can  the  assignees.     The  case  rests  upon  thi 

principle  of  stoppage  in  transitu ;  a  right  which  may  b< 

exercised  where  bills   have  been  given  for  the  goods 

and  are  dishonoured. 


Patteson  J.  The  question  here  is,  whether  the 
nees  can  recover  the  value  of  the  iron  not  delivered 
No  difference  between  market  and  contract  price  has 
been  shewn.  Bills  were  given,  but  had  been  dis- 
honoured before  the  bankrupts  enforced  their  remedy 
for  the  non-delivery  of  the  goods.  Then  the  case  is  the 
same  as  that  of  an  ordinary  action  for  non-delivery  where 
the  price  of  the  goods  has  not  varied.  If  the  bills  had 
been  current  when  the  action  was  brought,  the  case 
would  have  been  different.  As  soon  as  the  bills  became 
payable  the  situation  of  the  parties  was  altered:  and 
the  position  of  the  assignees  is  the  same  as  that  of  the 
bankrupts.  The  cases  in  the  Exchequer  which  have 
been  referred  to  were  not  between  vendors  and  vendees, 
but  were  cases  in  which  money,  or  an  order  for  money, 
had  been  given  for  a  specific  purpose,  which  the  party 
receiving  had  undertaken  to  fulfil,  but  had  not  done  so; 
and  the  Court  held  that  such  party  was  bound  to  per- 
form his  contract,  and  that  the  assignees  might  recover 
for  the  non-performance,  l)ecause  the  bankrupt  might. 
That  is  not  so  here. 

WiGHTMAN  J.  There  was  nothing  here  to  take  away 
the  lien  of  an  unpaid  vendor  upon  the  goods  not  yet 
delivered.     While  the  bills  were  running,  the  case  would 
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Yalfy 

V. 

Oakeley. 


be  different ;  but  here  the  bills  were  dishonoured  before  Qm««»'«  Beneh, 

1861* 
there  had  been  a  delivery  of  the  goods  in  question. 

Then  the  vendor's  lien  attached ;  it  did  not  dissolve  the 

original  contract ;  but  the  vendees  could  not  recover  the 

value  of  the  goods:  the  only  question  was,  whether  there 

had  been  any  difference  between  the  market  and  the 

contract  price. 

Erle  J.     concurred. 

Verdict  to  be  entered  for  plaintifis  with  1*. 
damages. 


Doe  on  the  demise  of  David  Davies  against       f^ndt^, 

^  May  2nd. 

Jennet  Davies. 


■pjEOTMENT  for  premises  in  the  parish  of  Llanycil  IJevisor,  after 

in  Merionethshire,     The  declaration  contained  two  of  which  he 

was  seised  ia 
fee,  with  the 
payment  of  an  annuity,  devised  as  follows :  "  And,  subject  to  the  payment  of  the  said 
annuity,  and  of  all  costs  and  charges  attending  the  recovery  thereof,  and  provided  my  said 
son,**  J ,  devisor*s  heir  at  law, "  sh^l,  when  requested  by  my  son  />.,  and  at  tne  expense  of  the 
said  D.t  efifcctuatly  convey  and  assure  unto  him,  the  said  />.,  his  heirs  and  assigns  for  ever, 
frttfrom  all  manner  of  incumbrances,  all  that  messuage,*'  &lc,,"  called  by  the  name  of  C.**  &c, 
*'  then  I  give  and  devise  all  and  singular  the  aforesaid  messuages,'*  &c.,  "  out  of  which  the 
said  annuity  or  rent-charge  is  to  be  issuing  as  aforesaid,  unto  him,  the  said  J.,  his  heirs  and 
assigns  for  ever.  But,  if  the  said  J.  shall,  when  required  as  aforesaid,  refuse  to  execute 
such  a  conveyance  unto  the  said  D.  and  his  heirs,  then  I  give  and  devise  the  said  messuages,*' 
^c,  "  so  made  liable  to  the  payment  of  the  said  annuity,  unto  my  said  son  D.,  his  heirs  and 
assigns  forever.*' 

J.,  at  the  devisor's  death,  was  seised  of  C  in  fee  simple,  and  remained  so  till  his  own 
death  (twenty  years  after  that  of  the  devisor),  demising  Cto  a  tenant  from  year  to  year; 
which  tenancy  continued  till  J.'s  death.  J.  also,  at  the  devisor's  death,  entered  into  possession 
of  Z,.,  and  held  it  till  his  own  death.  He  devised  all  his  property  to  his  wife.  Z>.,  after  J.'s 
death,  tendered  a  conveyance  of  C.  to  J.'s  wife,  which  she  refused  to  execute.  No  tender 
was  ever  made  by  D.  to  J.  himself. 

Held,  first :  that  an  estate  in  fee  in  L.  vested  in  J,,  as  heir  at  law,  immediately  upon  the 
death  of  the  testator,  liable  only  to  be  determined  by  his  refusing,  upon  2>.'s  request,  to 
convey  C. 

Secondly,  that  the  tender  to  /.'s  devisee  by  D.,  and  her  refusal,  were  not  a  sufficient 
tender  and  refusal  within  the  intention  of  the  will ;  and  that  the  tender  should  have  been 
made  to  J.  himself. 

Thirdly,  that  J.  had  nut  disiqualified  himself  from  performing  the  condition  with  respect 
to  the  conveyance  of  C.  b)-  demising  it  to  a  yearly  tenant,  it  appearing  that  the  tenancy 
was  in  existence  at  the  time  of  ihc  devisor's  death. 
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rolume  XVI. 
1851. 

Doe  dem. 
Daviks 

V. 

Davies. 


demises  by  David  Dames;  the  first  dated  11th  Jun 
1848;  and  the  second  31st  July  1848. 

On  the  trial,  before  Talfourd  J.,  at  the  Mertanethshir 
Summer  Assizes,  1850,  a  verdict  was  found  for  th 
defendant,  subject  to  the  opinion  of  this  Court  upon  i 
case,  which  was  substantially  as  follows. 

Gabriel  Davies,  being  seised  in  fee  of  premises  in  th« 
said  parish  of  Z/flwy«7,  by  his  will,  dated  30th  Jufy  1828 
after  charging  the  said  premises  with  an  annuity  of  50^ 
payable  to  his  daughter  Ann  Roberts,  devised  the  same  a 
follows.  "  And,  subject  to  the  payment  of  the  said  annuity 
and  all  costs  and  charges  attending  the  recovery  thereof 
and  provided  my  said  son  John  Davies"  (devisor's  heii 
at  law)  **  shall,  when  requested  by  my  son  The  Revd. 
David  Davies,  and  at  the  expense  of  the  said  David 
Davies,  effectually  convey  and  assure  unto  him,  the 
said  David  Davies,  his  heirs  and  assigns  for  ever,  free 
from  all  manner  of  incumbrances,  all  that  messuage, 
lands  and  hereditaments,  called  by  the  name  of  Coeyn- 
gylliady  situate  and  being  in  the  parish  of  Trawsfynnydd 
aforesaid  in  the  said  county  of  Merioneth  (lately  pur- 
chased of  Wilson  Jones,  Esq.),  then  I  give  and  devise  all 
and  singular  the  aforesaid  messuages,  tenements,  lands, 
hereditaments  and  premises,  out  of  which  the  said 
annuity  or  rent  charge  is  to  be  issuing  as  aforesaid,  unto 
him,  the  said  John  Davies,  his  heirs  and  assigns  for  ever. 
But,  if  the  said  John  Davies  shall,  when  required  as 
aforesaid,  refuse  to  execute  such  a  conveyance  unto  the 
said  David  Davies  and  his  heirs,  then  I  give  and  devise 
the  said  messuages,  lands  and  hereditaments,  so  made 
liable  to  the  payment  of  the  said  annuity,  unto  my  son 
David  Davies,  his  heirs  and  assigns  for  ever." 

The  said  Gabriel  Davies  died  on  2d  August  1828,  so 
seised  of  the  said  LlanycAl  estate.     At  that    time    the 
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said  John  Davies  was  seised  in  fee  of  the  said  Caeyngylliad  Queen's  Bench. 

estate.     He  continued  so  seised  thence  up  to  the  time  ! — 

of  his  death,  demising  the  same  to  one  Ephraim  Grif-  DAvfM 
jfiths  as  tenant  from  year  to  year,  and  dealing  with  the  pj^viEg. 
same  in  every  way  as  his  own,  Griffiths  occupied  the 
said  estate  as  such  tenant  for  twenty  years  next  before 
the  death  of  the  said  John  Davies.  On  the  death  of 
Gabriel  Davies,  John  Davies  entered  into  possession 
of  the  said  Llanycil  estates,  and  continued  so  pos- 
sessed up  to  the  time  of  his  death,  which  took  place 
on  11th  June  1848.  And,  by  his  last  will  and  testament, 
bearing  date  9th  October  1840,  he  devised  as  follows: 
'*  I  give,  devise  and  bequeath  all  my  real  and  all  my 
personal  estate  unto  my  wife.  Jennet  Davies,  her  heirs, 
executors  and  administrators.^  Upon  the  death  oiJohn 
Davies,  the  said  Jennet  Davies,  the  defendant,  entered 
into  possession  of  the  said  Llanycil  estates,  and  also  into 
possession  of  the  said  CaeynffylUad  estate,  and  is  now  so 


The  jury  found  that  the  said  David  Davies,  the  lessor 
of  the  plaintiff,  never  requested  the  said  John  Davies  to 
convey  to  him  the  said  Caeyngylliad  estate :  but  they 
found  that  the  said  David  Davies  did,  on  29th  July 
1848,  tender  to  Jennet  Davies  a  conveyance  of  the  said 
Caeyngylliad  estate  to  him,  and  that  she  refused  to 
execute  it. 

The  conveyance,  so  found  by  the  jury  to  have  been 
tendered  to  defendant,  was  put  in  evidence  for  the  plain- 
tiff. After  reciting  the  will  of  Gabriel  Davies,  the  posses- 
sion by  John  Davies  of  the  Llanycil  estate,  his  death, 
and  that  defendant  was  then  in  possession  of  the  same, 
it  purported  to  convey  the  estate  called  Caeyngylliad  to 
the  said  David  Davies  in  fee  simple:  and  it  contained 
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Doe  dem. 
Davies 

▼. 
Davies. 


Foiime  XVL  also  the  following  covenants  on  the  part  of  the  defenc 
anty  her  heirs  and  administrators :  That,  notwithstandin 
any  act,  deed,  matter  or  thing  by  the  defendant,  or  an 
of  her  ancestors,  made,  done,  or  knowingly  permitte 
or  suffered,  she,  the  defendant,  had  then  good  power  t 
grant,  convey  and  release  the  said  premises  thereinbefi)n 
conveyed,  or  expressed  and  intended  so  to  be,  unto  anc 
to  the  use  of  David  Davies,  his  heirs  and  assigns,  (r» 
from  incumbrances ;  and  that  defendant  and  her  heirs 
and  all  other  persons  lawfully  or  equitably  claiming 
through,  or  in  trust  for,  her  or  any  of  her  ancestors 
would  at  all  times,  at  the  cost  of  D.  Davies,  his  bein 
or  assigns,  make,  do,  acknowledge  and  execute  all  sucl 
acts,  deeds,  conveyances  and  assurances,  for  further  anc 
better  conveying  and  assuring  all  the  premises  therein- 
before conveyed,  or  expressed  and  intended  so  to  he 
unto  and  to  the  uses  of  D.  Davies,  his  heirs  and  assigns, 
as  by  him  or  them  should  be  reasonably  required. 

The  question  for  the  opinion  of  the  Court  was; 
Whether,  upon  the  construction  of  the  will  of  Gabriei 
Davies,  and  under  the  circumstances  hereinbefore  stated^ 
David  Davies^  the  lessor  of  the  plaintiff,  was,  at  the 
date  of  either  of  the  demises  hereinbefore  stated,  seised  oi 
such  an  estate  in  the  said  Llanycil  estates  as  to  entitle 
the  plaintiff  to  recover  in  this  action.  If  this  Court 
should  be  of  opinion  that  he  was,  the  verdict  found 
herein  was  to  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff.  If  this  Court  should  be  of  a  contrary  opinion 
then  the  verdict  herein  to  stand. 


Shapter,  for  the  plaintiff.  First.  The  will  itself  does 
not  fully  express  the  intention  of  the  devisor,  whicl 
clearly  was   to  give  to  David,  upon  the   death  of  th< 
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devisor^  a  fee  in  the  LlanycU  estate,  determinable  upon   Quttn's  Benth. 

the  conveyance  to  him  at  his  request,  by  Johriy  of  the   .! 

Caeyngylliad  estate,  with  a  conditional  limitation  of  the  Davie" 
Llanycil  estate  to  John  in  fee  upon  the  event  of  such  D^J^gg. 
conveyance.  The  Court,  in  giving  effect  to  the  will, 
will  incline  to  treat  the  estate  and  hereditaments  of 
Llanycily  the  subject  of  the  devises,  as  vested,  and  will 
not  construe  as  a  condition  precedent  that  which  can  be 
construed  as  a  conditional  limitation.  Phipps  v.  Achers(a)f 
and  the  cases  which  are  there  recognised,  shew  that  a 
devise  like  that  in  question  is  to  be  construed  as 
giving  an  immediate  vested  interest,  subject  only  to  its 
being  devested  by  a  particular  contingency,  and  not  an 
interest  to  be  created  by,  and  conditional  upon,  such 
contingency.  Bromfield  v.  Crowder  {b)  and  Bradford  v. 
Foley  {c)  are  decided  upon  the  same  principle :  and 
in  Feamcy  Cmit  Rem,  241,'  many  cases  to  a  similar 
effect  are  cited..  Where  the  general  intention  is  clear, 
the  Court  will  follow  it  in  construing  an  ambiguous 
clause;  Luxford  v.  Cheehe{d\  Jeffreys  v.  Reynous{e\ 
Smart  v.  Clark  (y).  Here  the  general  intention  was 
to  keep  the  two  estates  in  separate  hands.  K  the  proviso 
as  to  the  refusal  to  convey  Caeyngylliad  is  to  be  con- 
strued as  a  condition  precedent  to  the  vesting  of  Llanycil 
in  Davidf  David  would  not  have  taken  at  all  in  the 
event  of  John  dying  during  the  lifetime  of  the  devisor. 
It  is  with  the  view  of  avoiding  possibilities  of  this  kind, 
however  remote,  that  such  a  proviso  is  to  be  construed 
as  a  conditional  limitation,  not   as  a  condition   prece- 

(a)  3  a  §•  Fin.  702.,  9  CL  §•  F,  583.  (6)  1  New  R.  313. 

(c)  I  Dougl.  63.  (d)  3  Lev,  125. 

(e)  6  Bro,  P.  C.  398  (2d.  ed.).    See  note  (A)  to  Feamcy  Cont  Rem,  608. 
(9)  3  Rh$m.  365. 
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Volume  XVI.    dent     The  adoption  of  that  principle  here  would  not 

L_  carry  the  doctrine  beyond  the  admission  made  in  Doe 

Davies*      ^^^  Taylor  v.  Crisp  (a).     The  express  devise  to  Johm 
Davies.       '^  unintelligible,  if  he  could,  without  such  devise,  take 
simply  as  heir  at  law.     [Lord  Campbell  C.  J.     Yoa  con* 
tend  that  it  amounts  to  an  absolute  disinheriting  of  Jokn, 
the  heir  at  law,  if  there  should  be  no  request  or  tender  of 
conveyance.]    He  is  to  take  only  in  the  event  expressed; 
that  is,  the  conveyance  by  him  to  David  of  another 
estate,   on  David's   request      [Lord    Campbell    C.   J. 
Surely  the  devisor  meant  to  give  the  heir  at  law  the 
option  of  retaining  the  estate   by  conveying  another.] 
That  may  have  been  his  secondary  intention.      [Lord 
Campbell  C.  J.     The  question  seems  to  be.  Whether  a 
tender  to  JohrCs  devisee,  and  a  refusal  by  her,  is  the 
same  thing  as  a  tender  to,  and  a  refusal  by,  JtAn  him- 
self.    I  understand  you  to  contend  that  no  tender  or 
conveyance    at  all    was    necessary,   inasmuch    as    the 
Llanycil  estate  was  already  in  David^  without  any  con- 
dition.]    That  appears  to   be  the  proper  constniction 
of  the  will. 

Secondly.  Assuming  the  request  and  tender  by  David 
to  be  necessary  to  vest  his  right,  the  time  for  the  tender 
was  not  limited  to  the  life  of  John ;  it  might  be  made  at 
any  time  during  David's  own  life;  and  therefore  the 
tender  to  John's  devisee  was  good.  The  defendant 
objected  to  the  covenant  in  the  conveyance  tendered, 
that,  ^^notwithstanding  any  act,  deed,  matter  or  thing 
by  the  defendant,  or  any  of  her  ancestors,  made,  done, 
or  knowingly  permitted  or  suffered,"  the  defendant  had 
full  power  to  convey  "  free  from  incumbrances."     That 

(a)  %A,  «•  E.  119. 
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applies  only  to  incumbrances  created  by  the  ancestors   Qveeu's  Bench. 
of  the  covenantor;   and  from  those  the  lessor  of  the         ^^' 
plaintiff  had  a  right  to  require  protection.     Fazakerley      ^/,^ 
V.  Ford  {a)  is  a  case  shewing  the  necessity  for  such  a  ▼• 

covenant 

Thirdly.  No  tender  of  a  conveyance  was  requisite^ 
John  having  demised  the  estate  to  a  tenant  from  year  to 
year,  and  having,  therefore,  himself  put  it  out  of  his 
power  to  convey  according  to  the  meaning  of  the  will ; 
that  is,  to  convey  "free  from  all  manner  of  incum- 
brances;" Littleton,  ss.  355,  356;  Com.  Dig.  Condition 
(M  3.);  Shepp.  Touchst.  146.  [Lord  Campbell  C.  J. 
Upon  the  present  hypothesis,  when  do  you  say  that 
the  estate  first  vested  in  David  f]  When  John  dis- 
qualified himself  from  conveying,  by  demising  to  a 
yearly  tenant  [Lord  Campbell  C.  J.  If  the  person 
who  is  to  perform  the  condition  renders  the  performance 
impossible  himself  that  is  tantamount  to  a  refusal  to 
perform.]  David  was  entitled  to  an  immediate  con- 
veyance, upon  his  making  the  request.  [Lord  Campbell 
C.  J.  Do  you  go  so  far  as  to  say  that,  if,  after  the 
devisor's  death,  John  had  demised  for  any  twenty  four 
hours,  the  other  estate  would,  eo  instauti,  have  been 
transferred  to  David,  assuming  that  it  was  not  in  him 
before ?]  That  is  the  legal  result  {Wightman  J.  Does 
it  appear  that  he  did  more  than  abstain  from  turning 
out  the  tenant?]  Fazakerley  v.  Ford  (a) shews  that  that 
would  be  tantamount,  as  regards  the  present  point,  to 
the  creation  of  an  incumbrance.  [Lord  Campbell  C.  J. 
Can  you  call  a  tenancy  fix)m  year  to  year  an  incum- 
brance ?]     It  is  so  considered  by  Littleton,  s.  356.,  and 

(a)    \  A.^  E.  897. 
TOL.   XVI.    N.    8.  3    Q 
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VohmeXFL    by  Lord  Coke  there;  Co.  Lit  221.  a.     [Lord  Campbe 
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_  C.  J.  But  would  it  be  an  incumbrance  within  tb 
^^J^^  meaning  of  the  devisor?]  Cole  v.  SeweU  (a)  and  £no  v 
jj  ^'^^  Eno  (b)  shew  that  wills  are  to  be  construed  upon  xh 
same  principle  as  deeds.  Cocker  ell  v.  Ckolmeley  (c)  is  ai 
instance  of  a  strict  construction  of  a  will,  though  th« 
case  there  was  one  of  great  hardship:  and  here  the  effed 
would  be  to  carry  out  the  intention  of  the  devisor. 

WeUh/y  contra,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.     I  am  of  opinion    that  the 
plaintiff  is  not  entitled  to  recover.     It  has  been  con- 
tended, first,  that,  immediately  upon  the  death  of  the 
devisor,  the  Llanycil  estate  vested  in  Davids  subject  to 
determination  upon  conveyance  by  John  to  him,  at  his 
request,  of  the  Caeyngylliad  estate.     That  clearly  was 
not  the  intention  of  the  testator ;  he  meant  to  give  to 
John  the  option  of  retaining  that  which  would,  without 
any  devise  at  all,  have  vested  in  him  as  heir  at  law. 
The  construction  contended  for  would   amount  to  an 
absolute  disinheriting  of  the  heir  at  law.     As  to  the 
second  point,  I  think  it  is   hardly  very  seriously  con- 
tended that   the   tender  to  the  devisee  of  John  was  a 
sufficient  tender.     It  is  clear,  upon  the  face  of  the  will, 
that  the  refusal  to  convey,  upon   which   the  Llanycil 
estate  is  to  go  to  Davidy  must  be  by  John  himself;  and 
the  tender  should  therefore  have  been  made   to  John 
himself  in  his  lifetime.     It  has  further  been  argued  that 
John,  by  continuing  to  demise  part  of  the  CcLeyngylliad 

(a)  2  H.  L,  a  186.  236.  (6)  6  Hart,  171.  ISa 

(g)  In  Dom.  Proc.  on  appeal  from  the  Rolls,  I  CL  Sf  F,  60 ;    and  io 
K.  B.  10^.^  C  564. 
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estate,  had  disqualified  himself  from  making  a  proper   Qneen^s  Bench. 

conveyance,  and  that  therefore  no  tender  of  a  convey-  '- — 

ance  on  the  part  of  David  was  necessary.  No  doubt,  if  Davies* 
he  had  actually  disqualified  himself  from  conveying,  davieb. 
there  was  no  necessity  for  a  tender;  but  did  he  dis- 
qualify himself  at  all  ?  The  estate  under  his  hands,  as 
far  as  we  can  see,  remained  in  exactly  the  same  form 
in  which  he  had  it  at  the  testator's  death.  The  doctrine 
which  has  been  cited  from  Littleton  is  undoubted  law : 
in  the  case  of  a  feoi!iuent  upon  condition,  if  the  party  by 
whom  the  condition  is  to  be  performed  disable  himself 
from  performing  it,  he  may  be  considered  as  having 
actually  refused  performance.  But  Littleton^  and  Lord 
Coke  in  his  Commentary,  speaks  only  of  the  case  of  a 
feoflfment  upon  condition ;  how  can  the  doctrine  apply 
to  a  will?  With  great  deference  for  the  opinion  ex- 
pressed in  Cole  V.  SeweU  (a),  I  cannot  consider  that 
deeds  and  wills  are  to  be  constnied  on  the  same  prin- 
ciples. In  the  latter  we  are  bound  to  look  primarily, 
not  to  the  technical  expressions,  but  to  the  intention  of 
the  testator.  Was  it  the  intention  of  the  testator  in  the 
present  case  to  include,  in  the  phrase  **  all  manner  of 
incumbrances,"  the  continuance  of  a  tenancy  from  year 
to  year?  Clearly  not.  But  more,  it  is  possible  that,  if 
the  request  had  been  made  to  John^  John  might  have 
obtained  a  surrender  of  the  estate  from  year  to  year. 
He  therefore  was  never  disqualified  from  conveying.  On 
these  grounds,  judgment  must  be  for  the  defendant. 

Patteson  J.     I  entirely  concur  in  the  construction 
of  the  will  adopted  by  my  Lord. 

(a)  2  H.  L,  a  236. 

3  Q  2 
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WiQHTMAN  J.  I  am  of  the  same  opinion.  The  Uan 
cil  estate  vested  in  John^  as  heir  at  law,  upon  the  deal 
of  the  testator ;  and  it  is  clear  that  the  testator  intendc 
to  give  him  the  option  of  retaining  it.  This  optio 
would  be  entirely  destroyed  if  we  were  to  adopt  tfa 
construction  which  has  been  contended  for,  and  hoi 
that  the  estate  vested  in  Dcmid  immediately  upon  th 
death  of  the  testator.  It  is  said  that  John  had  pat  it  on 
of  his  power  to  convey  the  CaeyngyWad  estate  '^  free  fron 
all  manner  of  incumbrances,"  by  continuing  to  demia 
from  year  to  year.  But,  looking  at  the  intention  c 
the  testator,  it  is  clear  he  never  could  have  meant  ''in 
cumbrances"  to  apply  to  a  yearly  tenancy ;  of  which  i 
surrender  might  have  been  obtained,  if  necessary. 


Erls  J.  I  also  am  of  opinion  that  the  estate  was  ii 
•/bAn,  as  heir  at  law,  till  he  was  called  upon  to  perforo 
the  condition.  John  had  not  done  any  act  that  disquali 
fied  him  from  performing  the  condition :  his  continuinj 
the  tenancy  from  year  to  year  was  not  equivalent  t 
such  an  act:  the  tenancy  might  have  been  got  rid  of. 

Judgment  for  defendani 
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Watkins  against  The  Gbeat  Northern  Railway  Friday, 

^  ^     May2d. 

Company. 

CASE.     The  first  count  charged  that,  before  and  at  Case,  for  ob- 

the  several  times  of  the  committing  of  the  erievances  defendants,  a 

.  Railway  Com- 

&c.,  plaintiff  was  in  possession  and  occupation  of  a  cer-  pany,  of  plain- 

tain  messuage  and  dwelling  house,  with  the  appurte-  right  of  way. 

nances,  as  tenant  thereof  for  a  term  of  years,  whereof  damage^was 

divers,  to  wit  eighty,  years   are  unexpired;    and,   by  pi^^wify. 

reason  thereof,  plaintiff,  before  and  at  the  said  times  when  ^"Jj?  ate*^ Act*of 

&c,  was  entitled  to  the  rieht  of  way  after  mentioned  *^«  Company 

'  .  .  {The  Great 

over  the  road  after  alleged  to  have  been  interfered  with :  Northern 

Railway  Act, 

that  is  to  say,  plaintiff  then  had,  and  of  right  ought  1 846,)  and  the 
to  have  had,  and  still  &c.,  a  certain  way  from  and  out  therewith  in- 
of  the  same   messuage  and    dwelling  house  with  the  Rcpu'^tion, 
appurtenances,  unto,  into,  through,  over  and  along  a  ^^^^^^ 
certain  other  close  and  private  way,  in  the  county  of  "^l^^^^^^^}^^ 
Middlesex^  to  wit  in  the  parish  of  Saint  Mary  Islington^  5,**^''*^% 
called  and  known  as  Almina  Road,  and  from,  alone  and  solidation  Act, 

°       .       1845  (8  &  9 

out  of  the  same,  unto  and  into  a  certain  common  public  ykt.c, 20.) wad 

Queen's  highway  in  the  county  aforesaid  ;   and  so  back  ants  had  in- 

again,  from    the    last    mentioned    highway,  unto,  into,  the  same  within 

through,  over  and  along  the  said  other  close  and  private  JtatTct^l^^ 

way  last  mentioned,  and  from  thence  unto  and  into  the  a*fufficien?*^^ 

said  messuage  and  dwelling  house  with  the  appurtenances,  ^^^^  *?  ^9 

for  the  plaintiff  and  his  family  and  servants,  occupiers  stead,  as  re- 
quired by  the 
Act. 
Held,  on  demurrer  to  the  replication,  that  The  Railways  Clauses  Consolidation  Act, 
1845,  takes  away  the  common  law  ri^ht  of  action  for  an  interference,  nnder  the  powers  of  a 
railway  company,  with  a.  private  right  of  way,  except  when  special  damage  has   been 
sustained. 
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Watkins 

V, 

Great 
Northern 

Railway 
Company. 


possessed  &c.^  and  so  entitled  to  the  said  way  as  afore-  Qireen*«  Bench. 

1851 
said>  to  wit  on   1st  Jantiary  1848,  and  on  divers  other 

days  &C.9  wrongfully  and  injuriously  stopped  up  and 
obstructed  the  said  last  mentioned  way :  And  plaintiff, 
by  means  thereof,  could  not,  during  the  time  aforesaid, 
nor  can  he,  have  or  enjoy  the  said  last  mentioned  way, 
as  he  of  right  ought  to  have  done,  and  otherwise  might 
and  would  have  done,  and  hath  been  and  is  deprived  of 
the  use,  benefit  and  advantage  thereo£ 

Plea  to  the  second  count.  That  defendants  are  the 
Company  incorporated  by  The  Great  Northern  Railway 
Act,  1846  (9  &  10  Vict  c.  Izxi.,  local  and  personal, 
public),  and  the  promoters  of  the  undertaking  therein 
mentioned:  and  that,  before  and  at  the  time  of  the 
passing  of  the  said  Act,  certain  plans  and  sections  of 
the  undertaking,  to  wit  the  railway,  therein  mentioned, 
shewing  the  line  and  levels  thereof,  and  also  books  of 
reference  containing  the  names  of  the  owners,  lessees 
and  occupiers,  or  reputed  owners,  &c.,  of  the  lands 
through  which  the  same  was  intended  to  pass,  had 
been  and  were  deposited  with  the  clerks  of  the  peace 
of  divers  counties,  and,  amongst  others,  with  the  clerk 
of  the  peace  for  Middlesex.  That  the  said  close, 
in  and  along  which  the  said  way  in  the  last  count 
mentioned  is  so  claimed  as  aforesaid,  was  in  the  line 
and  upon  the  lands  delineated  on  the  said  plans, 
and  described  in  the  said  books  of  reference.*  Where- 
upon defendants  afterwards,  to  wit  on  the  days  and 
times  in  the  last  count  mentioned,  for  the  purpose 
of  making  and  constructing  the  said  railway,  and  under 
and  by  virtue  of  the  powers  and  provisious  in  the 
said  Act  and  in  the  Acts  of  Parliament  therewith 
incorporated  contained,  entered  upon  the  last  mentioned 
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close,  and  did  then  make  and  construct  the  said  railw 
in,  over  and  across  the  same,  aod  upon,  over  and  acn 
the  said  way,  doing  as  little  damage  as  could  be: 
they  lawfully  &c. :  and  did  thereby  necessarily  stop  \ 
and  obstruct  the  said  way :  which  are  the  same  & 
Verification. 

Replication.  That  the  said  way  in  the  last  count  ac 
in  the  plea  mentioned  was  and  is  a  road  within  tl 
intent  and  meaning  of  The  Railways  Clauses  Consol 
dation  Act,  1845  (a) ;  and  that  defendantSy  in  and  by  s 
entering  upon  such  close  in  the  plea  mentioned^  and  i 
so  making  and  constructing  the  said  railway  in,  over  am 
across  the  same,  and  upon,  over  and  across  the  said  way 
rendered  the  same  way  impassable  to  all  persons  whom- 
soever,  and  thereby  interfered  with  such  way  within  thi 
intent  and  meaning  of  the  aforesaid  statute.  And  plain- 
tiff  further  says  that  defendants  did  not,  at  any  time 
before  they  commenced  such  operation  as  aforesaid, 
or  before  they  so  constructed  the  said  railway  in,  over 
and  across  the  said  close  and  way,  cause,  nor  have  they 
hitherto  caused,  a  sufficient  road  to  be  made  instead  of 
the  road  so  interfered  with  as  aforesaid.     Verification. 

General  demurrer.     Joinder. 


Phipsoji^  for  the  defendants.  Upon  the  face  of  the 
second  count,  the  injury  complained  of  is  one  for  which 
The  Railways  Clauses  Consolidation  Act,  1845,  pro- 
vides a  remedy  by  compensation,  in  sect.  16,  the  amount 
of  which  is  to  be  ascertained  in  a  maimer  prescribed  by 
the  statute  itself.  The  plaintiff,  therefore,  is  confined 
to  this  statutory  remedy,  and  cannot  recover  at  common 
law.  If  the  count  had  averred  special  damage  by  the 
CJompany  8  interference  and  neglect  to  give  a  substituted 
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1851 
sect  55  {ay    But  no  special  damage  is  averred;  and  the 

plaintiff  most  follow  the  coarse  prescribed  by  sects.  16, 
43,  44,  which  were  firamed  with  a  view  of  preventing 
railway  companies  from  being  harassed  by  actions  at 
law,  and  of  giving  a  shorter  and  simpler  remedy  to  the 
aggrieved  parties.  It  is  consistent  with  the  count  that 
the  plaintiff  may  have  had  several  other  roads  besides 
the  one  interfered  with.  [Lord  Campbell  C.  J.  If  the 
power  be  conditional,  and  the  condition  be  not  per- 
formed, there  is  a  prim4  facie  right  of  action.]  Begina 
v.  8cM  {b)  is  distinguishable.  That  was  a  case  of  in- 
dictment against  a  railway  company  for  having,  under 
the  powers  of  their  private  Act,  interfered  with  a  public 
highway.  But  the  Railways  Glauses  Consolidation  Act 
creates  a  distinction  between  private  and  public  roads,  by 
giving,  in  sect.  55^  a  peculiar  and  exclusive  remedy  for 
special  damage  in  respect  of  a  private  way. 


FortesciUy  contra.  It  has  been  assumed,  on  the  other 
side,  that  the  enactment  of  a  statutory  remedy  for  a  par- 
ticular class  of  injuries  takes  away  the  common  law  right 
of  action  in  respect  of  them.  That  is  not  so.  When 
both  the  particular  class  of  injuries  and  the  remedy  pre- 
scribed are  the  creatures  of  the  statute,  there  is  no  other 
form  of  remedy  than  that  which  the  statute  provides; 


(a)  Stat.  8  &c  9  Vict  c.  20.  t,  65.  enacU  that,  **  If  any  party  entitled  to 
a  right  of  way  over  any  road  so  interfered  with  by  the  Company  shall  suffer 
any  special  damage  by  reason  that  the  Company  shall  fail  to  cause  another 
sufficient  road  to  be  made  before  they  interfere  with  the  existing  road, 
it  shall  be  lawful  for  such  party  to  recover  the  amount  of  such  special 
damage  from  the  Company,  with  costs,  by  action  on  the  case  in  any  of  the 
superior  Courts/*  and  that,  whether  he  shall  have  sued  for  the  penalty 
before  mentioned  (s.  54),  or  not ;  and  without  prejudice  to  his  right  so  to  do. 

(6)  3  q.  B,  543. 
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but  here  the  description  of  injory  complained  ol;  ai 
the  common  law  right  of  action  in  respect  of 
existed  before  the  statute;  the  statutory  remedy  i 
therefore,  cumulative  and  not  exclusive.  [Lord  Qwij 
bell  C.  J.  A  stoppage  of  a  public  highway  gave  a  rigl 
of  action  at  common  law.]  It  gave  the  right  of  actio 
to  any  party  shewing  special  damage.  [Lord  Campbe 
C.  J.  What  do  you  say  is  the  effect  of  sect.  55! 
Simply  that,  where  there  is  special  damage,  the  plainti* 
may  sue  in  respect  of  it.  [Lord  Campbell  C  J.  If  h 
could  sue,  as  you  contend,  without  special  damage, 
fortiori  he  could  sue  when  it  did  exist.]  The  work  c 
course  cannot  be  executed  without  some  obatructioi 
being  produced  :  the  obstruction  itself  may  therefore  b 
compatible  with  the  exercise  of  the  statutory  powers 
but  sect.  55  provides  that,  although  this  be  so,  still 
where  special  damage,  the  result  of  such  obstruction 
can  be  shewn,  an  action  will  lie.  [Lord  CtzmpbA 
C.  J.  That  is  scarcely  the  case  in  which  sect.  Si 
gives  the  remedy.]  There  is  no  right  to  make  th< 
road  except  under  the  statute ;  and  that  right  is  condi 
tional:  the  condition  not  being  performed,  the  Company 
are  not  within  the  authority  of  the  statute,  and  can  m 
more  justify  the  act  than  any  private  individual  could 
There  is  no  instance  of  a  common  law  right  being  taken 
away  by  statute  except  by  express  words.  And,  before 
the  statute,  any  obstruction  of  the  road,  however  slight^ 
would  give  a  right  of  action.  [Lord  Campbell  C.  J. 
The  case  described  in  sect.  55  would,  at  common  law^ 
be  the  foundation  for  an  action ;  that  is,  where  the 
Act  has  not  been  complied  with.]  It  is  rather  where 
it  has  been  insufficiently  complied  with;  the  clause 
would  hardly  apply  to  a  case  where  there  has  not  been 
even  a  colourable  compliance. 
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Phipson,  in  reply.     No  doubt  the  language  of  sect.  55   Queen  t  Bench, 


is  obscure;  but  it  must  be  construed  with  a  view  to  the 
general  bearing  and  effect  of  all  the  incorporated  statutes, 
taken  as  a  code.  The  only  complaint  in  the  replication 
189  that  a  sufficient  road  was  not  substituted;  if  the 
defendants  had  taken  issue  upon  that  fact,  the  sufficiency 
would  have  been  the  only  question  raised  at  the  trial. 
Crisp  V.  Bunbury  {a)  is  au  authority  for  the  defendants. 
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Ijord  Campbell  C.  J.  I  think  that  on  this  demurrer 
the  defendants  are  entitled  to  judgment.  They  have 
certainly  done  wrong  in  stopping  up  the  road  before 
another  sufficient  road  is  made ;  but  the  question  now 
is,  What  is  the  remedy  for  that  wrong?  The  statute 
has  provided  a  remedy  by  compensation  according  to 
the  statutory  mode:  has  the  Legislature  gone  beyond 
that,  and  confined  the  remedy  to  this  mode?  If  it  has 
not,  the  common  law  remedy  remains.  When  I  look 
at  sect.  55,  it  appears  to  me  to  indicate  a  clear  intention 
that,  except  in  the  case  where  there  is  special  damage, 
the  statutory  remedy  is  to  be  the  only  one.  What 
could  be  meant  but  that  the  action  should  be  main- 
tainable in  the  single  case  of  special  damage  being 
suffered?  Without  that  enactment,  there  would  have 
been  a  common  law  remedy  in  such  a  case:  must  not 
the  section,  then,  be  understood  as  limiting  the  remedy 
by  action  to  the  single  case  where  special  damage  has 
been  suffered  ? 

Patteson  J.  The  distinction  between  this  case  and 
Regina  v.  Scott  (b)  is  obvious.  That  case  was  tried  four 
years  before  the  passing  of  the  Railways  Clauses  Consoli- 
dation Act.     The  defendants  there  sought  to  shew  that 


(a)  8  Bing,  394. 


(b)  3  Q.  B.  543. 
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Vohtnte  xvt,  wbat  thej  had  done  was  legal  within  sect.  97  of  t 
^^^^'  special  railway  Act,  6  &  7  ^.  4.  c.  cxi.  The  Compa 
were  bound,  at  their  own  expense,  to  make  a  road 
convenient  as  that  which  they  obstructed ;  and 
remedy  was  provided  for  the  case  of  their  not  makii 
such  a  road.  The  Company  not  having  made  sucl 
road,  it  was  held  that  they  were  indictable  tor  t 
obstruction  of  the  other,  because  they  had  not  done  tb 
which  authorized  them  to  make  the  obstruction.  It  w 
contended  that  they  ought  to  have  been  indicted  for  n 
making  the  new  road;  but  after  consideration  we  he 
that  the  common  law  remedy  remained,  because  thi 
had  not  established  a  title  to  make  the  obstroctio 
But  here  the  question  is,  whether  The  Railways  Clausi 
Consolidation  Act,  1845,  limits  the  common  law  right  < 
action.  Sect.  16  gives  the  defendants  power  to  constrm 
their  railway  across  the  road :  then  sect.  53  enacts  thi 
ia  such  case,  before  they  commence  the  operations,  the 
shall  construct  a  sufficient  road,  to  be  substitute( 
Then,  by  sects.  54,  55,  if  they  do  not  construct  sue 
road  before  they  interfere  with  an  existing  private  roac 
they  shall  forfeit  20Z.  a  day  to  the  owner  of  such  road 
and  further,  if,  in  consequence  of  such  figiilure,  th 
party  entitled  to  the  right  of  way  suffers  special  damage 
he  may  sue  in  an  action  on  the  case,  whether  th< 
penalty  has  been  sued  for  or  not  The  question  ii 
whether  these  three  sections  do  not,  in  effect,  oust  th 
party  of  his  common  law  remedy.  I  think  it  would  b 
strange  if  we  did  not  so  construe  them.  First,  there  i 
a  general  power;  then  there  is  a  provision  that,  oi 
exercising  such  power,  certain  things  are  to  be  done 
and  that,  if  they  arc  not  done,  and  special  damage 
accrue  in  consequence,  the  Company  are  to  b 
liable   to  be    proceeded    against  in  a    particxilar  mode 
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and  therefore  in  no  other.      The  plea  to  the  second   <iMem'i  Bauh. 

count  sets  up  the  parliamentary  power;  the  replication        ^°^*' 

shews  that  no  sufficient  road  has  been  substituted,  but 

does  not  shew  special  damage.     I   think  that,  as  the 

true  construction  is  to  hold  the  right  of  action  limited 

except  in  a  particular  case,  and  that  case  is  not  shewn 

to  have  occurred,  the  defendants  are  not  liable  to  this 

action. 
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WiGHTMAN  J.  The  plaintiff  makes  a  .  complaint, 
not  shewing  special  damage;  the  defendants  justify 
under  the  Act.  The  Act  gives  them  the  power  to  do 
what  they  have  done,  provided  they  first  make  a  road ; 
the  replication  says  that  they  have  not  made  such  road : 
and  the  question  is.  Whether  the  action  is  maintainable 
without  special  damage.  No  doubt  the  plaintiff  is 
entitled  to  compensation ;  but  the  question  is,  Whether 
his  common  law  remedy  is  taken  away.  This  turns  on 
sect.  55:  the  road  is  not  made;  but  no  special  damage 
is  done.  Mr.  Fortescue  says  that  the  common  law  right 
of  action  is  not  taken  away,  for  want  of  express  words 
to  that  effect  It  seems  to  me  that  it  is  taken  away, 
by  necessary  implication.  For,  if  without  special  damage 
the  plaintiff  could  maintain  the  action,  a  fortiori  he 
could  do  so  with  special  damage ;  and  then  the  provision 
would  be  unnecessary.  Mr.  Fortescue  suggests  that 
sect.  55  applies  only  to  the  case  where  there  has  been  a 
road  made,  but  not  a  sufficient  one;  I  think  it  cannot 
be  so  confined. 


Erle  J«  On  this  record  it  appears  that  the  defendants 
have  obstructed  a  right  of  way  in  the  exercise  of  the 
powers   given   them    under   stat  ^   &  9   Vict  c.  20.; 


970 


Q.   B.  EASTER  TERM. 


Watkins 

V. 

Great 
northbrk 

Railway 
Company. 


Voimme^  XFl.Hnd  no  Special  damage  appears  to  have  been  do 
The  question  is.  Whether,  under  such  circumstanc 
an  action  on  the  case  is  maintainable.  Now^  sect 
enacts  that  the  power  given  to  the  company  by  1 
special  Act  shall  be  subject  to  the  provisions  of  t 
Lands  and  Railways  Clauses  Consolidation  Acts,  184 
and  that  all  owners  of  lands  which  are  injtiriou 
affected  shall  have  full  compensation.  Then  follows  wl 
appears  to  me  absolutely  to  take  away  the  common  L 
right  of  action,  the  enactment  that,  except  where  it 
otherwise  provided  by  the  general  or  special  Act,  tl 
amount  of  compensation  shall  be  ascertained  as  provide 
by  The  Lands  Clauses  Consolidation  Act,  1845.  H 
provisions  referred  to  give  the  compensation  by  means  < 
a  warrant  issued  to  a  jury,  and  other  modes  different  finoi 
a  common  law  action.  Then,  was  this  a  wrong  arisiii 
from  the  exercise  of  powers  given  by  the  Act?  Th 
Act  does  give  the  power  in  terms,  by  sect  16.  Anothe 
way  is  to  be  set  out,  but  not  always ;  only  where  ther 
is  damage  or  inconvenience  (a).  For  compensation  th< 
party  is  to  go  before  a  jury  or  umpire,  under  the  Acts 
The  Company  are  liable  to  a  penalty  if  the  road  h 
obstructed  before  a  sufficient  road  is  substituted ;  and^ 
furthermore,  the  party  entitled  to  the  right  of  way  maj 
bring  an  action  if  he  suffers  special  damage.  He  non 
claims  to  bring  an  action  without  having  suffered  special 
danger.  I  think  the  6th  section,  coupled  with  the 
clauses  which  provide  for  compensation,  expressly  takes 
away  the  right  to  such  an  action ;  and  sect  55  takes  ii 
away  by  implication. 

Judgment  for  defendants. 

(a)  Sect.  53. 


XIV.   VICTORIA. 


971 


Queen*M  Bench . 
IS51. 


In  the  Matter  of  an  Appeal  between  The  Church-  ^"^^' 
wardens  and  Overseers  of  St.  Pancras,  Appel- 
lants, and  The  Churchwardens  and  Overseers 
of  St.  Marylebone,  Respondents. 

/^N  appeal  against  the  aftermentioned  order  for  repay-  p^per  was 
ment  of  expenses  of  lodging,  maintenance,  &c.,  a  ^^S^n^**' 
special  case  was  stated  for  the  opinion  of  this  Court,  In'^^Jj.^  ^^ij" 

under  Stat  12  &  13   Vtct.  c.  45.  S.  II.  and  afterwalia 

adjudged  by 
rhe  case  stated  that  Mary  Evans,  a  pauper  lunatic,  jostices  to  be 
1  ,  «       .       .  ,        ,  ,  settled  in 

was,  by  order  of  a  justice,  dated  14th  September  1847,  parish  P.,-  and 

*^  duly  directed  to  be  received  into  the  house  of  John  rish  was  or." 

Stewart  Allen  M.D.  and  James  Jones,  keepers  of  the  sm/i^&Q^ 

Licensed  Lunatic  Asylum  at  the  workhouse  of  the  said  j^g'i/io^repay 

parish  of  Saint  Marylelxme,  the  said  house  being  a  house  ^^^  °^?J" 

duly  licensed  for  the   reception  of  lunatics,  and  the  sums  paid  by 

•'  *  them  to  the 

County  Lunatic  Asylum  being  full"  keepers  of 

such  asylum 

That,  by  an  order  of  two  justices,  dated  1 1  th  May,  for  mainte- 
1850,  the  last  legal  settlement  of  the  said  pauper  was      Ueidnoob- 
adjudged  to  be  in  the  parish  of  St,  Pancras,  Middlesex.  "JTrder^th^ar^ 
And  that,  by  another  order  of  the  same  date,  the  church-  p^^JuJJJ  *' 
wardens  and  overseers  of  St.  Pancras  were  ordered  by  ^il'^^McUhaf 
the  same  justices  to  pay  to  the  overseers  of  St.  Mary-  *J®  keepers  are 

<>  r  J  •'the  physician 

lebone  in   the   said  county  the  sum  of  &c.  (expenses  wd  master 

^  .  of  the  work- 

incurred  by  St.  Marylebone  for  the  examination  of  the  house,  salaried 

pauper  and   her  conveyance   to   the   licensed    house),  parish,  having 

and   22/.    13«.  M.,  ^' being  the   moneys  paid   by   the  interest  in  the 

asylum,  and 
accountable 
to  the  parish  for  whatever  they  receive  or  expend  as  such  keepers. 
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Foinnu  XVI.    said  overseers  of  the  poor  of  the  parish  of  St.  Maryldh 

1851 
'        to  the  said  J.   S.  Allen  and  J.  Jones  for  the  lodgii 

St.  Pancras    maintenance,"  &c.  "of  such  lunatic,  and  incurred  witl 

St.  Mary-     twelve  calendar  months  previous  to  the  date  of  the  a 

last  mentioned  order."     Copies  of  the  three  orders  w( 

annexed  to,  and  to  form  part  of,  the  case.     Counterpa 

of  the  orders,  with  the  requisite  additional  statemei 

were  duly  served  on  the  officers  of  St.  Pancrasy  ^ 

gave  notice  of  appeal. 

The  case  then  stated  that  the  said  J.  S,  Allen  and 
Jones  wercy  prior  to  and  at  the  time  of  the  making  oft 
said  order  for  the  reception  of  Mary  Evans  in  the  a 
licensed  house,  and  still  are,  duly  licensed  and  ei 
powered  by  the  Commissioners  in  lunacy,  pursuant 
Stat  8  &  9  Vict  c.  100.,  to  use  and  employ  the  sa 
house  and  premises  for  the  reception  of  lunatics. 

The  sum  of  222.  I3s.  9d.f  mentioned  in  the  order 
11th  May  1850,  was  actually  paid  by  the  overseers 
the  poor  of  St.  Marylebone  to  the  said  J.  S.  AUen  and  i 
Jones  for  the  lodging,  maintenance,  medicine,  clothii: 
and  care  of  the  said  lunatic,  and  incurred  within  tweh 
calendar  months  previous  to  the  date  of  the  said  ord^. 

Although  the  licensed  house  is  under  the  exclusiv 
management  and  care  of  the  said  licensed  proprietor] 
they  have  no  beneficial  interest  therein,  the  said  J.  i 
Alien  being  the  resident  physician  to  the  infirmary  of  th 
workhouse,  and  the  said  J.  Jones  being  the  master  < 
the  workhouse,  of  the  said  parish  of  St.  Marylebone,  an 
both  paid  by  salaries  by  the  said  directors  and  guardiai] 
of  the  poor:  but  the  said  sum  of  222.  13^.  9dL  wa 
actually  expended  in  the  lodging,  maintenance,  &c.  < 
the  said  lunatic:  and  that  and  all  other  sums  received  b 
them  as  such  licensed  proprietors  of  the  said  house  an 
expended  by  them  in  the  lodging,  maintenance,  medi 


XIV.  VICTORIA. 


973 


&r.  Pancrai 

▼. 
&r.  Mary- 

LEBONE. 


cine,  clothing,  and  care  of  the  pauper  lunatics  confined    QHtai*«  Btnck. 

I  Of  1 

in  the  said  house  are  duly  accounted  for  to  the  directors    ]___ 

and  guardians  of  the  poor  of  St.  Marylebone. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  sura  of  22L  13«.  9d!.,  so  paid  by  the  overseers  of 
St.  Marylebone  to  the  proprietors  of  the  licensed  house, 
was  paid  within  the  meaning  of  stat  8  &  9  Vtct  c. 
126.  (a),  8.  62.  the  order  of  11th  May  1850  was  to 
be  confirmed:  otherwise  to  be  quashed  so  far  as  it 
directed  repayment  of  the  said  sum  of  22/.  13^.  9^. 


HuddlestoHy  in  support  of  the  order  of  May  11th. 
The  dispute  arises  on  stat.  8  &  9  Vict  c.  126.  s.  62., 
which  enacts  that,  when  a  lunatic  sent  to  an  asylum, 
registered  hospital,  or  licensed  house,  from  one  parish,  is 
adjudged  to  be  settled  in  another,  two  justices  may  order 
repayment  by  the  parish  of  settlement  to  the  first  men- 
tioned parish  ^*  of  all  moneys  paid  by  the  treasurer  of 
the  guardians,  or  the  overseers  of  such  first  mentioned 
union  or  parish,  to  the  treasurer,  officer,  or  proprietor  of 
the  asylum,  registered  hospital,  or  licensed  house  for 
the  lodging,  maintenance,"  &c.  '*of  such  lunatic,  and 
incurred  within  twelve  calendar  months"  &c.  The 
question  is  whether  the  payment,  here  described,  by 
the  overseers  of  St.  Marylebone  to  the  keepers  of  the 
licensed  house  was  a  payment  within  the  statute,  or  was 
not  a  mere  payment  to  themselves,  the  keepers  being 
their  servants.  [Patteson  J.  The  question  seems  to  be 
whether  *^  paid,"  in  the  statute,  means  paid.]  That  is 
so.  The  sum  was  in  fact  paid  to  the  keepers  for  the 
maintenance,  &c.,  and  expended  by  them  for  that  pur- 

(a)  Repealed  by  tUt  16  &  17  Vict,  e,  97. «.  1.,  except  is  to  appoint* 
mentf  theretofore  made,  acts  done,  contracts,  kc.     See  sect  97. 
VOL.    XVI.    N.  8.  3   R 
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ViJiMmt  XVL    pose.     The  objection,  if  any,  is,  substantially,  that  il 
inconvenient  to  permit  a  licensed  asylum^  in   whicl 


St.  Pancbas    lunatic  may  be  received  under  sect  48,  to  form  part 
St.  Mary-     ^  workhouse.     But  that  is  a  question  to  be  determii 

LEBONE.  ^ 

by  the  Commissioners  in  Lunacy  under  stat.  8  &  9  F 
c.  100.  8.  15.,  and  which,  by  sect  24  of  the  same  h 
they  have  ample  means  of  deciding. 

Ballantine^  contra.  This  is  only  a  colourable  payme: 
In  fact,  the  parish  provides  for  the  pauper,  and  then  fi 
mally  lays  down  money  for  the  expenses,  and  takes  it  i 
again.  [Erie  J.  What  difference  does  it  make  to  tl 
rate  payers  ?  In  substance  the  expense  has  been  bomi 
and  in  form  a  payment  has  been  made.]  Stat  8  & 
Vict  c.  126.  8S.  2.  etseq.,  which  directs  certain  steps  to  i 
taken  for  erecting  or  providing  an  asylum  for  eac 
county  or  borough  under  the  direction  of  a  committc 
of  justices,  clearly  contemplates  an  establishment  distin< 
from  the  parish  workhouse ;  and,  throughout  the  Aci 
the  lunatic  asylum  is  evidently  considered  as  a  place  t 
which  the  lunatic  will  be  sent  from  the  parish.  Th 
supposed  asylum  here  is  no  more  than  a  lunatic  ward  o 
the  workhouse ;  and  the  question  is  whether  the  work 
houses  throughout  the  kingdom  may  be  turned  int 
lunatic  asylums.  The  propriety  of  this  has  been  mud 
doubted;  and  many  persons  have  wished  to  have  th 
opinion  of  the  Court  upon  it  [Lord  Campbell  C.  J 
Does  anything  in  the  statutes  actually  forbid  it  ?]  Thei 
is  no  express  provision. 

Lord  Campbell  C.  J.  The  whole  question  i 
whether  this  be  an  expense  which  the  Legislature  meai 
to  throw  upon  the  parish  of  settlement  All  the  requ 
sites  pointed  out  by  stat.  8  &  9  Vict  c.  126.  have  bee 
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fulfilled.     Whether  or  not  the  physician  and  master  of  Queem*i  Btnek, 
the  workhouse  ought  to  be  keepers  of  a  lunatic  asylum  at        ^®^  * 
the  workhouse,  is  for  the  determination  of  the  Commis- 
sioners in  Lunacy,  not  of  this  Court.     If  there  be  an 
objection,  the  Commissioners   should    not    grant    the 
license. 


St.  Pamceas 

▼. 
St.  Maey- 

LEBOMB. 


Patteson  J.  All  the  statutory  requisites  have  been 
complied  with.  The  state  of  things  objected  to  is  quite 
unimportant  to  the  parish  of  St.  Pancras. 

WiGHTMAN  and  Erlb  Js.  concurred. 

Order  confirmed. 


The   Queen  against  the  Inhabitants  of  The 
Township  of  Ossett. 


Sahtrdajf, 
Afeydd. 


/^N  appeal  against  an  order  of  two  justices  (dated  19th  The  curate  of 

February  1849),  by  which  the  settlement  of  David  church  in  the 

Townendy  a  lunatic  pauper  in  the  asylum  at  Wakefield^  established     ' 

was  adjudged  to  be   in  the  township  of  Ossett  in  the  gj  %^^^[  45, 

West  Riding  of  Yorkshire^  and  maintenance  ordered,  the  *°^|^  ^J,^' 

Sessions  confirmed  the  order,  subject  to  the  opinion  of  niissed  the 

the  Court  on  the  following  case.  district  church, 

-  ,  and  appointed 

It  was  admitted  that  the  pauper  was  settled  in  Ossett,   t.  in  his  stead, 
unless  he  had  gained  a  subsequent  settlement  in  the  to  act  as  such 
respondent  township  by  being  appointed  to  and  serving  yean,  with  the 

full  knowledge 
of  the  vicar 
who,  during  that  time,  held  the  cure  of  the  parish  in  which  part  of  the  district  lay.     At 
the  time  of  the  appointnieDt,  the  vicar  denied  the  power  of  the  curate  to  appoint ;  but  he  took 
no  further  or  subsequent  objection. 

Held,  on  appeal  against  an  abjudication  of  T.'s  settlement  in  another  township,  that  the 
office  was  a  public  annual  office  within  sUt.  3  &  4  FT.  &  Jlf.  e.  11.  «.  6.,  and  that  T. 
acquired  a  settlement  in  township  A, 

3  R  2 
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FoiufM  XVL    the  oflSce  of  clerk  of  Alverthorpe  Church  in  that  to 
_____  ship,  as  after  mentioned. 


The  Queen         The  respondent  township  of  Alverthorpe  with  Thor 
Inbabitents  of   which  consists  of  the  hamlet  of  Alverthorpe  and 

OsiSTT. 

hamlet  of  Thornes^  is  in  the  parish  of  IVakefieldj  in 
county  of  York  and  diocese  of  York;  and  the  s 
Alverthorpe  Church  is  in  the  said  hamlet  of  Alverthm 
and  was  erected  at  the  expense  of  the  Parliamenti 
Commissioners  under  stats.  58  G.  3.  c.  45.  and  59  G. 
c.  134.  It  was  begun  in  1823  and  completed  in  181 
A  district  was  assigned  to  the  said  church  by  an  ord 
in  council,  dated  19th  July  1830,  which  was  duly  advc 
tised ;  and  the  other  statutory  provisions  were  compli< 
with.  The  district  assigned  comprised  the  whole  of  tl 
hamlet  of  Alverthorpe  and  part  of  another  townsh 
{Stanley  cum  Wrenthorpe)  also  in  the  same  parish  i 
H^akefieldy  but  no  part  of  the  hamlet  of  Thames.  Tl 
hamlet  of  Thomes  has  a  church  of  its  own,  to  which  it 
assigned  as  an  independent  district 

In  1825  the  Commissioners  duly  assigned  a  stipend  C 
the  minister,  and  a  salary  of  15/.  a  year  to  the  clerk,  c 
Alverthorpe  (vhurch,  to  be  paid  out  of  the  pew  rents 
At  the  time  the  church  at  Alverthorpe  was  built,  th 
Rev.  Samuel  Sharp  was  and  still  is  vicar  of  the  parisl 
of  Wakefield;  and  he,  on  the  opening  of  the  sai( 
church,  appointed  Benjamin  Beaumont  to  be  clerl 
thereof.  In  1826  the  Rev.  Peter  Blackburn  was  dub 
appointed  by  the  Rev.  5.  Sharp  to  be  minister  of  th< 
said  church,  and  was  duly  licensed  for  that  purpose 
In  the  Spring  of  1828  Mr.  Blackburn^  without  con 
suiting  Mr.  Sharp  (as  Mr.  Blackburn  considered  tha 
the  appointment  of  the  clerk  was  in  himself),  dismissec 
the  said  Beaumont^  the  then   clerk,  and   verbally  ap 


K 
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pointed    David    Tawnend,   the   pauper,   clerk    of   that   Qim«ii'«  Bench, 

church,  at  the  yearly  salary  of  16t     Shortly  after,  the  ! — 

Rev.  S.  Sharp,  as  vicar  of  Wakefield,  told  Mr.  Black-    Th«^""» 
bum  that  he  had  no  right  to  dismiss  Beaumont  from    ^^J^^^""^ 
the  office  of  clerk,  as  he,  the  vicar,  considered  the  right 
vested  m  him.     No  steps,  however,  were  taken  by  the 
vicar,    or  by  Beaumont,    to    remove   the  pauper  and 
reinstate  Beaumont.     The  pauper,  upon  such  appoint- 
ment, began  and  continued  to  act  as  clerk  for  about 
eight  years  from  the  time  of  such  appointment,  when 
the  minister  of  the  church  ceased  to  employ  a  clerk. 
During  the  whole  time  when  he  so  served  the  said  office 
of  clerk,  he  resided  with  his  family  in  the  hamlet  of 
Alvertharpe  in  the  respondent  township,  and  within  the 
district  assigned  to  Alvertharpe  Church. 

About  November  1830  Mr.  Blackburn  ceased  to  be 
minister  of  Alverthorpe  (/hurch,  and  was  succeeded  by 
the  Rev.  W.  T.  Alderson,  who  was  duly  appointed  by 
the  Rev.  Mr.  Sharp,  and  licensed.  There  was  no  ex- 
press appointment  of  the  pauper  as  clerk  of  the  said 
church,  except  the  above  mentioned  appointment  by  Mr. 
Blackburn  in  1828.  Mr.  Alderson,  when  he  became  the 
minister,  did  not  expressly  appoint  the  pauper  to  be 
clerk :  he  found  him  there,  acting  in  that  capacity,  and 
left  him  in  that  situation  when  he  ceased  to  be  minister, 
in  1834.  There  is  no  other  incumbent  of  Wakefield 
parish  except  the  vicar.  The  Rev.  James  Morant  was 
appointed  curate  of  Alverthorpe  Church  by  the  said  vicar 
in  the  Spring  of  1834,  and  duly  licensed  thereto  by  the 
Archbishop  on  2.5th  March  1834.  Mr.  Morant  con- 
tinued curate  of  Alverthorpe  Church,  and  performed 
the  duties  for  several  years  immediately  succeeding  his 
appointment.     The  pauper  was  acting  as  clerk  of  Alver- 
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Veiwmt  XV L  thorpe  whcn  Mr.  Moroni  was  appointed,  and  perfon 
'^^^'  the  duties  of  clerk  of  that  church  during  all  the  t 
The  QoEEN  jyi^,^  Moront  was  curate.  Mr.  Morant  never  made 
^^^m  ^^  appointment  of  the  pauper  as  clerk,  atod  did  not  ki 
by  whom  he  had  been  appointed.  Neither  Mr.  Bh 
bum,  Mr.  Alderson  nor  Mr.  Morant,  during 
respective  times  they  were  curates,  received  any  sal 
from  the  vicar,  or  out  of  the  endowment  of  the  vicaraj 
but  each  of  them,  during  the  time  he  was  such  cun 
received  the  whole  of  the  stipend  assigned  to 
spiritual  person  for  the  time  being  appointed  to  se 
the  said  church  by  the  assignment  of  September  18 
and  also  a  provision  for  an  endowment  for  the  minit 
for  the  time  being  of  Aherthorpe  Church,  out  of 
Queen  Anne*8  Bounty  fund.  Alverthorpe  (church  ne 
had  any  separate  churchwardens  of  its  own,  the  chur 
wardens  being  appointed  for  the  parish  of  Wiahefi 
and  one  of  these  churchwardens  being  resident  in  ' 
township  of  Alvertfiorpe,  and  being  considered  as  acti 
for  and  representing  the  township  of  TTiomes,  althoi: 
in  fact  appointed  for  the  whole  parish  of  Wakefield. 

If  this  Court  should  be  of  opinion  that,  under  i 
above  circumstances,  the  pauper  gained  a  settlement  by 
execution  of  the  said  office  of  clerk,  the  order  of  Sessi* 
and  the  order  of  justices  were  to  be  quashed :  if  the  Co 
should  be  of  a  contrary  opinion,  to  be  confirmed. 

Pashley  and  Hardt/y  in  support  of  the  order  of  Sessic 
The  pauper  did  not  "  execute  any  public  annual  offi 
for  one  year,  within  the  meaning  of  stat  3  &  4  fP 
M.  c,  ll»  s,  6.  His  office,  assuming  that  he  was  enti 
to  hold  it,  was  only  quoad  sacra.  [Lord  Campbell  C 
Do  you  contend  that  the  office  of  parish  clerk   is 
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withinthemeaDiDeof8tat3&4fr.&ilf.c.  11.«.6?]  That  Quem',  Bnek. 

is  a  different  tenure ;  here  the  pauper  was  not  parish  1__ 

clerk,  in  which  case  his  oflSce  would  have  been  in  the    '^*  ^^^^^ 

nature  of  a  freehold,  but  merely  a  kind  of  assistant  to   In^Wtanu  of 

the  curate  of  the  district  church.     Under  sect   12  of 

Stat  59  G.  3.  c.  134'.  the  rights   of  the   incumbent  of 

the  parish,   as  such,    including  his  right  to   appoint, 

cease  with  the  death  of  the  existing  incumbent,  which 

might  happen   in  less  than  a  year  after  the  pauper's 

appointment:  his  office,  therefore,  cannot  properly  be 

called  an  annual  one.     [Lord  Campbell  C.  J.     Then 

your  objection   is  founded,  not    on   the   functions  of 

his  office,  but  on  the  tenure  ?]     That  is  one  objection. 

The  office  of  curate  has  been  held  not  to  be  within  the 

statute;  Rex  v.  Over  (a),  Rex  v.  Wantage {h).     [Erie  J. 

Was  not  that  because  the  office   might  determine  in 

less   than   a  year?]     The  judgments   appear    to  rest 

also  on  the  ground  that  it  was  not  an  office  at  all.     But 

the  other  ground  of  objection  applies  to  the  present  case 

as  well.     [Lord  Campbell  C.  J.     He  is  appointed  by 

the  year.     I  do  not   see   that   any  objection   can   be 

raised  to  the  tenure ;  the  question  is  rather  as  to  the 

functions  of  the  office.] 

Next,  the  office  which  the  pauper  holds  cannot  pro- 
perly be  called  a  ^'public*'  office  within  the  meaning  of 
the  statute.  There  is  not  that  sort  of  notoriety  which  the 
Legislature  intended  should  attach  to  an  annual  office  in 
order  to  give  the  holder  a  settlement  The  office  cannot 
be  strictly  said  to  have  been  executed  in  either  the  "town 
or  parish"  of  Wakefield;  it  was  executed  within  a  district, 
part  of  which  only  is  within  the  parish  in  question,  the 

(o)  Burr,  S.  C.  746.  (6)  2  Eagt,  66. 
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iWtnw  xri.    remainder  being  in  another  which  also  sapports  its  o 

poor.      The   district  church    (with   the   ezceptioDy 

The  QoEBN     eoQj^ge^  Qf  the  free  seats)  is  not  open  to  the  whole  of  i 

^^ETO**'   parish;  and  the  oflSce,  therefore,  has  not  at  all  events 

notoriety  throughout  the  whole  parish.     [Lord  Campi 

C.  J.     The  holder  of  it  proclaims  the  banns  of  parti 

within  the  parish.      Wightman  J.     A  collector  of  tl 

land  tax  has  been  held  to  be  within  the  statute  (a).     I 

need  not  be  collector  within   the  parish   in   the   stri 

meaning  of  the  word :  the  exercise  of  his  office  ther 

among  other  places,  would  give  it  sufficient  notoriety 

On  the  other  hand,  a  governor  of  a  parochial  union  worl 

house,  under  stat  22  O.  3.  c.  83.,  and  an  organist  of 

parish  church,  have  been  held  not  to  come  within  tfa 

meaning  of  the  statute  (&).     Rex  v.  Amlwch  (c)  must  b 

admitted  to  be  an  authority  against  the  order  of  Session! 

[Lord  Campbell  C.  J.     But  for  that  decision,  I  shoul 

be  disposed  to  consider  this  the  strongest  point  on  th 

side  of  the  respondents.] 

Further,  assuming  the  office  to  be  a  '*  public  annua 
office"  within  the  statute,  the  pauper  was  not  properlj 
appointed.  [Lord  Campbell  C.  J.  Can  we  enter  inti 
that  question,  as  if  we  were  on  a  quo  warranto  ?]  Ii 
questions  of  settlement  gained  by  holding  an  office,  th( 
Court  has  entered  into  the. question  of  the  validity  o 
the  particular  appointment.  [Lord  Campbell  C.  J 
Here  the  pauper  was  appointed,  at  all  events,  with  tb 
full  knowledge  of  the  vicar.]  The  Sessions  have,  h 
implication,  found  that  he  was ;  it  is  open  to  this  Coui 
to  negative,  by  implication  also,  the  fact  of  such  know 

(a)  Rex  V.  ffamnumd,  2  Bott.  173,  PL  233.  6th  ed. 

(b)  Seo  ArchMtfB  Poor  Law,  656  (7tb  ed.). 

(c)  4  B.^  a  757. 


XIV.  VICTORIA.  981 

ledge.     It  certainly  appears  that  the  vicar,  many  years  Queen'$  Bench. 

ago,   objected   to    the    appointment,    though    he   took  * 

no  other  steps.  [Wiffhtman  J.  His  objection  was  TheQosKN 
rather  to  the  dismissal  of  the  predecessor.]  The  vicar  Inhjbiunu  of 
himself  ought  to  have  appointed.  [Lord  Campbell 
C.  J.  Is  it  not  sufficient  if  he  suffers  the  curate  to 
appoint,  and  the  appointment,  when  made,  to  stand  ?] 
Not  where,  as  in  the  present  case,  the  right  of  ap- 
pointment is  given  to  him  by  statute;  when  a  sta- 
tute gives  such  a  right,  the  mere  waiving  of  any  objec- 
tion by  the  party  having  the  right  will  not  render  valid 
an  appointment  not  actually  made  by  him ;  Roberts  v. 
Price  (a)y  Rex  v.  Stogursey  (ft).  The  clerk  is  rather  the 
officer  of  the  incumbent  of  the  parish  than  of  the  incum- 
bent of  the  district  church;  King  v.  Alston (c).  The 
law  has  always  looked  closely  to  the  formality  of  ap- 
pointments to  offices  creating  a  settlement  under  stat.  3  &  4 
W.  &  M,  c.  11.  5.  6. ;  Reffina  v.  Newmarket,  St.  Mary  (rf), 
is  an  instance.  Sect.  29  of  stat  59  O.  3.  c.  134.  enacts 
that  the  clerk  in  every  district  church  shall  be  appointed 
annually  by  the  ^^  minister"  of  such  church.  And,  as 
sect  12  in  eflPect  enacts  that  the  person  who  is  incumbent 
of  the  parish  at  the  time  of  the  establishment  of  the  dis- 
trict church  shall  be,  to  all  intents  and  purposes,  minister 
of  such  district  church  till  his  death,  it  is  clear  that  the 
only  person  properly  authorized,  under  the  statute,  to 
appoint  in  the  present  case  was  the  then  vicar.  In  fact, 
neither  was  the  pauper  here  regularly  appointed,  nor  his 
predecessor  regularly  dismissed. 

Hall  and  Picheringy  contr^  were  not  heard. 

(a)  4  Com.  B,  231.  (6;   I  B.  ^ /id,  795. 

(c)  12  Q.  B,  971.    See  p.  982.  (rf)  3  .4.  A-  J?.  151. 
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Ftbme  XVI.       Lord  Campbell  C.  J.    I  am  of  opinion  that  tl 
pauper  acquired  a  setdement  in  the  respondent  towr 


The  QuKBN  ghip  undgr  Stat  3  &  4  fr.  §•  3f.  c.  1 1.  5.  6.  The  office  i 
^^*"*»®^  question  is  made  an  annual  one  by  the  Act:  so  fai 
therefore,  there  is  no  objection.  As  to  the  functions 
they  are  the  same  as  those  of  a  parish  clerk ;  and  i 
has  been  decided  that  that  office  does  confer  a  settle- 
ment under  the  statute.  The  office  is  also  clearly  a 
public  one  within  the  meaning  of  the  Act :  indeed  no 
one  in  the  district  is  more  likely  to  be  seen  and  noticed 
than  the  person  holding  such  office.  There  is  no  ana- 
logy between  his  position  and  that  of  a  parish  organist, 
who  is  scarcely  seen  at  all.  The  objection  raised  upon 
the  fact  that  all  the  district  is  not  within  the  parish  has 
not  been  pressed.  As  to  the  appointment :  if  it  could  be 
shewn  that  the  pauper  had  usurped  the  office,  and  had 
continued  to  exercise  it  illegally,  I  should  have  held 
that  the  mere  fact  of  such  exercise  did  not  confer  a 
settlement.  But  that  is  not  the  case  here  :  he  held  the 
office  with  the  full  knowledge  of  the  vicar,  and  without 
any  objection  being  made  by  him,  for  many  years.  I^ 
therefore,  the  vicar  did  not  originally  appoint,  he 
must  be  held  to  have  ratified  the  appointment  when 
made. 

Patteson  J.  In  Rex  v.  Stogursey  {a)  Lord  TenJterdtn 
expressed  some  doubt  whether  the  office  of  parish  clerk 
was  a  public  annual  office  within  stat  3  &  4  ^  ^  itf. 
c.  11.  i.  6. ;  but  added  that,  although  there  might  be  a 
difference  between  that  statute  and  stat.  9  &  10  ^.  3. 
c.  11.,  the  pauper,  in  the  case  then  before  the  Court, 

(«)  1  B.  4-  Ad.  795. 
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was  in  fact  never  placed  in  the  office  at  all,  not  even  a  QueeH*$  Bench, 
colourable  appointment  having  been  made.     Here  the  ' 

pauper  is  put  into  office  by  the  curate ;  the  vicar  remon-  "^^  Queen 
strates,  but  does  not  follow  up  his  objection;  and  the  ^^^^^^^ 
pauper  continues  to  hold  office  for  many  years.  I  think 
that,  under  these  circumstances,  he  must  be  held  to  be 
properly  in  office  at  last,  if  he  was  not  so  at  first. 
Rex  V.  Bobbing  {a)  is  an  authority  in  favour  of  such 
an  inference. 

WiGHTMAN  J.  The  only  point  in  the  present  case 
upon  which  a  question  could  be  raised  is  that  with  respect 
to  the  appointment.  In  Rex  v.  Stogursey  {b)  there  was 
no  appointment  of  any  kind,  nor  any  subsequent  ratifi- 
cation ;  the  Court  remarked  that  there  was,  in  fact,  no 
execution  of  the  office ;  and  it  was  observed,  at  the  same 
time,  that,  if  any  ratification  had  taken  place,  a  settlement 
might  have  been  acquired.  In  the  present  case  the 
vicar,  though  he  objected  to  the  appointment  by  the 
curate,  made  no  final  objection  to  the  pauper's  holding 
under  it;  and  I  think  the  vicar  must,  therefore,  be 
considered  as  having,  in  efiect,  ratified  the  appointment. 

Erle  J.  I  am  of  opinion  that  this  is  a  public  annual 
office  within  the  statute.  The  pauper  was  appointed  to 
it  by  a  person  who  had  no  right  to  appoint ;  but  the  fact 
of  the  vicar,  who  had  the  right,  not  making  any  ultimate 
objection  must  be  considered  as  amounting  to  a  ratifi- 
cation. 

Order  of  sessions  quashed. 

(«)  bA.^E.  682.  (6)   I  B,  §•  Ad.  796. 
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CoLLETT  against   The   London   and    North 
Western  Railway  Company. 


Declaration,  in 
case,  alleged 
that  defendants 
were  the  pro- 
prietors of 
Th€  London  ^ 
North  Wutem 
Raiiway^  and 
of  certain  car- 
riages &c. 
us^bjT 
them  on 
the  same ; 
that  the  mails 


/^ASE.  The  declaration  charged  that  whereas  the 
said  Company,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances,  &c.,  were  the  owners  and 
proprietors  of  the  London  §•  North  Western  Railway, 
and  of  certain  carriages  and  locomotive  engines  used 
by  them  for  the  carriage  and  conveyance  of  passengera, 
goods  and  chattels   upon   and   along  the  said  railway 

from  London  to  divers  other  places,  and,  among  such 
from  Jlf  to  Ttf 
among  others,    places,  to  Tamworth,  and  from  the  places  aforesaid  to 

quired  to  be,      London,  for  hire  and  reward  to  them  &c.     And  that, 
and  were,  car- 
ried by  defend- 
ants in  and  on 
the  said  rail- 
way, pursuant 
to  stet.  I  &  2 
Viei,  c.  98.  : 
that  plaintiff 
was  an  officer 
of  the  Post 
Office  whom 
the  Postmaster 


before  and  at  the  time  of  the  committing  &c.,  to  wit 
on  &c.,  the  mails  or  post  letter  bags  from  London  to 
Tamworthy  among  others,  had  been  required  to  be,  and 
were,  carried  by  defendants  in  and  on  the  said  rail- 
way, pursuant  to  the  provisions  of  an  Act  of  Parliament 
entitled  "  An  Act  to  provide  for  the  conveyance  of  the 

T 

General  had 

reasonably  required  defendants  to  carry  and  convey  in  and  upon  the  carriage  conveying  the 
said  mails,  and  defendants  were  then  carrying  and  conveying  plaintiff,  as  such  officer,  in  a 
carriage  of  defendants  on  the  said  railway,  in  which  carriage  the  mails  were,  and 
plaintiff,  then  being  such  officer,  and  as  such  officer,  was  lawfully  in  the  said  carriage :  and 
thereupon  it  became  the  duty  of  defendants  to  use  proper  care  and  skill  in  carrying 
and  conveying  plaintiff:  yet  defendants  did  not  use  due  and  proper  care  and  skill  in 
carrying  and  conveying  plaintiff,  but  neglected  so  to  do ;  and  took  so  little  care,  and  so 
negligently  and  unskilfully  conducted  themselves  in  and  about  the  carrying  and  conveying 
plaintiff,  and  in  conducting,  ^c.  the  carriage  in  which  he  then  was  as  aforesaid,  and  the 
engine  and  other  carriages  on  the  said  railway,  that  the  said  carriage  received  a  concussion, 
whereby  plaintiff  was  injured  &c.  (allegation  of  special  damage). 

Held,  on  demurrer,  that  by  stat.  1  &  2  Vict.  c.  98.  a  duty  was  imposed  on  defendants 
to  use  proper  care  and  skill  in  conveying  plaintiff,  as  alleged  in  the  declaration,  and  that  thej 
were  liable  to  plaintiff  in  an  action  on  the  case  for  injury  sustained  by  him  through  their  neglect 
to  use  such  care  and  skill. 
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mails  by  railways'*  (a):  that  plaintiff,  before  and  at  the  Qneen^B Bench. 
time  &c.,  was  an  officer  of  the  Post  Office,  whom  the 
Postmaster  General  had  reasonably  required  of  the  de- 
fendants that  they  should  take  up,  carry  and  convey  in 
and  upon  the  carriage  conveying  the  said  mails  or  post 
letter  bags,  and  defendants  had  then  taken  up  and  were 
then  carrying  and  conveying  plaintiff  as  such  officer  in 
and  upon  a  carriage  on  the  said  railway,  in  which 
carriage  the  said  post  letter  bags  then  were ;  and  plain- 
tiff, then  being  such  officer,  and  as  such  officer,  then  was 
lawfully  in  and  on  the  said  last  mentioned  carriage  as 
such  officer:  And  thereupon  it  became  and  was  the 
duty  of  defendants  to  use  due  and  proper  care  and 
skill  in  and  about  the  carrying  and  conveying  plaintiff  : 
Yet  defendants,  not  regarding  their  said  duty  in  that 
behalf,  did  not  use  due  and  proper  care  or  skill  in 
and  about  the  carrying  and  conveying  the  plaintiff,  but 
omitted  and  neglected  so  to  do,  and  then  took  so  little 
and  such  bad  care,  and  so  negligently  and  unskilfully 
conducted  themselves  in  and  about  the  carrying  and 
conveying  plaintiff  in  his  said  journey,  and  in  con- 
ducting, managing,  and  directing  the  carriage  in  which 
plaintiff  then  was  as  aforesaid,  and  the  engine  to  which 
the  same  was  then  attached,  and  certain  other  carriages 
of  the  defendants  then  on  the  said  railway,  and  the  said 
railway  itself,  that,  by  means  of  the  premises,  and  by 
and  through  the  mere  carelessness,  negligence,  and  im- 
proper conduct  of  defendants  in  that  behalf,  the  said 
engine  which  was  then  drawing  the  said  carriage  in 
which  plaintiff  was  such  passenger  was  run  and  driven 
with  great  violence  upon  and  against  a  certain   other 


(a)  1  &2  yict.e,9Q. 
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have  arisen  or  did  arise  are  not  stated  with  sufficient  or  Q«<c«i'«  Btiuk, 

any  certainty:    and  that  the  declaration  is  in  other  ! — 

Joinder. 


respects  &c. 


CawUnff,  for  the  defendants.  The  Company  have 
entered  into  no  contract  with  the  plaintiff:  if  there 
be  a  contract,  it  is  between  the  Company  and  the  Post- 
master General,  and  arises  under  the  provisions  of  stat, 
1  &  2  Vict.  c.  98.  [Lord  CampbeU  C.  J.  There  is 
of  course  a  duty  cast  upon  the  Company  to  carry  safely 
whatever  they  are  bound  by  statute  to  carry  at  alL] 
The  question  is:  To  whom,  and  in  respect  of  whom, 
is  that  duty  to  be  performed?  Here  is  a  duty 
arising  from  an  implied  contract,  as  from  the  express 
contract  in  Boarman  v.  Brawn  (a) ;  and,  that  contract 
being  with  the  Postmaster  General,  it  is  towards  him 
that  the  duty  to  carry  safely  is  to  be  observed.  By 
sect  1  of  Stat  1  &  2  VtcL  c.  98.,  the  arrangements 
for  the  conveyance  of  the  mails  are  to  be  made  by  the 
various  railway  companies  to  the  satisfaction,  and  subject 
to  the  regulation,  of  the  Postmaster  General.  Sect  6 
declares  him  to  be  the  person  who  is  to  remunerate  the 
companies;  and  by  sect  8  he  has  the  power  of  determin- 
ing their  services  at  six  months'  notice.  The  Company, 
therefore,  under  the  statute,  enter  into  an  implied  con- 
tract to  carry  safely  according  to  the  directions  of  the 
Postmaster  General.  There  is  no  allegation  that  the 
defendants  did  not  do  this.  [Lord  CampbeU  C.  J.  Could 
it  be  said  that  the  sheriff  of  the  county,  who  has  to 
convey  the  Judges  of  assize,  enters  into  a  contract  with 

(a)  3  Q.  J9.  511,  in  Ezch.  Ch.,  revening  the  judgment  of  Q.  B.  in 
Boorman  v.  Brown,  Jadgment  of  Ezcb.  Cb.  affirmed  in  Dom.  Proc  Brown 
▼.  Boorman^  11  CI.  fy  F,  1 . 
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them  to  carry  them  safely?  Erie  J.  In  Lamgridge 
Levy  (a)  an  action  was  brought  in  the  form  of  ctt 
upon  a  breach  of  duty  arising  out  of  an  implied  contni/ 
and  the  plaintiff  recovered.  On  error  in  the  Elxchequ 
Chamber  (&)  the  judgment  was  a£Bnned*  The  contra 
there  was  not  directly  with  the  plaintiff;  but  the  plaint 
recovered  because  the  defendant  knew  that  the  plaint 
was  to  use  the  article  sold  which  did  the  miscjiiel 
There  was  no  such  knowledge  here.  In  Howard 
Shepherd  {c)  it  was  intimated  that  the  plaintidHB  rigl 
of  action  in  Levy  v.  Langridge  {b)  rested  on  the  acta; 
fraud  practised  by  the  defendant:  in  that  view  tt 
case  is  inapplicable  to  an  action  arising  upon  cor 
tract.  If  this  were  a  contract  with  each  person  i 
the  service  of  the  Postmaster  General  who  makes  as 
of  the  Company's  carriages^  the  Company  would  h 
placed  in  a  situation  of  great  hardship.  They  would  b 
liable  to  an  action  from  each  one  of  them  who  happenec 
to  suffer  any  damage  while  in  the  carriages.  [Lord 
Campbell  C.  J.  You  admit  that  it  is  their  duty  to  cany: 
is  it  not  their  duty  to  carry  safely?]  It  would  be  mani- 
festly unfair  to  make  the  Company  liable  for  accidents 
which  perhaps  might  occur  from  the  improper  mannei 
in  which  the  persons  in  question  made  use  of  the 
conveyance  provided.  [Lord  Campbell  C.  J.  01 
course,  if  the  accident  occurred  through  the  plaintiff'i 
own  negligence,  he  would  have  no  right  of  action 
Wtghtman  J.  Suppose  the  averment  here  had  been 
that  it  was  the  duty  of  the  Company  to  carry  with  dui 

(a)  2M,^  W.  519. 

(6)  Levy  v.  Langridge,  i  M.  ^  ff,  337. 

(c)  9  Com,  B.  297.  322.  See  Gerhard  v.  Bates,  7  B.  ^  B,  47S. 
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skill  according  to  the  orders  of  the  Postmaster  General.]    Quem't  Btneh. 

I  Off  I 

The  defendants  would  not  have  had  a  locus  dtandL     But ' 

here  it  does  not  appear  that  they  did  not  carry  with  due 
skill  according  to  the  orders  of  the  Postmaster  General. 
There  is  nothing  to  shew  that  the  van  containing  the 
letters,  the  only  part  of  the  train  in  respect  of  which 
their  obligation  to  the  Postmaster  General  exists,  was 
injured  by  the  collision. 
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Bramwelly  contr^  was  stopped  by  the  Court. 

Lord  (yAMFBBLL  C.  J.  I  am  of  opinion  that  there  is 
no  difficulty  in  the  question  which  has  been  raised.  The 
allegation  that  it  was  the  duty  of  the  Company  to  use 
due  and  proper  care  and  skill  in  conveying  is  admitted. 
That  duty  does  not  arise  in  respect  of  any  contract 
between  the  Company  and  the  persons  conveyed  by 
them,  but  is  one  which  the  law  imposes:  if  they  are 
bound  to  carry,  they  are  bound  to  carry  safely ;  it  is  not 
sufficient  for  them  to  bring  merely  the  dead  body  to  the 
end  of  the  journey.  They  must  exercise  a  reasonable 
care  in  performing  the  duty  which  is  cast  upon  them  by 
the  Act :  if  the  plaintiff  has  been  injured  through  the 
want  of  such  reasonable  care,  he  has  a  right  of  action. 


Patteson  J.  The  plaintiff^s  right  to  sue  arises,  not 
from  any  particular  contract  with  the  defendants,  but 
from  their  general  duty  to  carry  the  mails  and  officers. 
The  only  contract  which  could  exist  is  the  contract  as  to 
remuneration  which  might  arise  under  sect.  6.  It  has 
been  contended  that,  if  there  is  any  contract  on  the  part 
of  the  defendants,  it  is  with  the  Postmaster  General. 
But  there  is  certainly  a  duty  imposed  upon  them  in  rc- 

voL.  xva.  N.  s.  3  s 
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spcct  of  the  plaintiff,  to  convey  safely  :  and  it  wool 
strange  if  the  Postmaster  General  is  to  sue  for  an  ii 
to  the  plaintiff  caused  by  the  neglect  of  this  daty.  ! 
injury  is  properly  the  subject  of  an  action  on  the 
by  the  plaintiff. 

WiGHTBiAN  J.  It  was  clcarly  the  duty  of  the  del 
ants  to  convey  safely,  as  alleged ;  and  that  duty  doe 
arise  from  any  contract,  but  is  cast  upon  them  by 
1  &  2  Vict  c.  98. 

Eblb  J.    The  defendants  have  a  public  duty  Co 
form  in  conveying  the  servants  of  the  public  safely: 
plaintiff  has  been  injured  by  their  neglect  in  the  ] 
formance  of  that  duty,  and  has  a  right  of  action 
consequence. 

Judgment  for  plaint 


Tuetday, 
May  6th. 


Holt  against  Daw. 


^RESPASS   for   breaking  and  entering    plaintifl 
close,  called  Six  Acre  Rr/ams,  with  horses  and  carl 


A  plea,  justify. 

ing  an  ulegra 

tretpau  as 

committed  in 

exercise  of  a 

right  of  way,  is 

suiBciently 

certain,  as  to 

the  premises  in 

respect  of 

which  the  way  .       i       -•        *  i«   •    • 

is  claimed,  if  it  certam  lands   thereunto  adjoining,  and  another  elo 

describe  them 

as  **  a  close  in 

the  parish  '*  &c.  **  and  countir*'  &c.,  "  called  J?.,  with  certain  lands  thereunto  adjoiniiig ;  a 

anotner  close  called  Af.,  and  divers,  to  wit  two,  other  closes  next  adjoining  tberauiitc 

claiming  a  way  from  B,  to  M.  and  back  for  the  better  use,  occupation,  &c.  of  B^  and 

said  lands  adjoining  thereto,  and  of  M,  and  the  said  adjoining  closes,  reapectireljr. 


&c.,  and  there  committing  various  acts  of  trespass. 

Plea  5.  That,  before  and  at  the  times  when  8u 
defendant  was  the  occupier  of  a  certain  close  in  tl 
parish  and  county  aforesaid,  called  Backside  Mead,  wii 
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1851 
adjoining  thereunto;   and  that  defendant  and  the  re- 


spective occupiers  for  the  time  being  of  the  said  several        ^^^-'^ 
closes  and  lands^for  and  during  the  full  period  of  twenty        ^a^- 
years  next  before  the  commencement  of  this  suit,  have, 
and  each  of  them  hath,  actually  had,  used  and  enjoyed, 
as  of  right  and  without  interruption,  and  they  have  and 
each  of  them  hath  been  accustomed  to  have,  &c.,  as  of 
right  &c.,  a  certain  way  for  himself  and  themselves,  his 
and  their  servants,  to  go,  return,  pass  and  repass  on  foot 
and  with  horses,  &c.,  and  with  carts,  waggons  and  other 
carriages,   from    the    said    Backside  Mead  unto,  into, 
through,  over  and  along  the  said  Six  Acre  Ryams,  and 
thence  unto  and  into  the  said  Mead,  and  so  thence  back 
again  unto  and  into  the  said  Backside  Mead,  at  all  times 
of  the  year,  at  his  and  their  free  will  &c.,  for  the  better 
use,  occupation  and   enjoyment  of  the   said  Backside 
Mecdy  the  said  lands  adjoining  thereunto,  and  the  said 
Mead  and  the  said  adjoining  closes,  respectively :  Where- 
fore defendant,  being  such  occupier,  and  having  occasion 
to  use  the  said  way  for  the  said  purposes,  at  the  times 
when  &a,  by  himself  and  his  servants,  and  with  the  said 
horses  &c.,  and  with  the  said  carts  &c.,  went,  passed  and 
repassed  in  by  and  along  the  said  way  through,  over 
and  along  the  said  Six  Acre  Ryams,  using  the  said  way 
there  for  the  said  purposes,  and  on  the  occasion  afore- 
said, as  he  lawfully  might  for  the  cause  aforesaid :  and, 
in  so  doing,  defendant,  with  the  feet  &c.,  necessarily  and 
unavoidably  trod  down  &c.  (justifying  various  imputed 
trespasses) ;  as  it  was  lawful  &c. :  which  are  the  alleged 
trespasses  &c.     Verification. 

Demurrer,  assigning  for  causes:  That  the  plea  does 
not  shew  with  sufficient  certainty  in  respect  of  what 
3  s  2 
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1851.       ^j.^^  j^j^^  ^^j  ^j^^  g^jj  ^1^^  csX\eA  Meady  the  defendai 

"^'-^  claims  the  supposed  right  of  way  in  the  said  plea  mei 
^Aw.  tioned,  or  attempts  to  justify  the  trespasses  there: 
mentioned;  nor  the  number  or  names  or  abuttals  < 
boundaries  of  the  said  other  closes  and  lands  respe 
tively,  nor  their  situation,  parish  or  county  :  and  for  th 
the  supposed  right  of  way  in  that  plea  alleged  is  m 
pleaded  with  sufficient  certainty  and  particularity ;  an 
for  that  divers  rights  of  way  are  in  substance  and  eflfa 
pleaded  and  included  in  the  same  plea;  and  the  sal 
plea  is  in  that  respect  double  and  ambiguous,  & 
Joinder. 

W.  R.  Cole,  for  the  plaintiff^  (a).  The  plea  is  bai 
for  the  reasons  stated  in  the  demurrer.  The  defendant^! 
right,  if  available,  must  be  in  respect  of  the  whole  pre 
mises  in  respect  of  which  he  claims;  but  the  questior 
is,  what  constitutes  the  whole.  The  plaintiff^  niight  dis- 
pute the  right  in  respect  of  one  parcel  and  admit  it  in 
respect  of  another;  and  the  pleading  should  give  him 
an  opportunity  of  doing  so.  Stat.  2  &  3  fV.  4.  c.  71. 
8,  5.  does  not  dispense  with  this  obligation.  More  cer- 
tainty is  required  in  a  plea  than  in  a  declaration.  There 
is  a  difference  between  a  right  to  go  to  a  private  close 
and  to  go  to  a  highway.  If  a  man  may  use  a  way  for 
the  purpose  of  going  to  a  public  highway,  he  may  use  it 
to  go  wherever  that  highway  leads :  but,  if  he  may  use 
a  way  for  the  purpose  of  going  to  one  private  close,  it 
does  not  follow  that  he  may  use  it  to  go  to  the  next. 
"  It  has  been  held  that,  if  a  man  has  a  right  of  way 

(a)  The   case   was    argued    before   Lord    CampbeB.  C.   J.,   I^utewn, 
Wightman  and  Erie  J^ . 
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to  a  close  called  A,,  he  cannot  justify  using  the  way  to    QuienfBenih. 
go  to  A,  and  from  thence  to  another  close  of  his  own 
adjoining  to  -4. ;"  Allati  v.  Gomme{a).     [Lord  Campbell        ^^^^^ 
C.  J.     That  is  very  old  law.]     In  the  last  cited  case,         ^'^^' 
one  Browne,  through  whom  the  defendant  justified,  had 
conveyed  a  piece  of  ground  to  the  plaintiff,  reserving  a 
right  of  way  over  the  close  in  which  &c.,  parcel  of  the 
ground,  to  a  stable  and  to  a  space  used  as  a  wood-house ; 
and  Lord  Denman  C.  J.,  delivering  the  judgment  of  the 
Court,  said(^):    "Suppose  that   this  piece  of  ground, 
instead  of  being  a  small  quantity,  had  been  a  field  of 
many  acres,  and  that  Browne  had  sold  off  the  part  above- 
mentioned  to  the  plaintiff,  reserving  to  himself  this  right 
of  way  to  the  land,  calling  it  a  field  then  in  pasture, 
or  in  com,  and  had  subsequently  filled  the  land  with 
small  cottages,  or  had  built  a  factory,  or  established  gas 
works:  it  surely  never  could  be  contended  that  it  was 
the  meaning  of  either  of  the  parties  to  the  deed  that 
there  should  be  a  right  of  way  over  the  yard  to  those 
buildings."      [Lord    Campbell   C.    J.     You    say   it    is 
unusual   to  claim  in   respect   of  a  close    named    and 
of  other   closes  not  named     I  think   I   have  seen  a 
justification   alleging   that  defendant   was   possessed  of 
a   messuage    and    fifty    acres    of  land    adjacent,   and 
claiming    right   of    way   for    the    occupation    of    such 
messuage  and  land.       Wightman  J.     There  is  such  a 
plea  among  Mr.  Chitty*^  precedents  (c).]     The  goodness 
of  that   form  has  probably  not  been  tried  on  special 
demurrer.     [  Wightman  J.     The  termini  here  are  certain. 
Lord  Campbell  C.  J.      The  defendant  would   have   to 

(a)  }\  A.^  E.  759.  770.  (6)  U  A.  ^  E.  17 Z, 

(c)  See  3  Chitty  on  Pleaiing,  375,. 7th  cd. 
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Fohme  XV I.  shew  a  right  of  passaffe  from  Backgide  Mead  to  Mea 
1851  0*3 
But  for  the  use  of  those  closes  and  of  others  which  1 


^^^^  not  named.  In  effect,  several  rights  of  way  are  plead 
Daw.  If  jijg  plaintiff  had  replied  that  the  use  of  the  way  \ 
by  license,  he  would  have  had  to  shew  that  it  was  so 
to  each  particular  close ;  this  appears  from  Colchester 
Roberts  {a).  The  closes,  therefore,  should  have  be 
specified.  [Lord  Campbell  C.  J.  Would  not  it  hi 
been  enough  to  deny  that  the  enjoyment  was  had  as 
right?]  The  plaintiff  must  have  replied  the  lioei 
specially  as  a  fact  inconsistent  with  the  simple  fiu^t 
enjoyment  Bailey  v.  Appleyard{b)  is  another  authori 
in  favour  of  the  particularity  insisted  upon.  [Lo 
Campbell  C.  J.  The  cases  which  would  be  most  m 
terial  are  those,  if  any,  which  shew  how  fiir  it  is  necc 
sary  to  assign  the  limits  of  the  dominant  tenement] 

Rewy  contriL  The  whole  question  is,  whether  tl 
premises  in  respect  of  which  the  right  is  claimed  ai 
sufficiently  described :  the  termini  clearly  are  so.  Tbi 
plea,  as  pleaded,  is  more  particular  than  was  necessaiy 
It  would  have  been  enough  to  plead  in  respect  of  sc 
many  acres  of  land :  only  there  would  then  have  been  t 
difficulty  in  shewing  the  termini  of  the  way.  The 
general  course  has  been  to  plead  as  is  done  here,  though 
there  are  precedents,  especially  since  the  New  Roles, 
where  the  description  is  more  minute.  To  specify  the 
"two  other  closes"  by  name  would  probably  not  have 
added  any  real  information.  Two  closes  might  bear 
the  same  name.     The  practical  mode  of  obtaining  such 

(a)  4  Af.  ^  W.  769.  (6)  ^  A,  ^  B,  161. 
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knowledge  as  the  plaintiff  wants  is  by  calling  for  parti-  Qm<).-«  Bauk. 
culars.     In  Colchester  v.  Roberts  (a)  the  plea  was,  that 


defendant  was  the  occupier  of  "  a  messuage  and  divers  ^^^^ 
(to  wit)  three  closes  of  land  with  the  appurtenances,**  ^^^• 
and  had  right  of  way  over  the  plaintiff's  close,  "  towards, 
unto,  and  into  the  said  messuage  and  closes  of  the 
defendant,  and  so  from  thence  back"  &c.,  ^'as  to  the 
said  messuage  and  closes  of  the  defendant  belonging" 
&c. :  and  this  was  not  held  to  be  objectionable.  [Erie  J. 
referred  to  Lawton  v.  Ward  (i).]  In  avowry  by  a  com- 
moner it  has  been  usual  to  prescribe,  generally,  for 
common  in  respect  of  a  messuage  and  l^id.  [Lord 
Campbell  C.  J.  A  general  statement  has  certainly  been 
usual  both  in  actions  for  disturbance  of  easements 
and  in  justifications  in  right  of  easements.]  The  only 
question  is,  whether  the  statement  here  is  sufficiently 
certain;  and  it  is  abundantly  so,  as  it  specifies  two  closes 
^^  adjoining"  to  closes  named,  which  are  in  the  defendant's 
occupation.  In  Stott  v.  Stott  (c)  the  description  was 
more  generaL 

W.  R.  Cole,  in  reply.  If  two  closes  had  the  same 
name,  the  accident  would  of  course  make  a  particular 
necessary;  but  there  is  no  reason  that  the  plaintiff 
should  be  obliged  to  call  for  one  in  ordinary  cases. 
[Lord  Campbell  C.  J.  We  will  look  into  the  prece- 
dents.] 

Cur,  adv.  vtdL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  of  the 

(a)  4  ilf.  ^  fr.  769. 

{b)  \  Ld.  Ray,  75.  ;  where  Ratt.  Eni.  618  is  cited. 

(c)  16  Eii$t,  343. 
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Volume  XFi.    term   (May    13th),    delivered    the    judgment    of   I 


Holt 

V. 


Court. 

In  this  case  the  defendant,  in  an  action  qoare  clause 
Daw.        fregit,  justified  under  a  priyate  right  of  way. 

The  plea  stated  that  the  defendant  was  the  occupi 
of  a  close  called  Backside  Mead  with  certain  lands  ther 
uQto  adjoining,  and  of  another  close  called  Mead  an 
divers  to  wit  two  other  closes  next  adjoining  tbereunta 
and  that  the  defendant  and  the  occupiers  of  the  sal 
several  closes  and  lands  had  for  twenty  years  enjoyed  t 
of  right  a  way  from  the  said  Backside  Mead  into,  througl 
and  over  the  locus  in  quo,  and  thence  unto  and  int 
the  Meadf  and  so  back  again  unto  and  into  the  sak 
Backside  Meady  for  the  better  occupation  and  enjoymen 
of  the  said  Backside  Mead,  the  said  lands  adjoininf 
thereto,  and  the  said  Me€ul  and  the  said  adjoining  closes 
respectively;  and  so  justified  in  exercise  of  the  right 
of  way. 

To  this  plea  there  was  a  special  demurrer  on  the 
ground  that  ihe  plea  does  not  shew  with  sufficieni 
certainty  in  respect  of  what  closes  and  lands  the 
defendant  claims  the  right  of  way. 

It  was  contended  upon  the  argument,  in  support  of 
the  demurrer,  that  the  defendant  ought  to  have  named, 
or  specifically  described  by  metes  and  bounds,  the  lands 
and  closes  in  respect  of  which  he  claims  the  right  of 
way ;  and  that  it  was  not  enough  for  him  to  name  two 
of  the  closes  (one  at  each  terminus),  and  describe  the 
others  as  adjoining  to  those  that  are  named. 

We  are,  however,  of  opinion  that  such  particularity  is 
not  required,  either  by  authority  or  precedent.  It 
appears  with  sufficient  certainty  that  there  is  but  one 
way  in  question  ;  and   tlie  termini  are  specifically  de- 
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scribed  by  name,  as  well  as  two  of  the  closes  in  respect  Queen  $  B€»ch, 

.           1851 
of  which  it  is  claimed.     The  other  lands  and  closes  in  1__ 

respect  of  which  it  is  claimed  are  stated  to  be  adjoining  ^^^ 

to  those  that  are  expressly  named;  and  if  they  had  been  ^'^^^ 
described  by  name  or  by  metes  and  bounds,  the  plaintiff 
would  have  derived  little  advantage  from  such  particu- 
larity, as  the  defendant  was  not  bound  to  prove  his 
right  in  respect  of  any  but  the  two  closes  named  as  the 
termini,  and  would  have  been  entitled  to  the  verdict  if 
he  had  proved  his  right  in  respect  of  them,  though  he 
had  failed  as  to  all  the  others ;  as  appears  from  Bichetts  v. 
Salwey  (a).  In  Stott  v.  Stott{b)  the  defendant  justified 
under  a  right  of  way  in  respect  of  a  certain  messuage, 
and  divers,  to  wit  fifty,  acres  of  land.  In  Simpson  v. 
Lewthwaite{c)  the  defendant  claimed  the  right  of  way 
in  respect  of  one  hundred  acres  of  land  contiguous  and 
next  adjoining  to  one  of  the  closes  in  which  &c.  In 
Colchester  v.  Roberts  (d)  the  defendant  justified  under  a 
claim  of  right  of  way  in  respect  of  a  messuage,  and 
divers,  to  wit  three,  closes  of  land  near  to  the  close  in 
which  &c.  There  is,  therefore,  abundant  authority  in 
the  precedents  for  such  a  mode  of  pleading;  and  no 
case  was  cited  in  point  to  shew  that  such  a  form  is 
objectionable. 

Our  judgment  therefore  is  for  the  defendant :  and,  if 
the  plaintiff  has  sustained  any  loss  by  having  tried  the 
issues  before  the  demurrer  was  argued,  it  arises  from  his 
own  fault  in  relying  upon  formal  objections  which  were 
not  supported  either  by  precedent  or  authority. 

Judgment  for  defendant. 

(a)  2  5.  §•  Aid.  360.  (6)  16  Eati,  343. 

(c)  3B.^  Ad,  226.  (d)  4  M.  ^  W.  769. 
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2'«^        AcRAMAN  and  another,  Assignees  of  Garbett 
a  bankrupt,  against  Herndcan. 

Under  jtat       "piETINUE.     The  first  count  stated   a   delivery  oi 

12  &  13  VicL      ±J  ^ 

c.  106. «.  136.,  goodsy  the  subject  of  the  action,  by  Garrett  to  the 

attorney  to        defendant  before  the  bankruptcy;  the  second  count  a 
ment,  and   '     delivery  by  plaintifis  as  assignees  after  the  bankruptcy. 
thSwn!^are  Pleas.     L  To  the  first  count:  Non  detinet.     2.  To 

][2?JJ^*^^   die  same  count :  That  the  goods  were  not  the  goods  of 

I;™^P^'f  .   Garrett.     3.  To  the  second  count:    Non   detinet.    4. 

the  warrant  of 

attorney  has      Xo  the  same :  Tliat  the  eoods  were  not  the  iroods  of  the 
not  been  filed  °  ^ 

m  the  Queen's   plaintifiis  as  assignees. 

Bench  within  ,>  -r     i      ,  i  •  i  i  #<        « 

twenty  one  By  a  Judge  8  order,  a  special  case  was  stated  for  the 

days  after  the  ^^ 

execntion.with  opinion  of  the  Court 

thetimo^of^  The  case  stated  that,  on  4th  March  1850,  Garrett^ 

corfinffto  sut.  while  carrying  on  business  as  a  grocer,  and  being  a  trader 

^  ?  -^  Al  ^^*    liable  to  be  made  a  bankrupt,  executed  a  warrant  of 

though  judg-  attorney  and  defeasance  (set  forth  in  the  case)  in  favour 
ment  was  j  \  / 

signed  within  of  the  defendant     The  warrant  of  attorney,  dated  4th 
the  twenty  one  ,  .       i       ^ 

days.  March  1850,  was  for  entering  up  judgment  in  the  Court 

of  Common  Pleas  against  Garrett  at  the  suit  ofHemanan^ 

now  defendant,  for  600/.;  and  the  defeasance  stated  that 

the  warrant  of  attorney  was  given  to  secure  repayment 

of  300Z.  with  interest  from  the  above  date ;  judgment  to 

be  entered  forthwith,  but  ezecudon  not  to  issue  unless 

default  were  made  in  paying  any  or  either  of  certain 

instalments  specified  in  the  defeasance  (the  first,  of  7521, 

payable  on  4th  May  1850),  by  which  the  debt  of  300/., 

with  interest,  was  to  be  discharged. 
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There  was  no  money  due  from  the  bankrupt  to  the   Queen'iBmck. 

defendant  at  the  time  the  warrant  of  attorney  was  exe-  [__ 

cuted;  but  it  was  given  to  secure  the  repayment  of     -^^baman 
acceptances,  promised  to  be  given  by  the  defendant  to     Hkenimam. 
the  bankrupt,  of  two  bills  of  12021  and  80/.,  making  20021 
in  all,  and  which  bills  were  in  fact  accepted  by  the 
defendant   on    6th  March   1850,    on   which  day   the 
warrant  of  attorney  was  delivered  to  him  in  exchange 
for  his  said  acceptances.     The  acceptances  were  duly 
paid.     On  11th  March  1850,  judgment  was  signed  on 
the  warrant  of  attorney ;  and  on  the  same  day  a  copy  of 
the  warrant  of  attorney  was  filed  with  the  officer  acting 
as  clerk  of  the  docquets  and  judgments  in  the  Court  of 
Queen's  Bench :  but  no  affidavit  of  the  time  of  the  exe- 
cution of  such  warrant  of  attorney,  or  other  affidavit, 
was  filed  together  with  such  copy  or  at  any  other  time. 
The  instalment  of  75/.,  stipulated  to  be  paid  on  4th 
May  1850,  not  having  been  paid,  execution  on  the  said 
judgment  was  issued  on  llth  May;  and  the  goods  of 
the  bankrupt,  mentioned  in  the  declaration,  were  seized 
and   detained  under  such  execution   until  15th  May, 
when  they  were  sold  under  the  execution,  and  realized 
120/.  4«.  6d.     On  25th  May,  the  bankrupt  committed 
an  act  of  bankruptcy ;  and,  on  the  27th,  a  petition  in 
bankruptcy  was  duly  filed  against  him,  under  which  the 
plaintiffs  became  the  assignees. 

The  plaintiiis  contended :  That  the  above  warrant  of 
attorney,  by  reason  of  the  omission  to  file  an  affidavit  of 
the  time  of  the  execution  thereof  together  with  the  copy 
of  the  warrant  of  attorney,  was  and  is  void,  and  cannot 
sustain  the  judgment  and  execution,  by  virtue  of  the 
following  enactments. 

Stat.  12  &  13  Vict.  c.  106.  s.  136.  enacts:   "That  if 


I 
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VaUmiXVi.    after  the  commencetncnt  of  this  Act  anj  warrant  < 

L__  attorney  to  confess  judgment  in  any  personal  action,  < 

AcRAMAN  j^Qy  cognovit  actionem  in  any  personal  action^  shall  ban 
Hkrniman.  been  given  by  any  sucb  trader,  and  such  warrant  < 
attorney  or  cognovit  actionem,  or  a  true  copy  thereo 
shall  not  have  been  filed  with  the  officer  acting  as  clerl 
of  the  docquets  and  judgments  in  the  Court  of  Queen^ 
Bench  within  twenty  one  days  next  after  the  ezecutioi 
thereof,  in  manner  and  form  provided  by  an  Act  passes 
in"  3  G.  4.,  "  intituled  *  An  Act  for  preventing  Fraud 
upon  Creditors  by  secret  warrants  of  Attorney  to  conies 
Judgment,'  every  such  warrant  of  attorney  and  cognovi 
actionem  shall  be  deemed  fraudulent,  null,  and  void,  t< 
all  intents  and  purposes  whatever." 

Stat  3  G.  4.  c.  39.  s.  1.  enacts :  «  That  from  and  afle 
the  29th  day  of  September  next,  if  the  holder  thereo 
shall  think  fit,  every  warrant  of  attorney  to  confesi 
judgment  in  any  personal  action,  or  a  true  copy  thereof 
and  of  the  attestation  thereof,  and  the  defeasance  anc 
indorsements  thereon,  in  case  such  warrant  of  attomej 
shall  be  given  to  confess  judgment  in  his  Majesty's  Court 
of  Queen's  Bench,  at  Westminstery  or  such  a  true  copj 
thereof  as  aforesaid,  in  case  such  warrant  of  attornej 
shall  be  given  to  confess  judgment  in  any  other  Court 
shall,  within  twenty  one  days  after  the  execution  of  sue! 
warrant  of  attorney,  be  filed,  top:ether  with  an  affidavit  o 
the  time  of  the  execution  thereof,  with  the  clerk  of  th< 
docquets  and  judgments  in  the  said  Court  of  King' 
Bench." 

If  the  Court  should  be  of  opinion  that  the  objectioi 
to  the  warrant  of  attorney  above  referred  to  was  valid 
judgment  was  to  be  entered  for  the  plaintiffs  for  120^ 
4.V.  6r/.  by  confession :  if  the  (Jourt  should  be  of  a  con 
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trary  opinion,  then  judgment  of  nolle   prosequi   to  be  Queen's  Benek. 
entered,  or  otherwise  as  the  Court  might  think  fit  * 

AcfUlMAN 
V. 

Montagu  Smith,  for  the  plantifft.  The  defendant  Hbrniman. 
cannot  succeed  on  the  issues  on  the  2nd  and  4th  pleas, 
because  an  affidavit  of  the  time  of  execution  was  not 
filed  with  the  warrant  of  attorney  during  the  prescribed 
period  of  twenty  one  days.  Dillon  v.  Edwards  {a)  shews 
that  filing  without  a  sufficient  affidavit  is  a  non-com- 
pliance with  Stat  3  G.  4.  c.  39.  s.  1.  and  makes  the 
warrant  of  attorney  void  by  sect  2,  which  enacts  that,  if, 
after  the  twenty  one  days,  the  party  giving  such  warrant 
of  attorney  shall  be  declared  a  bankrupt,  then,  unless 
the  warrant  or  a  copy  thereof  shall  have  been  filed  as 
aforesaid  within  twenty  one  days  from  the  execution,  or 
unless  judgment  shall  have  been  signed  or  execution 
issued  thereon  within  the  sam^ period,  such  warrant  of 
attorney,  and  the  judgment  and  execution  thereon,  shall 
be  deemed  firaudulent  and  void  against  the  assignees. 
It  will  be  contended  that  judgment  here  was  signed 
within  the  twenty  one  days,  which  was  not  the  case  in 
DiUon  v.  Edwards  (a);  but  the  late  Act  makes  the 
warrant  of  attorney  void  absolutely  in  default  of  a  proper 
filing,  and  does  not  carry  on  the  reservation  provided 
by  Stat.  3  G.  4.  c.  39.  s,  2.  for  the  case  where  judgment 
has  been  promptly  signed.  It  may  be  presumed  that 
the  Legislature  intended  by  the  late  Act  to  enforce  the 
immediate  filing  of  a  proper  affidavit  in  the  Queen's 
Bench,  in  order  that  creditors  might  not  have  to  search 
various  Courts  for  judgments ;  and  that  the  saving  in 
sect  2  of  the  former  act  was  advisedly  left  out     [Lord 

(a)  2  Mo.  fy  p.  550.     See  Rdbinton  t.  Robinson,  3  Dowl,  ^  L.  134. 
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Vohtrnt  xvr.    Campbell  C.  J.     Would  a  filing  within  the  twenty  o 
days    make  a  prior  judgment  and    execution   witl 


AcRAMAN  the  same  period  valid?]  Probably  it  would,  if  t 
HcRxaMAM.  warrant  were  filed  with  a  proper  affidavit.  Cfreen 
Wood  (a)  has  some  bearing  on  this  point,  but  cann 
govern  a  case  under  the  present  Act  Stat.  12  &  1 
Viet  e.  106.  s.  136.  is  evidently  intended  to  meet  tl 
case  of  the  giver  of  a  warrant  of  attorney  beoomiog 
bankrupt,  though  bankruptcy  is  not  ezpreasly  mei 
tioned;  for  the  general  heading  which  precedes  sect.  13 
over-rides  the  immediately  following  clauses ;  Bryan  y 
Child  {b). 

Bcarstow,  contriL  This  case  is  important,  being  th 
first  on  the  new  enactment.  Stat  12  &  13  Vict  e.  1(X 
s.  136.  does  not  adopt  the  provision  of  stat  3  G.  4.  e.  31 
s.  2.,  making  judgment^  void:  it  only  avoids  the  warran 
of  attorney  if  not  duly  filed.  Here  the  judgment  wa 
signed  within  the  twenty  one  days,  and  was  valid  unde 
the  earlier  statute,  according  to  Green  v.  Wood  (a).  1 
so,  the  default  as  to  the  warrant  of  attorney  b  imma 
terial:  the  creditor  has  signed  his  judgment  in  prope 
time,  and  does  not  require  the  form  of  filing  the  warran 
of  attorney.  It  may  indeed  be  questioned  whether  th 
words  of  sect.  136,  "such  warrant  of  attorney"  "sha 
not  have  been  filed"  "  in  manner  and  form"  &c.,  enforc 
anything  more  than  a  filing  of  the  warrant  itself  cot 
formably  to  the  prior  Act.  In  the  Act  12  &  13  Fie: 
c.  107.,  for  the  general  amendment  of  the  Irish  Bankru] 
Law,  it  is  expressly  enacted  (sect  111)  that  a  consei 
for  judgment  shall  be  void  against  assignees,  unless  fil< 

(a)  7  Q.  B.  178.  (6)  6  Exck.  368.  374. 
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within  twenty  one  days  from  the  execution,  **  or  unless   QmeetCa  Bench. 

1851 
within  the  said  twenty  one  days  judgment  shall  have  1_ 

been  entered  thereon,  and  such  judgment  duly  regis-  ^craman 
tered"  &c.  A  different  legislation  for  England  and  for  Hkrniman. 
Ireland  cannot  have  been  contemplated  in  two  Acts 
passed  at  the  same  time.  [Lord  Campbell  C.  J.  You 
wish  us  to  imply  an  exception  here,  which  in  that  Act 
is  made  expressly.]  The  Insolvent  Debtors'  Act,  7  &  8 
Vict  c.  96.  s.  20.,  extends  to  the  assignee  of  an  insol- 
vent the  provisions  of  stat  3  G.  4.  c.  39.  s.  2.  in  favour 
of  the  assignee  of  a  bankrupt.  It  cannot  have  been  in- 
tended by  Stat.  12  &  13  Vict.  c.  106.  to  make  the  law  as 
to  insolvency  again  differ  from  that  of  bankruptcy  with 
respect  to  warrants  of  attorney. 

M.  SmM,  in  reply,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  The  enactment  of  stat  12  &  13 
Vict  c.  106.  s.  136.  is  very  plain ;  and  I  cannot  agree  to 
put  a  forced  construction  upon  it  The  Legislature  has 
said  there  that  any  warrant  of  attorney  given  by  a  trader 
to  confess  judgment  in  a  personal  action,  not  filed  within 
twenty  one  days  after  execution  in  manner  and  form 
provided  by  stat.  3  G.  4.  c.  39.,  shall  be  deemed  frau- 
dulent, null  and  void.  The  manner  directed  by  that  Act 
is,  filing  the  warrant  or  copy,  with  an  affidavit  of  the  time 
of  execution.  Here  are  a  judgment  and  execution  on 
a  warrant  of  attorney  given  by  a  trader,  and  the  warrant 
filed,  but  without  an  affidavit  The  plain  meaning  of 
the  late  Act  is  that  such  a  warrant  shall  be  null  and 
void  against  the  assignees.  The  words  **  in  manner  and 
form "  refer  only  to  the  mode  in  which  the  thing  b  to 
be  done,  and  do  not  introduce  anything  from  the  Act 
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but  there  a  provisioD  had  been  made,  under  a  previous  X^ween'*  fiewc/*. 

Irish  statute  (a),  for  the  protection  of  creditors  by  regis-  ! 

tration  of  judgments:  and  the  existence  of  that  special  c^^man 

provision  aflPorded  reason  for  a  diflTerence  of  legislation  Herniman. 
in  the  statute  as  to  bankruptcy. 

Judgment  for  plaintifis. 

(a)  7  &  8  VUsi.  e.  90. 


The  Queen  against  The  Inhabitants  of  St.       Wednesday, 
George,  Bloomsbury.  "^ 

/^N  appeal  against  an  order  of  justices  for  the  removal  Under  the 

of  Joseph  White^  a  pauper,  from  the  parish  of  St  prenticeship 

Anney  Westminster  ^  to  the  parish  of  St,  Gear  gey  Blooms-  e.  139.  «.  2., 

buryy  both  in  Middlesex,  the  Sessions  confirmed  the  order,  ^,  4^  c,  63. 

subject  to  the  opinion  of  this  Court  upon  a  special  case,  JheM^tro- 

the  substance  of  which  was  as  follows.  Act!'2  &  s'"^ 

The  pauper  was  settled  in  the  appellant  parish  by  ^*\Y'V' 

apprenticeship,   if  the   indenture  was   valid.      By  the  pauper  child 
.     ,  ,  ,  .  .  ,   w  bound  ap- 

indenture,  dated  20th  February  1841,  it  was  witnessed  prentice  by 

**that  William  Maule/*  &c.,  "  churchwardens  and  over-  Swn  one  parish 

seers  of  the  parish  of  St,  James,  within  the  Liberty  of  bJ,th Within  a 

Westminstery  in  the  county  o(  Middlesex,  by  and  with  the  ^JtropoHton 

consent  of  Henri/  Moreton  Dyer  Esquire,  one  of  Her  ^°{^*^\J^n^^^" 

Majesty's  justices  of  the  peace  for  the  City  and  Liberty  Jurisdiction  in 

of  Westminster,  and  County  of  Middlesex,  and  a  magis-  and  the  county 

wherein  it 

trate  of  the  Police  Courts  of  the  Metropolis,  sitting  at  is  situate, 
the  Police  Court  in  Great  Marlborough  Street  within  the  indenture. 
Metropolitan  Police  district,  whose  name  is  in  the 
margin  of  this  indenture  subscribed,  and  also  by  and 
with  the  consent  of  H,  M.  Dyer  Esquire,"  one  &c.,  and 
a  magistrate  &c.,  sitting  &c.  (repeating  the  former  words), 
"  whose  name  is  also  in  the  mai^in  "  &c.  "  subscribed ;'' 

VOL.    XVI.    N.    8.  3    T 
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and  bj  virtue  and  in  pursuance  of  an  order  in  writi 
hereon  indorsed,  made  by  and  under  the  hand  and  seal 
the  said  Henry  Moreton  Dyer  Esquire,  Justice  of  the  pei 
for  the  said  City  and  Liberty "ftc.,  "and  County"  & 
"and  a  magistrate  of  the  Police  Courts"  &c.,  "sitlinj 
&c.  (as  before),  "  in  pursuance  of  the  statute  in  that  a 
made  and  provided,  bearing  date  the  20th  day  oiFebrm 
1841,  have  put  and  placed,  and  by  these  presents 
put  and  place"  &c.  The  indenture  bound  the  paup 
then  aged  sixteen  years,  and  chargeable  to  the  parish 
St.  Jamesy  to  Elizabeth  Hunt "  of  32  Crown  Street  in  t 
parish  of  St.  Anne  within  the  Liberty  of  Westminster,^  i 
the  said  pauper  should  attain  the  age  of  twenty  one  yes 
to  serve  &c.,  and  to  be  taught  the  business  of  a  str 
bonnet  blocker ;  the  said  Elizabeth  Hunt  to  provide 
the  apprentice  so  that  he  should  not  be  chargeable 
St  Jameses,  and  to  indemnify  that  parish  from  all  su 
charge  during  the  term. 

The  order  referred  to  was  of  the  same  date,  and  purport 
to  be  made  by  Mr.  Dyer,  describing  himself  as  a  jnsti 
for  the  City  and  Liberty  and  County,  and  a  magistn 
of  the  Police  Courts  &c.,  sitting  &c.,  as  stated  in  t 
indenture,  after  enquiry  into  the  propriety  of  the  bin 
ing  and  the  other  circumstances  of  the  case.  T 
consent  and  allowance,  of  the  same  date,  was  by  t 
same  magistrate,  styling  himself  as  in  the  order.  Bo 
the  order  and  the  consent  and  allowance  were  heade 
"City  and  Liberty  of  Westminster^  in  the  County 
Middlesexy  and  Police  Court,  Great  Marlborough  Str 
within  the  Metropolitan  Police  district,  to  wit"  The 
was  also  a  further  consent  and  allowance  of  the  sai 
date,  similarly  headed,  and  by  the  same  magistra 
styling  himself  as  before,  and  reciting  that  it  had  be 
proved  on  oath  before  him  "  that  due  notice  in  wrid 
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has  been  given  by  the  churchwardens  and  overseers  of  the  Q»een't  Bench. 

poor  of  the  parish  of  St  James  within  the  Liberty  of  West-        ^^^^' 

minster  to  the  overseers  of  the  poor  of  the  parish  of  St.    "^^  Quebn 

Anne  within  the  Liberty  of  Westminster  in  the  County  of   St.  Gkorgb 

^  "^  Bloomsbury. 

Middlesex^  in  which  said  parish  the  within  mentioned 

apprentice  is  to  serve,  of  such  binding  being  intended.'* 

In  other  respects  this  consent  and  allowance  was  the 

same  as  the  preceding. 

The  Liberty  of  Westminster  is  wholly  within  both  the 
county  of  Middlesex  and  the  Metropolitan  Police  district ; 
and  the  commission  of  the  peace  for  the  Liberty  does 
not  contain  any  non  intromittant  clause ;  and  justices  of 
•"the  peace  for  the  county  have  concurrent  jurisdiction, 
and  usually  act  in  the  Liberty.  It  was  contended  by  the 
appellants  that  the  indenture  was  illegal,  and  that  no 
settlement  could  be  gained  under  it,  because  the  order 
and  allowances  required  by  the  statute  were  in  fact  made 
by  Mr.  Dyer  only ;  and  that,  although  Mr.  Dyer  was 
a  Magistrate  of  the  Metropolitan  Police  (Courts  duly 
sitting  at  a  Police  Court  within  the  liberty  and  within 
the  Metropolitan  Police  district,  he  had  not  by  reason 
thereof  authority  to  sign  both  the  allowances  required 
by  the  statute ;  but  that  the  two  allowances  ought  to  have 
been  made  by  two  different  justices,  one  in  respect  of 
the  county  of  Middlesex  and  one  in  respect  of  the  city 
and  liberty  of  Westminster^  although  each  justice  might 
be  empowered  to  act  in  both  jurisdictions. 

The  question  for  the  opinion  of  this  Court  was. 
Whether,  under  the  objection  stated,  the  indenture  was 
duly  allowed  in  conformity  with  the  statute.  According 
to  the  decision  of  the  Court  the  order  of  Sessions  was  to 
be  confirmed  or  to  be  quashed. 

3  T  2 
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Volume  XV T.       Poshky^  in  support  of  the*  order  of  Sessions*     The 

^^^^'        Metropolitan  Police  Act,  2  &  3  Vict  c.7i.s.  14,,  enacts 

The  Queen     u  jJj^^  j^  gj^gj]  ^e  lawful  for  any  one  of  the  said  magis- 

St.  Gbobgb    trates"  (the  raaeistrates  of  the  Police  Courts  mentioned 
B1.00MSBURY.  ^  ^ 

in  that  Act)  "  appointed  or  hereafter  to  be  appointed  to 

do  alone  any  act  at  any  of  the  said  Courts,  or  at  any 
place  where  Her  Majesty  shall  order  any  such  Court  to 
be  holden  within  the  limits  of  the  Metropolitan  Police 
district  for  the  time  being,  which  by  any  law  now  in 
force,  or  by  any  law  not  containing  an  express  enact- 
ment to  the  contrary  hereafter  to  be  made,  is  or  shall  be 
directed   to  be  done  by  more  than  one  justice."    In 
Regina  v.  Tyrwhitt  (a),  where  the  question  arose  whe-«» 
ther  a  single  police  magistrate  could  entertain  the  com- 
plaint of  a  poor  law  auditor  against  overseers  for  non- 
payment of  sums  disallowed  in  their  accounts,  this  Court 
held  that,  under  stat.  2  &  3  Vict  c.  71.  s.  14.,  he  might 
do  so :  and  Lord  Campbell  C.  J.,  delivering  the  judgment, 
observed :    "  The  Legislature  seems  purposely  to  have 
used  the  most  general  words,  in  order  to  embrace  every 
possible  case."     By  stat.  56  G.  3.  c.   139.  ».  2.,  if  the 
child  was  bound  into  a  county  or  jurisdiction  of  the 
peace  other  than  that  which  comprehended  the  place 
for  which  the  binding  officers  acted,  and   in  all  other 
cases  where  the  justices  of  the  district  or  place  compre- 
hending the  district  or  place  from  which  the  child  was 
bound,  and  who  should  sign  the   allowance,   had   not 
jurisdiction  in  the  other  district,  the  indenture  was  to 
be   allowed   by  four  justices;    two  for  the  place  from 
which,  and  two  for  the  place  into  which,  the  binding 
was.     Then  stat.  3  &  4  JV.  A.  c.  63.  s.  L,  after  reciting 

(o)   15  Q.  B.  249. 


XIV.   VICTORIA.  1009 

this  clause  and  difBculties  "which  had  arisen  under  it,    Quem't  Bench, 

1851 
enacts:  That  "all  indentures  for  the  binding  of  parish 1__ 

apprentices  which  have  been  previous  to  the  passing  of    '^^^  Quekn 

this  Act  allowed,  and  shall  hereafter  be  allowed,  by  two     St.Gforgb 

justices  of  the  peace  acting  as  well  for  the  county  or 

district  within  which  the  place  by  the  officers  of  which 

such  child  shall  be  bound  shall  be  situated,  as  for  the 

county   or  district    within    which   the   place   shall    be 

situated  wherein  such  child  shall  be  intended  to  serve, 

shall  be  deemed  and  taken  to  be  as  good,  valid,"  &c. 

"as  if  the  same  had  been  allowed  by  two  justices  of  the 

peace  acting  only  for  the  county  or  district  in  which  the 

place  from  which  such  child  shall  be  bound  is  situated, 

and  also  by  two  other  justices  of  the  peace  acting  only 

for  the  county  or  district  within  which  the  place  shall 

be  situated   in  which  such  child  shall  be  intended   to 

serve."     A  single  police  justice  may  now  do  what  the 

two  justices  were  by  this  act  empowered  to  do;  and,  in 

this  instance,  he,  being  a  magistrate  for  both  districts, 

may  as  reasonably  be  entrusted  to  act  as  two  justices 

both  of  whom  were  magistrates  for  both  districts.     Then 

comes  a  further  enactment,  sect.  3,  which  will  be  cited 

on  the  other  side:  "And  whereas  it  is  expedient  that 

justices  of  the  peace  in  every  city,  borough,  or  town 

corporate  should  have  concurrent  jurisdiction  with  county 

magistrates  in  apprenticing  any  child  or  children  within 

the  limits  of  such  city,  borough,  or  town  corporate ;  be  it 

therefore  enacted,  that"  "every  indenture  for  the  binding 

of  parish  apprentices  within  any  city,  borough,  t>v  town 

corporate,  shall  be  allowed  by  two  justices  of  the  peace, 

one  of  such  justices  acting  for  and  on  behalf  of  the 

county,  and  the  other  of  such  justices  acting  for  and  on 
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for  binding  within  any  city  &c.  should  be  allowed  by   Queen's  Bench, 

"two  justices,"  one  acting  for  the  county  and  the  other  ! — 

for  the  city  &c.  within  the  limits  of  which  such  child    '^®  J^^"** 

should  be   bound.     A  "  concurrent  jurisdiction"   was   |][;^J^**jfy 

given.      The  I^egislature  thought  that  the  justices  of 

the  city  or  borough   were   most  likely   to  know    the 

circumstances,  and  yet  that,  without  this  provision,  two 

justices  of  the  county,  having  jurisdiction  in  the  city, 

might  have   ousted   the   city  justices.     The   provision 

is  not  repealed  by  stat.  2  &  3  Vict  c.  71.     [Lord  Camp- 

bell  C.  J.     Mr.  Dyer  might  have  acted  in  the  capacity 

of  either  justice  under  the  clause  you  cite.     May  not 

he  now  fill  both?]     Two  individuals  are  required;    a 

concurrence  of  one  justice  representing  one  class,  and 

a  second   representing  another.      A  police  magistrate 

cannot  represent  both. 

Lord  Campbell  C.  J.  The  Legislature  seems,  by 
stat.  2  &  3  Vict  c.  7L  s.  14.,  to  have  intended  univer- 
sally to  require  that  a  police  magistrate  should  do 
whatever  two  justices  (except  in  Sessions)  might  do. 
The  language  is  large  enough  to  effect  this ;  and  if  we 
were  to  enquire  into  supposed  exceptions  we  should 
introduce  too  many  niceties.  Here  the  act  is  one  which 
might  be  done  by  two  justices;  it  may,  therefore,  be 
done  by  one  police  magistrate.  We  expressed  a  similar 
opinion  on  the  effect  of  this  clause  in  Regina  v. 
Tyrwhitt  (a> 

Patteson  J.  Under  the  Apprenticeship  Acts  two 
justices  might  have  acted;  and,  the  Police  Act  being 

(a)  15  Q.  ^.249. 


1012 


Q.   B.  EASTER  TERM. 


Volume  XV L    so  general  in  its  termsy  we  must  say  that,  under  this,  oi 
police  magistrate  may  act. 

WiGiiTMAN  and  Erlb  Js.  concurred. 

Order  of  Sessions  confirmed 


Tbo  Queen 

V, 

St.  George 
Bloomsbury. 


Wednesday^ 
May  7th. 

By  Act  of 
Parliament, 
an  ancient 


The   Queen  against  Charlesworth   and  thr« 
others. 

TNDICTMENT  for  nuisance  to  a  road  in  the  parish 
of  Rothtoell  in  the  West  Riding  of  Yorkshire^ 
n'^^ver'land,  described  as  the  Queen's  common  highway  used  for  all 
!^!wM  mr/e''^  the  liege  subjects  &c.,  as  well  on  foot  as  with  their 
turnpike.  On  horses,  coachcs,  carts  and  carriages,  to  go,  return  &c 
road,  after  the  The  first  count  charged  the  committing  of  the  nuisance 
Act,  collieries    by  fixiuff  and  placing  pieces  of  timber  in  and  across  the 

were  worked         ^  ^  ^       ^      / 

by  s,\  and  he    highway,  and  continuing  the  same  &c.,  whereby  the  said 

to  time  made      highway  was  obstructed:  the  second  count,  by  digging 
railways  and 
tram  roads 
across  the 
highway,  for 
conveyance  of 
the  coals  to 

and  from  the  collieries,  and  to  an  adjoining  navigable  river.  In  1  &  2  (?.  4.  a  new 
turnpike  Act  passed,  for  repairing  the  same  highway.  After  the  passing  of  this  Act,  S, 
contmued  one  of  the  former  tram  roads,  and  made  new  rail  and  tram  roads  across  the 
highway  for  the  same  purpose  as  before.  By  a  clause  in  this  Act,  a  penalty,  recoverable  on 
summary  conviction,  was  imposed  on  any  person  who  should  make  anv  rail  or  tram  road 
upon  or  across  the  said  turnpike  road  *'  witnout  the  consent  of  the  said  trustees,  or  legal 
authority,'*  or  should  continue  such  rail  or  tram  road  after  such  consent  should  be  with» 
drawn.  On  indictment  against  S.  for  a  nuisance  in  making  and  continuing  one  of  his 
said  rail  roads  after  the  passing  of  the  last-mentioned  Act : 

Held  :  that  such  making  and  continuing  were  an  indictable  nuisance,  and  that  no  inference 
to  the  contrary  could  be  drawn  from  the  facts  of  the  case,  or  the  words  of  the  last  Act. 

To  do  the  work  complained  of,  the  turnpike  road  was  dug  into,  but  filled  up  again,  and 
restored  to  its  former  state,  except  that  the  rail  or  tram  road  remained,  forming  a  groove 
of  wood,  adapted  to  the  wheels  of  carriages,  and  which  groove  was  sunk  in  the  rou,  and 
did  not  anywhere  rise  above  its  level : 

Held,  after  a  general  verdict  of  Guilty,  that  the  Court  could  not  (on  a  special  case 
empowering  them  to  draw  inferences  as  a  jury)  pronounce  the  injury  created  by  thb  work 
too  slight  and  uncertain  to  be  a  subject  of  indictment. 


trenches  and  holes  in  and  across  the  said  highway,  and 
continuing  the  same  &c.,  by  reason  whereof  the  Queen's 
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subjects  could  not  go^  return^  &c.^  without  great  peril 
and  danger  of  their  lives:  to  the  great  damage  and 
common  nuisance  &c.;  to  the  evil  example  &c.;  and 
against  the  peace  &c  Plea:  Not  Guilty.  On  the  trial, 
before  Cresswell  J.,  at  the  JTorA^A/re  Spring  assizes,  1851, 
a  verdict  for  the  Crown  was  taken  by  consent,  subject 
to  the  opinion  of  this  Court  upon  a  special  case,  which 
was  stated  as  follows. 

This  indictment  was  preferred  by  the  trustees  of  The 
Leeds  and  Wakefield  turnpike  road,  across  a  portion  of 
which,  at  or  near  a  place  called  Rothwell  Haighy  is  a 
tram  road  made  and  continued  by  the  defendants  in 
manner  after  stated,  which  making  and  continuing  forms 
the  charge  in  the  indictment  The  Leeds  and  Wakefield 
road  was,  previous  to  1758,  an  ancient  common  high- 
way forming  part  of  a  highway  from  Leeds  to  Sheffield. 
The  part  in  question  then  ran  through  property  be- 
longing to  ancestors  of  the  present  Lord  Stourton,  who 
were  also  lords  of  the  manor;  which  property  has 
descended  to  and  is  now  vested  in  him ;  and  he  is  how 
lord  of  the  manor.  At  this  time,  therefore  (as,  prior  to 
1758,  it  belonged  to  his  ancestors),  the  property  on  each 
side  of  the  road  at  the  point  in  question  belongs  to  the 
present  Lord  Stourtoru 

In  1758  an  Act  of  31  G.  2.  (c.  63.)  was  passed  "for 
repairing  the  road  from  Leeds  to  Sheffield,  in  the  County 
of  York.^  By  and  under  that  Act  the  road  from  Leeds 
to  Wakefield,  as  a  portion  of  the  Leeds  and  Sheffield 
road,  became  a  turnpike  road.  By  certain  Acts,  passed 
from  time  to  time,  and  recited  in  an  Act  of  2  G.  4.  here- 
inafter next  referred  to,  the  Act  of  31  G.  2.  was  con- 
tinued :  and  finally  the  Act  of  2  G.  4  (a),  intituled  "  An 


Queen's  Bench, 

1851. 
The  Qdeen 

V. 

Charles- 

WOBTH. 


(a)  1  &  2  G.  4.  c.  v.,  local  and  persona),  )iublic. 
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over   and  across  the  said    turnpike   road  from  Lord  QueeH'§  Bench. 

Stourton^s  land  on  the  one  side  to  his  land  on  the  other^ 

at  a  short  distance  from  the  part  now  in  question^  for 

the  purpose  of  carrying  coals  from  the  West  side  of  the 

road  to  corresponding  tram  roads  or  rail  roads  on  the 

East  side  which  communicated  with  the  river  Aire;  and 

they  varied  the  situations  of  such  tram  roads  or  railroads, 

and  crossed  the  road  at  new  points,  as  new  pits  were 

opened  on  the  West  side  of  the  road.     When  Messrs. 

Charlesworth  took  their  first  lease  in  or  about  1820,  they 

found  one  of  these  tram  roads  or  rail  roads  in  existence 

near  the  place  in  question ;  and,  after  paying  Messrs. 

Fenton  a  valuation  for   the  materials,   took  possession 

thereof  and  used  it  during  their  lease  for  their  own 

purposes.     Puring   the  continuance  of   the    lease  to 

Messrs.  Charlesworth^  and  about  the  time  of  the  passing 

of  the  Act  of  2  6r.  4.,  the  said  Messrs.  Charlesworth  made 

a  new  tram  road  or  rail  road  on  opening  a  new  pit  on 

the  West  side  of  the  road,  and  carried  it  across  the  road 

near  the  place  in  question,  still  retaining  the  tram  road 

which  existed  when  they  took  the  lease.     For  some  four 

years  prior  to   the  making  of  the   tram  road  now  in 

dispute,  they  had  ceased  to  work  pits  on  the  West  side 

of  the  road :  but,  recently  before  the  present  indictment 

was  preferred,  they  commenced  operations  there  again, 

when  it  became  important  to  them  for  the  purpose  of 

carrying  away  the  coals  to  make  a  rail  road  or  tram  road 

across  the  turnpike  road.     Up  to  this  period  neither 

Messrs.  Fenton  nor  Messrs.  Charlesworth  had  ever  asked 

or  obtained  any  consent  from  the  trustees  of  the  road, 

or  any  one  on    their  behalf,  for   using,   maintaining, 

or  making,  or  continuing,  any  tram  road  or  rail  road 

which  (luring  the  continuance  of  their  respective  leases 
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they  dismissed  the  charge^  considering  that  they  ought  Q«e«»'«  Bench, 
not  to  exercise  their  jurisdiction,  a  claim  of  right  having 
been  made. 

The  Court  were  to  draw  such  inferences  from  the 
facts  as  a  jury  might.  The  question  for  their  opinion 
was,  if,  under  the  circumstances,  this  indictment  could 
be  maintained.  If  the  Court  should  hold  that  it  could, 
the  verdict  was  to  stand ;  otherwise,  a  verdict  of  Not 
Guilty  to  be  entered. 


Tomlinson  was  to  have  argued  for  the  Crown :  but  the 
Court  called  upon 

Hardy^  for  the  defendants.  This  case,  is  within  the 
principle  on  which  the  Court  acted  in  Rex  v.  Tindall  (a). 
The  defendants  there  had  erected  piles,  connected  by 
planks,  in  the  harbour  of  Scarbdrouffhy  and,  on  indict- 
ment for  a  nuisance,  the  jury  found,  specially,  that  **by 
the  defendants'  works,  the  harbour  is  in  some  extreme  c&ses 


such  rail  road  or  tram  road,  after  sach  consent  shall  be  withdrawn  or 
discontinued ;  or  shall  lay  any  piece  of  timber"  &c.  "  or  other  matter  or 
thing  whatsoever,  on  any  part  of  the  said  road,  or  on  the  side  or  sides 
thereof,"  &c.,  "  to  the  prejudice,  annoyance,  or  interruption  of  persons 
travelling  and  passing  thereon,"  "  every  such  person  shall  forfeit  and  pay 
(over  and  above  the  damage,  if  any  occasioned)  any  sum  not  exceeding  3/; 
for  every  such  offence ;  (and  in  any  such  case  of  rail  roads  or  tram  roads, 
•  every  day's  continuance  thereof  after  notice  shall  be  deemed  a  fresh  offence) 
to  be  levied,  recovered,"  &c.  **  in  manner  "  &c.  (by  distress  and  sale  under 
warrant  of  a  justice  on  summary  conviction  ;  sect.  65) :  *'  and  such  offenders 
shall  also  pay  to  the  said  trustees,  or  their  treasurer  or  treasurers,  or  one  of 
them,  such  sum  of  money  as  shall  be  a  full  satisfaction  for  the  damage  so 
done,  which  shall  be  settled  or  ascertained  by  the  justice  or  justices  of  the 
peace  by  or  before  whom  such  offender  shall  be  convicted." 
(a)  6A,^E,  143. 
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the  said  trustees,  or  legal  authority."    If  such  laying  QutenU  Bench, 

down  were  necessarily  a  nuisance,  the  trustees  could  not  ' 

give  consent  That  is  the  only  legal  authority  under  '^^*  ^^^^^ 
the  statute ;  if  a  legal  authority  prior  to  the  statute  is  ^^^^^^' 
looked  for,  it  can  be  derived  only  from  the  original  right 
of  the  land  owner,  and  the  Court  may  presume  that  the 
dedication  to  the  public  was  qualified  by  a  reservaUon 
in  his  favour.  The  freehold  in  a  turnpike  road  remains 
in  the  land  owner,  subject  to  the  public  easement. 
[Lord  Campbell  C.  J.  The  House  of  Lords  held  so  in  a 
case  which  was  before  them  about  three  years  ago.] 
And,  if  the  land  owner  retained  a  way-leave  over  the 
road  for  the  use  of  his  adjoining  property,  he  would 
naturally  retain  it  in  the  form  most  suitable  to  the  pur- 
pose according  to  modem  practice,  that  is,  by  means  of  rail 
and  tram  roads.  Regina  v.  Charley  (a)  affords  an  instance 
of  a  public  right  of  way  subservient  to  an  anterior  private 
one.  The  mode  in  which  the  common  easement  of  a 
way-leave  for  conveyance  of  coals  may  be  enjoyed  was 
discussed  in  Dand  v.  Kingacote  {b\  where  Lord  Abinger 
said  (c) :  '^  I  do  not  see  why,  if  the  party  has  the  right 
of  way,  he  cannot  lay  down  iron  rails  upon  it"  [Lord 
Campbell  C.  J.  You  contend,  not  only  for  a  right  of 
way,  but  for  a  right  to  make  as  many  tram  roads  as  may 
suit  you.  There  are  cases  of  gates  across  public  roads ; 
but  none  of  a  power  to  erect  such  gates  at  pleasure.  As 
to  the  authority  of  the  trustees,  an  Act  of  Parliament 
might  empower  them  to  license  what  would  otherwise 
be  unlawful]  In  point  of  fact  Lord  Stourtariy  here,  has 
used  the  rights  complained  of  during  sixty  years,  and 

(a)  12  Q.  fi.615.  (6)  6  Af.  ^  fT  174. 

(c)  6  Af.^  W.  187. 
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tbey  are  made  without  such  consent,  or  continued  after   Qti««ii'«  Btnth. 

I  Off  1 

it  is  withdrawn^  a  penalty  is  incurred;  and  the  incurring  '__ 

of  this  does  not  make  the  proceeding  less  a  subject  of    '^^  Queen 
indictment  Chables- 

WORTH. 

WioHTMAN  J.  These  works  are  primft  facie  a  nui- 
sance. The  case  does  not  shew  to  what  extent  they  are 
so :  but  no  authority  is  adduced  to  sanction  what  has 
been  done  even  to  the  extent  appearing  by  the  case. 

Erle  J.  I  am  of  the  same  opinion,  though,  in  de- 
ciding the  question  of  nuisance,  I  desire  to  confine 
myself  to  the  case  before  us.  If  that  which  was  done 
here  was  no  nuisance,  the  jury  might  have  found  so  (a). 
Without  such  finding,  I  cannot  say  that  the  laying  down 
works  like  these  is  not  such  a  nuisance  as  may  be  the 
subject  of  an  indictment 

Judgment  for  the  Oown. 

(a)  See  the  neit  case. 
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wilfully  and  injuriously  did  erect  and  build,  and  cause   QutenVBeneh. 
to  be  erected  &c.,  in,  over  and  upon  the  said  river  and      ^        '^ 
Queen's  common  highway  there,  near  a  certain  place    '^^^  Queem 
called  Witham  Toum,  a  certain  bridge,  and  that  defend-        Bettb. 
ants,  on  the  said  1st  day  &c.,  and  thence  until  the  day  of 
finding  the  inquisition,  with  force  &c.,  at  &c. ;  averment 
that  defendants  unlawfully  continued  and  still  do  con« 
tinue  the  said  bridge  erected  &c.;  by  means  whereof 
the  navigation  and  free  passage  of,  in,  through  and  along 
and  upon  the  said  river  Witham  and  the  Queen*s  com- 
mon highway  there,  on  &c.,  and  for  and  during  all  the 
time  aforesaid,  hath  been  and  still  is  greatly  straitened, 
obstructed  and  confined,  so  that  the  liege  subjects  &c., 
navigating,  sailing,  &c.  with  their  ships,  barges,  &c.,  in, 
through,  along  and  upon   the   said  river  and  Queen's 
common  highway,  on  &c.,  and  for  and  during  &c.,  could 
not,  nor  yet  can,  go,  navigate,  sail,  &c.  with  their  ships, 
barges,  &c.,  upon  and  about  their  necessary  affairs  and 
business,  in,  through,  along  and  upon  the  said  river  and 
Queen  s  common  highway  there  in  so  free  and  uninter- 
rupted a  manner  as  of  right  they  ought  and  before  had 
been  used  and  accustomed  to  do :  To  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  &c.  navi- 
gating, &c.  with  their  ships,  &c.  in,  through  and  along 
and  upon  the  said  river  and  Queen's  common  highway 
there,  to  the  great  obstruction  of  the  trade  and  naviga- 
tion of  and  upon  the  said  river,  to  the  evil  example  &c., 
and  against  the  peace  &c. 
Plea:  Not  Guilty. 

On  the  trial,  before  ffllde  C.  J.,  at  the  Lincolnshire 
Spring  Assizes,  1849,  the  facts  material  to  the  issue  on 
the  6th  count  appeared  to  be  as  follows. 

3  u  2 
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made  a  new  cut  from  the  said  sluice  or  sluices  unto  or   Queens  Bench, 
near  unto  Anthontfs  Gawty  and  a  bank  on  each  side  of  the       ^        '-' 
cut,  the  dimensions  of  which  cut  and  bank  were  speci-  Qokkn 

fied.  Sect.  66  enacted :  That  it  should  be  lawful  for  the  ^^"«- 
General  commissioners  to  cause  a  bridge  to  be  erected 
over  the  intended  new  cut  at  some  part  about  half 
way  between  Antlicmfs  Gowt  and  Boston^  for  the  pur- 
pose only  of  preserving  a  communication  between  the 
houses  in  Boston  West  and  the  Holland  Fen. 

Sect.  80  empowered  the  Navigation  Commissioners, 
"in  order  for  the  carrying  on  and  effecting  the  said 
intended  navigation,"  to  open,  cleanse,  scour,  deepen 
or  enlarge  the  river,  to  make  new  cuts  through  the 
adjoining  lands  for  the  purpose  of  the  navigation  and  for 
better  effecting  the  purposes  of  the  Act ;  and  also  to  cut 
and  use  the  soil  &c.,  as  occasion  should  require,  and 
to  build  over  the  said  river  or  cuts,  so  many  bridges, 
sluices,  locks,  wears,  warehouses,  quays  and  other  works, 
at  such  places  and  in  such  manner  as  the  said  Commis- 
sioners should  think  necessary  and  convenient;  and 
from  time  to  time  to  alter  and  repair  the  same;  to 
make  towing  paths  &c. ;  and  to  do  all  other  matters  and 
things,  within  their  limits,  which  ihey  should  judge 
necessary  or  convenient,  for  carrying  on,  restoring,  com- 
pleting, and  maintaining  the  said  navigation,  according 
to  the  tenor  &c.  of  this  Act ;  and  to  make  and  build 
a  lock  near  the  said  sea  sluice  to  be  erected  for  the 
works  of  drainage,  with  doors  &c.,  for  the  purpose 
of  the  said  navigation. 

Sect.  84  enacted :  "  That  the  said  Commissioners  for 
the  navigation  may  and  they  are  hereby  authorized  and 
empowered,  to  cause  and  direct  the  soil  or  bed  of  the 
river  Witham,  from  Boston  to  Lincoln  High  Bridge^  to  be 


Betts. 
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cut  navigable^  and  built  a  lock  on  the  North  east  side  of  Queen  h  Bench, 
the  Grand  Sluice,  close  to  which  the  railway  bridge  passes.       *-        '^ 

By  Stat  52  G.  3.  c.  cviii.,  local  and  personal,  public,  '^^^  ^^^^'' 
sect.  3,  the  powers  of  the  Commissioners  of  Navigation 
for  the  purpose  of  the  Navigation,  Itnd  their  right  to 
tolls,  were  revoked  and  annulled;  by  sect.  5,  certain 
persons  were  incorporated  under  the  name  of  The  Com- 
pany of  Proprietors  of  the  Witham  Navigation^  with 
power  to  have  and  purchase  lands,  tenements,  &c. ;  and, 
by  sect.  4,  they  were  invested  with  such  and  the  like 
powers,  privileges  and  authorities  as  were  before  vested 
in  thp  Navigation  Commissioners,  so  far  as  they  related 
to  restoring  and  maintaining  the  navigation  from  the 
Chrand  Sluicey  through  Boston^  to  the  sea.  By  sect.  5 
they  were  authorized,  among  other  things,  to  build 
in  or  upon  the  said  Navigation,  or  upon  the  lands 
adjoining,  such  and  so  many  bridges,  piers  &c.  as, 
and  where,  they  should  think  necessary  and  conve- 
nient, and  from  time  to  time  to  alter,  repair,  and 
amend  or  discontinue  the  same;  and,  by  sect.  7, 
they  were  required,  as  soon  as  conveniently  might  be, 
to  cleanse,  scour  out,  widen,  deepen,  straighten  and 
embank  the  said  river  Witlwm  from  the  Grand  Sluice 
to  the  High  Bridge  in  the  City  of  Lincoln.  Tlie 
act  also  gave  them  powers  for  the  compulsory  purchase 
of  lands,  to  be  taken  by  them  in  fee,  and  it  vested  in 
them  all  the  lock-houses,  warehouses,  goods,  &c.,  and 
effects,  of  the  Navigation  Commissioners.  Tolls  were 
granted  them,  to  be  levied  upon  all  goods  navigated, 
carried,  &c.,  upon  or  along  the  said  Navigation.  And 
it  was  enacted,  by  sect  91,  **  That  all  persons  whom- 
soever shall  have  free  liberty  to  navigate  upon  the  said 
navigation,  or  any  part  thereof,  with  any  boats  or  vessels 


1028  Q.   B.    [trinity  term. 

Voiumtxvi.    suited  to  the  construction  of  the  locks  and  depth  < 
^         J       water  in  the  said  navigation,  and  to  use  the  said  towinj 

The  QuEKN  patiig  fQj.  haling  and  drawing  such  boats  and  Tcssels 
Betts.  upQn  payment  of  such  rates  and  duties  as  shall  hi 
demanded  by  the  said  Company  of  proprietors,  not  ex- 
ceeding the  rates  hereinbefore  mentioned ;  and  subject 
always  to  the  rules,  by-laws,'*  &c.,  of  the  said  Company. 
By  The  Great  Northern  Railway  Act,  1846,  9  &  10 
Vict.  c.  Ixxi.,  local  and  personal,  public,  which  empowered 
the  Company  thereby  incorporated  to  make  their  railway 
on  the  banks  of  the  river  Witham^  and  across  the 
river  near  Boston^  between  that  town  and  Lincoln,  it 
was  enacted  (sect  131)  that  the  WUham  Navigation 
Company  should  grant  to  the  Railway  Company,  and 
the  latter  should  accept,  a  lease  for  999  years  of  all  the 
estate  and  interest  of  the  Wttham  Navigation  Company 
in  the  river  Wttham  and  in  the  navigation  thereof,  from 
the  Grand  Sluice  in  the  borough  of  Boston  to  the  said 
High  Bridge  in  the  city  of  Lincoln^  with  all  the  locks, 
dues  and  tolls  thereto  belonging,  and  so  much  of  the 
banks  of  the  said  river,  and  all  such  houses,  warehouses 
and  other  hereditaments,  as  the  Navigation  Company 
were  in  any  manner  entitled  to.  Sect.  135  enacted  that, 
from  and  after  the  passing  of  this  act,  and  during  the 
said  term,  all  powers,  provisions  and  authorities  which 
before  were  vested  in  and  excrciseable  by  the  said  Navi- 
gation Company,  in  relation  to  the  works  of  drainage 
and  navigation  and  other  works  mentioned  in  the  several 
recited  acts,  and  in  relation  to  rates,  tolls  and  duties  and 
the  application  thereof,  and  such  other  the  powers,  &c., 
of  the  recited  acts  vested  in  and  excrciseable  by  the  said 
Navigation  Company  as  were  necessary  for  the  purposes 
of  this  act,  should  be  vested  in  and  exerciseablc  by  and 
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applicable  to  the  Railway  (yompany.    Sect  148  enacted   Qyeen'i  Bench. 
that  in   carrying  the   railway  over   the  river   WUham      *-        '^ 
near  the  Grand  Sluice,  and  at  HorseUy  Deeps  lock,  the    '^«  ^^^^^ 
railway  should  be  so  constructed  that  the  piers  and  piles        Bbtts. 
of  the  bridges  supporting  the  same  should  not  obstruct 
the  free  passage  of  the  waters.     There  was  also  a  pro- 
vision,  in   sect.  147,  that  the   Railway   Company,  in 
crossing  the   Wttham^  or  any  of  the  before  mentioned 
rivers,   drains   and   watercourses  connected   therewith, 
should  not  contract   the  area  of  the  waterways,  or  do 
any  act  by  which  the  passage  of  the  waters  should  be 
obstructed. 

By  the  East  Lincolnshire  Railway  Act,  9  &  10  Vict, 
c.  Ixxxviii.,  local  and  personal,  public,  it  was  recited 
(sect.  35)  that  the  Railway  to  be  made  under  that  statute 
was  intended  to  be  carried  over  the  river  Witham  at  or 
near  Boston,  and  that  it  was  expedient  to  provide  against 
obstruction  and  injuries  being  occasioned  thereby  to  the 
free  navigation  of  the  river ;  and  provisions  were  made 
(sects.  35  to  45)  for  the  construction  of  the  bridge  so  as 
not  to  narrow  the  waterway  or  obstruct  the  navigation  or 
the  free  passage  of  the  waters.  Sect  21  forbade  the  Com- 
pany to  make  any  lateral  deviation  into  any  lands  not 
numbered  upon  their  plans,  or,  being  numbered  thereon, 
not  described  in  their  books  of  reference,  without  the 
consent  in  writing  of  the  owner  and  occupier. 

By  sect.  3 1,  after  reciting  that  a  bill  (The  Great  Northern 
Railway  Act)  was  then  pending  in  Parliament  (a),  which 
would  give  powers  for  constructing  a  bridge  across  the 
Witham  near  the  Grand  Sluice  at  the  same  point  where 
the  bridge  to  be  authorized  by  the  present  Act  was 
intended  to  be  built,  and  that  it  was  desirable  only  one 
such  bridge  should  be  erected ;  reciting  also  au  agree- 

(a)  Both  Acts  received  the  Royal  Astteut  on  June  *26th  1846. 
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question  whelher  or  not  the  bridge  is  more  or  less  con-  Qm 
venient  than  the  bridge  that  would  be  constructed  by  _ 
Act  of  Parliament;  and  I  shall  tell  you  that  it  is  a  public 
highway  for  the  purposes  of  this  case,  and  shall  give  the 
defendants  an  opportunity  of  moving  to  enter  a  verdict 
for  them  if  the  Court  shall  be  of  opinion  that  it  is  not  a 
public  highway.  For  the  purpose  of  to-day  I  shall  so 
treat  it ;  and  I  shall  call  upon  you  to  say  whether  or  not 
the  construction  of  the  bridge  is  an  inconvenience  and  a 
nuisance  to  the  navigation  of  the  river."  In  a  subsequent 
part  of  the  summing  up  his  Lordship  said :  **  Even  if  you 
think  the  bridge  is  a  much  less  impediment  to  the 
navigation  than  the  Acts  of  parliament  would  have  war- 
ranted^ and  in  fact  no  impediment  at  all»  but  an  ad- 
vantage,  I  should  recommend  you  to  find  a  verdict  of 
Guilty  upon  that  count,  leaving  it  to  the  Court  to  say 
whether  it  is  a  public  highway  or  not ;  for  it  is  impos- 
sible to  say  that  it  does  not  occupy  a  part  of  the  highway ; 
and  no  man  has  a  right  to  occupy  part  of  a  highway, 
even  by  putting  a  cart  there.  But,  as  some  doubt  may 
exist,  and  as  I  think  it  may  be  a  circumstance  fit  to 
be  considered,  whether  this  bridge  does  impede  the 
navigation,  I  should  wbh  you,  upon  this,  to  let  the  Court 
deal  with  it  as  it  may  think  fit ;  and  that  your  verdict 
should  be  for  the  Crown  even  if  you  think  it  is  no 
impediment." 

The  jury's  finding  on  the  6th  count  was:  "  We  say, 
Guihy  of  building  the  bridge;  but  we  do  not  consider  it 
to  be  an  obstruction  to  the  navigation  or  the  drainage." 
On  the  2nd  and  3d  counts  they  found  the  defendants 
Guilty :  on  the  other  counts.  Not  Guilty. 

Humfrey^  in  the  ensuing  term,  obtained  a  rule  nisi  to 
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the  parliamentary  limits.  The  question  of  comparative  Queen*M  Bench, 
benefit  to  the  public  cannot  be  entertained.  Rex  v.  ^  '-I 
Russell  {a)  must  be  considered  as  over-ruled  by  Rex  '^*'®  Queen 
V.  Ward  {b).  [Lord  Campbell  C.  J.  Do  you  say  that  Betts. 
every  bridge,  having  as  much  as  a  single  post  planted  in 
the  river,  is  necessarily  a  nuisance?  The  right  of 
the  public  to  every  part  of  the  water  is  clearly  recog- 
nised by  this  Court  in  Mayor  of  Colchester  v.  Brooke  (c). 
[Lord  Campbell  C.  J.  The  doctrine  which  was  laid 
down  in  that  case  will  not  be  disputed.]  Williams  v. 
Wilcox  (d)  is  to  the  same  effect  [Lord  Campbell  C.  J. 
May  not  there  be  a  common  law  right  to  erect 
bridges,  not  obstructing  the  navigation?  A  high- 
way may  cross  a  river  by  a  ford.]  If  a  bridge 
may  be  built,  interfering  at  all  with  the  passage 
of  the  river,  no  one  can  say  where  the  obstruction 
must  stop.  l^WifflUman  J.  A  question  would  be, 
whether  it  did  in  fact  interfere  with  the  passage.  Lonl 
Campbell  C.  J.  How  have  bridges  ever  been  legally 
made  over  navigable  rivers?]  The  passage  in  Lord 
Hale,  De  Portibus  Maris,  85,  Part  2.  c.  7.,  mainly  relied 
upon  by  Holroyd  and  Bayley  Js.  in  Rex  v.  Russell  (a), 
and  in  which  it  is  said  that  **  nuisance  or  not  nuisance" 
"  is  a  question  of  fact,"  applies  specifically  to  wharfs 
built  in  commercial  harbours  for  the  carrying  on  of  the 
traffic  The  evidence  here  shewed  that  half  the  river 
was  blocked  up  (e).  [Lord  Campbell  C.  J.  That  might 
not,  in  fact,  be   any  hindrance  to  the  navigation,  or 


(a)  6  /?.  §•  C.  566.  (6)  AA.^  B,  384. 

(c)  7  Q.  B.  339.  372-5. 

{d)  8  ^.  ^  £.  314.  Reference'  was  particularly  made  to  the  judgment 
of  the  Court,  pp.  329, 330,  from  **  If  the  subject**  to  *<  all  parts  of  the 
channel." 

(e)  A  model  of  the  bridge  was  exhibited  to  the  Court. 
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was  not  put  by   Tfilde  C.  J.,  in  summing  up,  as  that  Queen*s  Btnek. 

which  the  case  turned  upon.     And  the  jury  expressly  —i !r 

found   that   the  bridge  caused  no  obstruction.      That  veuKEw 

must  always  |l)e  a  question  for  a  jury.  A  substance  as  Bettb. 
small  as  a  pin  may  be  called  an  obstruction  :  it  is  for  a 
jury  to  say  whether,  practically,  it  be  one  or  not :  the 
law  cannot  decide  this.  Lord  Hak^. in  the  passage 
referred  to  on  the  other  side,  De  Portibusy  p.  85,  Part  2, 
c.  7.,  mentions,  among  nuisances  to  ports,  "The  building 
of  new  wears  or  inhancing  of  old,  whereby  navigation  or 
passage  of  vessels  is  obstructed.  The  straitening  of  the 
port,  by  building  too  far  into  the  water,  where  ships  or 
vessels  might  have  formerly  ridden;  for  it  is  to  be  ob- 
served, that  nuisance  or  not  nuisance  in  such  case  is  a 
question  of  fact.  It  is  not  therefore  every  building 
below  the  high- water  mark,  nor  every  building  below 
the  low-water  mark,  is  ipso  facto  in  law  a  nuisance." 
'*  In  the  case  therefore  of  building  within  the  extent  of 
a  port  in  or  near  the  water,  whether  it  be  a  nuisance  or 
not  is  qucBstio  facti,  and  to  be  determined  by  a  jury  upon 
evidence,  and  not  qutBStio  jurist  The  decision  in  Rex  v. 
Russell  (a)  proceeded  on  the  assumption  that  erecting 
the  staiths  there  in  question  on  the  river  Tyne  was  not 
ipso  facto  a  nuisance ;  and  to  that  extent  Lord  Tenter* 
den  agreed  with  the  rest  of  the  Court ;  for  he  said,  after 
declaring  his  opinion  that  the  alleged  public  benefit 
could  not  be  considered  in  determining  the  ques- 
tion raised  by  the  indictment :  "  That  question  I  take 
properly  to  have  been,  whether  the  navigation  or  passage 
of  vessels  on  this  public  navigable  river  was  injured  by 
these  erections.     Upon  this  question  there  was  evidence 

(a)  6  B.^  a  566. 
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Lord  Campbell  C.J.   It  caDnot  be  doubted  that  this   Queen's  Bench, 
is  a  public  river.     The  Act,  2  G.  3.  c.  32.  recited  that       ^^^^^'^ 
the  river  Witham  was  formerly  navigable  for   lighters,    '^^^  Quken 
barges,  boats  and  other  vessels,  from  the  sea  to  High        Bktts. 
Bridgcy  Lincoln ;  but  that  the  sand  and  silt  brought  in 
by  the  tide  had  greatly  obstructed  the  outfall,  which 
was  then  in  great  measure  stopped  up,  whereby  lands 
were   often   overflowed,  and  trade  and  commerce  had 
decayed;  and  certain  provisions  were  then   made  for 
draining  the  land  and  restoring  the  navigation.     Now, 
a  highway  out  of  repair  does  not  cease  to  be  a  highway. 
An  indictment  lies  for  non-repair  of  it.     And  there  is 
nothing  in   this   Act  to  shew   that    the  Witham   had 
ceased  to  be  a  navigable  river:  the  cut,  which  merely 
straightens  the  course,  is  in  the  same  situation,  legally, 
as  the  original  channel.     If,  then,  a  bridge  had  been 
built  over  it  which  obstructed  the  navigation,  I  should 
have  thought  this  an  indictable  offence ;  for  it  seems  to 
me  that  the  powers  of  the  Navigation  Commissioners 
were  limited  to  the  purposes  of  the  navigation,  and  did 
not  extend  to  the  making  of  a  bridge  merely  for  the  pur- 
poses of  a  railway.     But,  looking  at  the  verdict,  I  think 
it  amounts  to  a  finding  of  Not  guilty.     According  to 
the  authority  of  Lord  HaUy  to  that  of  Lord  Tenterden  in 
Rex  V.  Russell  (a)f  and  to  the  opinion  of  this  Court  in 
Rex  V.  Ward{b)y  it  is  for  the  jury  to  say  whether  an 
erection  of  this  kind  is  a  damage  to  the  navigation  or 
not  That  the  utility  of  such  a  work  to  the  neighbourhood 
or  to  the  public  interests,  generally,  may  be  taken  into 
account  as  a  compensation,  is  a  point  on  which,  with  great 
deference,  I  cannot  concur  with  the  majority  of  the  Judges 
who  decided  7?^x  V. /Jmm^// (a).     The  true  question  is, 

(a)  6B,^  a  566.  (b)  4  A.  ^  E.  384. 

VOL.    XVI.    N.    ».  3    X 


1038  Q.  B.  [trinity  term.] 

Vohme  xvi.    whether  a  damage  accrues  to  the  navigation  in  the  p 
ticular  locality ;  and  that  is  a  question  for  a  jury  (a). 


L 


The  QuBEN  indictment  would  not  lie  merely  for  erecting  piers  ii 
Bsm.  navigable  river;  it  must  be  laid  **ad  commune  no< 
mentum :"  and  whether  it  was  so  or  not  must  be  decid 
by  the  jury.  Here  that  question  was  left  to  thei 
and  they  have  found  that  no  obstruction  was  causi 
According  to  the  argument  for  the  Crown,  that  woi 
be  an  absurd  verdict ;  but  no  application  has  been  ma 
to  set  it  aside.  I  can  very  well  conceive  that  a  brid 
may  be  so  built  in  a  navigable  river  as  to  be  no  obstn 
tion ;  and,  looking  at  the  model  which  has  been  produce 
I  think  that  is  the  case  here.  Therefore  I  think  t 
verdict  amounts  to  an  acquittal 

Pattkson  J.  I  am  of  opinion  that  this  river  was 
public  highway.  It  is  said  there  is  no  evidence  of 
having  been  so  in  former  times.  I  do  not  know  that 
is  necessary  to  have  evidence  as  to  the  former  history 
such  a  highway.  But  here  the  recital  of  stat  2  G. 
c,  32.  shews  that  the  Witham  was  anciently  a  pub 
navigable  river;  the  object  of  the  Act  is  to  restore  t 
navigation  of  it :  and  that  object  is  expressly  provid 
for.  The  question,  whether  in  £[ict  the  erection  be 
nuisance  or  not,  is  for  the  jury;  and  here  they  ha 
expressly  decided  it. 

Coleridge  J.    I  have  not  heard  the  whole  argumer 
but  it  appears  to  me  that  the  obstruction  was  in  a  pub 
highway;    and  on  the  other  point  I  see  no  reason 
differ  from  the  rest  of  the  Court. 

Ert.e  J.     The  question  of  nuisance  was  for  the  jur 

(a)  Sec  Regina  v.  Charlesworf/if  ante,  p.  1012. 


XIV.   VICTORIA. 


1039 


I  think,  also,  that  the     Qneen*i  Bench. 

T    .  .  .  .  ,       ri850.1 

it  IS  not  inconsistent  with      *-         -* 


and  their  verdict  is  an  acquittal 

river  was  a  public  highway 

that  proposition  to  say  that  the  river  may  be  such  a 

highway,  subject  to  the  qualifications  imposed  by  stat 

2  G.  3.  c.  32. ;  and  it  might  have  become  important  to 

consider  these;    but  our  decision  on  the  pther    point 

makes  it  now  unnecessary. 

Rule  absolute  to  enter  verdict  for  defendants. 


The  QuE£N 

V. 
B£TTt. 


The  following  case  should  have  appeared  among  the 
reports  of  last  Hilary  Vacation. 

IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench). 
Hall  and  others  against  Flockton  and  others.  ^"^^'3^ 

1851.] 

JUDGMENT  being  entered  up  for  the  plaintifis  on  Casoforin. 

the  demurrer  in  this  case  (a),  the  defendant  brought  paS^  *piea. 
Error  in  the  Exchequer  Chamber;  and,  the  plaintiffs  claratlon ^in ^' 

this  suit,  it 
was  agreed 
between  plaintifii  and  defendants  that  defendants  shoald  admit  their  liability  to  the  action, 
as  they  then  did  adir.it ;  that  defendants  should  take,  and  plaintifis  grant,  a  license  for  the 
use  of  the  invention :  that  defendants  shoald  hand  a  cheque  for  75/.  to  a  third  person,  to  be 
held  until  grant  of  the  license,  and  then  delivered  by  him  to  plainti6i ;  that  plaintifis  and 
defendants  should  respectively  bear  their  own  costs  of  the  action  ;  **  and  that  this  action,  and 
the  causes  of  action  included  in  the  same,  should  be  settled,  satisfied,  discharged  and 
terminated  by  the  arrangement  and  agreement  before  mentioned.**  Avermeut  that  defendants 
admitted  their  liability,  drew  and  delivered  the  cheaue,  and  had  always  been  ready  and  willing 
to  perform  the  agreement,  take  the  license,  and  bear  their  own  costs  ;  of  which  plainti£ 
had  notice.     On  special  demurrer : 

Held  by  the  Coart  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen*s  Bench, 

That  the  plea  was  bad.     For,  if  the  mere  agreement  was  relied  upon,  there  was  no 

sufficient  averment  of  an  accord  and  satisfaction  by  the  making  of  such  agreement ;  the  words 

"arrangement  and  agreement"  not  shewing  that  the  mere  agreement  was  accepted   in 

satisfaction. 

And,  if  performance  of  the  agreement  was  relied  npon,tbe  plea  omitted  to  state  that  such 
performance  was  accepted  in  satisfaction. 


(a)  Flockton  v.  Halt,  \A  Q,  B,  380,  where  the  pleadings  are  set  out. 

3x2 
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was  accepted  in  satis&ction.     Maule  J.      There  is  no  Quten'M  Btnck, 
allegation  here  of  any  agreement  except  that  the  "  ar-       *•        '^ 
rangement  and  agreement'^  should  be  taken  as  satisfac-         ^^^^ 
tion.]     The  word  arrangement   is  mere  repetition:  it     Fi-ocKrtfK. 
means  the  same  as  agreement.     {Maule  J.     The  plea 
says  afterwards  that  defendants  were  willing  to  ''  falfil 
the  said  agreement*'    PkOt  B.      You  contend  that  the 
primary  meaning  of  <*  arrangement'*  is  settling  the  terms 
of  agreement ;  not  fulfilling  them.     Maule  J.    The  plea 
seems  to  give  it  the  sense  of  putting  an  end  to  causes  of 
action.]  But^  further,  if  there  does  not  appear  a  sufficient 
accord  by  the  giving  of  the  agreement,  it  may  be  col- 
lected from  the  plea  that  there  was  an  actual  perform- 
ance.    The  plea  shews  that  the   agreement   itself  was 
operative  to  discharge  the  action.    That  shews  a  satisfac- 
tion at  the  time  of  agreement:  under  such  circumstances, 
to  aver  an  acceptance  would  have  been  superfluous.    All 
the  other  things  which  were  to  have  been  done  appear 
by  the  plea  to  have  been  fulfilled,  except  the  giving  of 
a   license,  which  the  defendants  aver   that   they  were 
always  ready  to  receive.     [Parhe  B.    If  an  actual  thing 
done  is  to  be  the  foundation  of  the  accord,  it  is  not 
alleged  here  that  performailce  was  accepted  in   satis- 
faction.   Maule  J.    On  special  demurrer  it  is  not  enough 
to  say  that  a  thing  was  accepted;    it  must  appear   to 
have  been  accepted  in  satisfaction.]     That  certainly  is 
not  stated  here :  the  defendants,  therefore,  must  stand 
upon  the  first  part  of  the  plea,  and  insist  that  the  agree- 
ment itself  is  a  bar  to  the  action ;  and  that,  if  there  be 
any  ambiguity  in  the  word  "arrangement,"  the  objec- 
tion should  have  been  more  expressly  pointed  out  by  the 
demurrer. 

3Ielluh,  contra,  was  not  heard. 


AN 

INDEX 

TO 

THE  PRINCIPAL  MATTERS. 


ABATEMENT. 

Of  obstruction. 

Bj  pulling  down  inhabited  dwelling- 
house,  546.     Common^  I.  1. 

ABODE. 

See  Residence, 

ABSTRACT. 
Page  847.     Vendors,  I. 

ACCEPTANCE. 

I.  By  joint  stock  company,  442.    Bills, 
VI. 

n.  In  satisfaction.    Accord, 

ACCORD  AND  SATISFACTION. 

What  the  plea  must  shew. 

Plea  of  agreement  to  compromise  on 
terms :  acceptance  in  satisfaction. 

Case  for  infringing  a  patent.  Plea 
that  afler  declaration  in  this  suit,  it 
was  agreed  between  plaintiffs  and 
defendants  that  defendants  should 
admit  their  liability  to  the  action,  as 
they  then  did  admit ;  that  defendants 


should  take,  and  plaintiflfs  grant,  a 
license  for  the  use  of  the  invention ; 
that  defendants  should  hand  a  cheque 
for  75Z.  to  a  third  person,  to  be  held 
until  grant  of  the  license,  and  then 
handed  by  him  to  plaintiffs;  that 
plaintiffs  and  defendants  should  re- 
spectively bear  their  own  costs  of  the 
action  ;  and  that  **  this  action,  and  the 
causes  of  action  included  in  the  same, 
should  be  settled,  satisfied,  discharged, 
and  terminated  by  the  arrangement 
and  agreement  before  mentioned.** 
Averment  that  defendants  admitted 
their  liability,  drew  and  delivered  the 
cheque,  ana  had  always  been  ready 
to  perform  the  agreement,  take  the 
license,  and  pay  tneir  own  costs ;  of 
which  plaintiffs  had  notice.  On  spe- 
cial demurrer : 

Held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Queen*s  Bench : 

That  the  plea  was  bad :  for,  if  the 
mere  agreeipent  was  relied  upon,  there 
was  no  sufficient  averment  of  an  accord 
and  satisfaction  by  the  making  of  such 
agreement;  the  words  **  arrangement 
and  agreement**  leaving  it  ambiguous 
whether  the  mere  agreement^  or  some- 
thing ulterior,  constituted  the  accord 
and  satisfaction. 

And  if  performance  of  the  agree- 
ment was  relied  upon,  the  plea  omitted 
to  state  that  such  performance  was 
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3.  That  the  action  was  muiutaiDable 
by  K.  and  N.  jointly,  because  the  deed 
poll  enured  to  the  benefit  of  all  in- 
terested in  the  assurance,  and  the 
declaration  shewed  the  interest  to  be 
in  K.  and  N.  jointly.  Sunderland 
Marine  Insurance  Company  v.  Kear^ 
ney^  925. 

2.  Chartered  company,  765.     By  law, 

3.  Shareholders  in  an  incorporated 
company,  7 1 7.     Colonies^  I.  1 . 

II.  Right  of,  when  subject  to  conditions. 

1 .  Provision  for  payment  out  of  a  par- 
ticular fund,  when  not  such  a  con- 
dition, 925.    AntCy  I.  1. 

2.  Special    damage,   961.      Railway, 

III.,  iiigbt^  of,  when  ousted  by  statute. 

By  providing  ot^er  means  of  compen- 
%^mimi:    Railway,  YIII.  1. 

IV.\»tfrmi^'!  i  o     ' 
'<■»      .-.0  ■    >■•, 

1 .  Debt  or  covenant :  where  the  con- 
tingency has  happened  and  the 
amount  has  become  liquidated,  925. 
Ante,  I.  1. 

2.  Debt,  to  dispute  validity  of  seques- 
tration, 162.     Clergy,  I.  1. 

V.  Compromise  of; 

What  the  pies  must  shew.    Accord, 

ADmSSION. 
I.  Of  title. 

By  agreement  to  purchase. 

A,,  being  in  possession  of  land, 
agreed  by  writing  that  H,  should  sell, 
and  he.  A,,  should  purchase  the  land 
for  an  estate  pur  auter  vie :  that  A, 
"  shall  be  entitled  to  the  possession  or 
to  the  rents"  **  on  or  from  this  day  :'* 
/T.  to  make  a  good  title  in  twenty  one 
days :  if  the  purchase  should  not  be 
completed  by  a  day  named,  A,  to  pay 
interest. 

The  purchase  was  not  conipleted: 
but  A,  continued  to  hold.  M.  gave 
A.  notice  to  quit,  in  the  ordinary  lorm 
of  notice  to  tenant  from  year  to  year : 


Il^ld,  in  the  absence  of  any  evi- 
dence OS  to  right  of  possession  In  A., 
that  H.,  on  these  facts,  might  recover 
against  A.,  in  ejectment.  Doe  dem, 
Sord  V.  Burton,  807. 

n.  In  particular  instances. 

1.  By  payment  into  Court,  664,  669. 
Distress,  III. 

2.  Of  forged  indorsement  being  ge- 
-  nuine,  560.     Bather,  L  1 . 

3.  Estoppel  by,  560.    Banker^  I.  1. 

AGENT. 

I.  Deputy.    Dejndy, 

II.  Who  may  be. 

Principal  contracting   as  if  he  was, 
the  agent,  of  a  portv  not  named, 
655.     Charterparty,  1» 

HI.  For  what  purpose. 

Delivery  of  attorney's  bill  to,  514. 
Attorney,  IL  I,  t 

IV.  Rights  of  ppncipal .  against  third 
parties. 

To  sue  on  insurance  by  deed  poll 
effected  b  broker's  name,  925. 
Action,  I.  1 . 


AGGRAVATION. 

I.  What  is,  664.    Distress,  III.  1. 

II.  Matter  of,  in  pleading,  218.     Ai-' 

sault,!, 

AIDER. 
By  verdict.     Verdict, 

ALltOWANCE. 
Of  parish  apprenticeships,  1005.     Poor, 

ALTERATION. 
I.  Presumption  as  to  time  of  making. 
I      U  In  a  deed..    ... 


ANNUITY. 


ARMY. 
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ing  the  natural  life  of  her  Majesty,** 
payable  out  of  the  consolidated  fund 
"  at  the  four  most  usual  days  of  pay- 
ment in  the  year,  that  is  to  say  the 
31  St  Afarc^,  SOth  June^  30th  Septem- 
ber^ and  3]  St  December,  by  even  and 
equal  portions,  the  first  payment 
thereof  to  be  made  at  such  of  the 
said  davs  as  shall  first  and  next  happen 
after  tne  decease  of  his  Majesty,  in 
case  her  Majesty  should  survive  nim.** 

His  Majesty  died  on  20th  Jtme 
1837.  On  the  30th  June  the  trustees 
received  a  full  quarter's  payment  of 
25,000/.  This  payment  was  made  after 
consulting  the  law  officers  of  the 
Crown,  who  advised  that  the  entire 
sum  was  due ;  and  her  Majesty  was 
informed  of  their  advice. 

The  quarterly  payments  were  made, 
up  to  and  on  SOth  September  1849. 
Her  Majesty  died  on  2nd  December 
1849.  Her  trustees  applied  for  a  pro- 
portionate part  of  the  quarterly  pay- 
ment which  would  have  become  due 
on  Slst  December  1849,  if  she  had  so 
long  lived. 

On  rule  nisi  for  a  mandamus  to  the 
Lords  of  the  Treasury  to  issue  a 
warrant  (under  stat.  4  &  5  TF»  4.  c.  5. 
s,  13.)  for  this  payment : 

Held,  that,  if  the  annuity  had  been 
apportionable  and  the  sum  due,  man- 
damus was  the  proper  remedy;  and 
that  the  Court  would  not  in  the  exer. 
cise  of  its  discretion  make  the  refund- 
ing of  what  on  that  supposition  would 
have  been  the  overpayment  on  SOth 
June  1837,  a  condition  to  the  issuing 
of  the  writ ;  there  being  no  equity  to 
require  her  Majesty's  representatives 
to  restore  a  sum  received  under  the 
bon&  fide  belief  that  it  was  her  own. 

But,  Held  that  the  annuity  was  not 
apportionable. 

Rule  discharged. 

Qtuere,  Whether  the  Attorney  Ge- 
neral, shewing  cause  tigainst  the  above 
rule  for  a  mandamus,  had  a  right  of 
reply.  Regina  v.  Lords  of  the  Trea- 
mry,  357. 

2.  Effect  of  overpayments,  357.  Ante, 
1. 

III.  Remedy  for. 
Mandamus,  357.     Ajde,  II.  1. 


IV.  Particular  instances. 

Queen  Dotoager's  annuity,  357.  Ante, 
II.  1. 


APOTHECARY. 

Uncertificated    bankrupt,  581.    Bank- 
rupt, V. 


APPEAL. 

Special  case. 

Refusal  of  Court  to  draw  inference  of 
fact,  299.     Poor,  IX.  1. 


APPOINTMENT. 

I.  Of  officers;  generally. 

Acquiescence  in  invalid  appointment, 
975.     Poor,  VII.  1. 

n.  OfdeputyprothonotaTy,258.  Palace 
Court. 

APPORTIONMENT. 
Of  annuity,  357.    Annuity,  IL  1 . 

APPRENTICE. 

Parish  apprentice. 

Allowance  by  Police  Magistrate,  1005. 
Poor,  IV. 

ARBITRATION. 

I.  Under    Lands'    Clauses    Act,    643. 
Company,  XVH.  1. 

n.  Under  lands  clauses  in  special  act, 
796.     Company,  XIX.  1. 

ARMY. 

L  Generally. 

1.  Enlistment,  48.    Enlistment,  I.  1. 

2.  Desertion,  48.    Enlistment,  1. 1. 

3.  Apprehension  and  custody  of  of- 
fenders, 48.    Enlistment,  I.  1. 
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ASSAULT. 


II.  Officers. 

Duty  of  commander  of  guard  as  to 
receiving  prboners,  48.  Enlistment^ 
LI. 

ARREST. 

L  Privilege  from  arrest  for  d€^t.  . 
Acquitted  prisoner  has  none. 

A  person  w^Q  ihad  been  tried  for 
felony  and  acquitted  bj  the  Court  of 
Quarter  Sessions  was  arrested  -«a  a 
ca.  sa.  while  yet  in  the  Court,  and 
while  the  Quarter  Sessions  were  still 
sittine. 

; :  /fidd,  on  motion  to  discharge  him 
out  of  custody,  that  an  acquitted  pri- 
soner has  no  privilege  from  arrest, 
even  while  in  Court.  Hare  v.  Hydey 
394. 

U.  Discharge  from. 

When  not  on  prisoner's  application  on 
ground  of  tne  arrest  being  a  con- 
:>  tempts  394.    Ante^l. 

ARTICLES  OF  THE  PEACE. 
I.  Ground  for.    «  ^ 


.^T^^reat  of  violencfe  confined  to  a  par- 
,  ticular  place. 

J      When  articles   of  the  peace  have 

,|t»4en  filed  and  an  attachment  issued 

i.^.  the  purpose  of  bringing  in  the  de- 

(  fen^an^  to  find  sureties,  this  Court 

.,^il^\nQt  entertain  an  application  to 

.  fi^harge  the  articles  and  to  award 

.,1^^  un4^  Stat.  21  Ja.  L  e.  8.  s,  2., 

I,.<m^e  ground  of  allied  insufficiencv 

'  f^  the  articles,  though  notice  of  such 

;ipplioation  has    been    given  to    the 

iprpsecutor. 

^,,.(It  is  sufficient  ffround  for  articles  of 

ripe  peace  that  uie  complainant  has 

'  peen  accustomed  to  go  to  a  particular 

place,  rij^htfiill  V  as  he  alleges,  for  the 

transaction  of  ousiness,  and  has  been 

threatened  with  violence  if  he  goes 

there  again. 

Affidavits  are  not  admissible  in  con- 
tradiction to  articles  of  the  peace  ;  nor 
^for  the   purpose  of  supplying  facts 
^\\^  to  have  been  suppressed  by  the 
complainant ;  as  the  contents  of  a  cor- 


respondence alluded  to  in  ttie  a 
Nor  is  it  an  objection  to  the  i 
that  soch  correspondence  is  i 
out,  if  it  does  not  contain  any  ] 
the  menace  relied  upon. 

This  Court  will,  if  it  sees  f 
require  surety  of  tJie  peaoey  an 
justices  have  refbsed  to  do  ao  < 
'same  oompiaiiit.  RMtima  r.'Mai 
•367.   ' 

!pL  Sureties  when  require^- 

Kotwithstanding  ref\ual  by  jn 
307.    Ante^  L 

m.  Practice. 

1.  Affidavits  in  contradictions, 
not  admissible,  367.    Anie^  L 

2.  Applications  to  discharge,  wh4 
entertained,  367.    Ante^  I. 

IV.  Form.  .     •    .; 

When  a  eorrespondeiioe  neM;X 
set  out,  367.  Ante.l. 

v:  Cosfe. 


Under  stat  21  «72i.  L 
Ante,  1.     " 


c,  8.  #.  2., 


ARTICLES  OF  WAR. 

I.  Who  may  be  detained  undei 
EnlUtmeiUy  I.  1. 

n.  Dutv  of  officer  to  receive  pri; 
on  cnarge  in  writing,  48.  E 
merUt  I. 

m.  As  regards  desertion,  48.  E 
menty  I.  1. 


ARTS. 

I.  Exemption  from  rating,   449, 
472,480.    Poor.lL 

n.  Professional  arts  not  compris< 
the  terms   "  fine  arts,"   480.     . 

n.2. 


ASSAULT. 

I.   Justification:    preservation    of 
peace  on  shipboard. 


ASSEJ^T. 


ATTORNEY. 
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Name,  &c.  of  person  with  whom  plain- 
tiff was  fighting,  immaterial. 

In  trespass,  the  count  alleffing  that 
defendant,  on  &c.,  assaulted,  oeat  and 
ill  treated  plaintiff,  and  then  knocked 
him  down  on  the  deck  of  a  ship,  de- 
fendant pleaded,  as  to  Me  oiaimUhig, 
beating  and  Ul  ireatifigt  that  defendant 
was  captain  of  a  vessel  convejing 
passengers,  of  whom  plaintiff  was  one ; 
that  puuntiff  made  a  noise,  disturb- 
ance and  affray  on  board  the  yessel, 
and  **  was  then  fighting  with  a  certain 
other  person  then  also  beinff  a  pas- 
senger,**  **  and  whose  name  is  to  the 
defendant  unknown,**  and  was  striving 
to  beat  such  person,  and  also  the  de- 
fendant, so  being  the  captain,  &c. ; 
whereupon  defendant,  so  being  the 
captain,  &c.,  for  the  preservation  of 
the  peace,  and  of  order  and  disci- 
pline on  the  said  vessel,  and  to  sepa- 
rate plaintiff  and  the  said  other  person, 
and  to  prevent  plaintiff  from  beating 
'  the  said  person  and  the  defendant,  as 
he  otherwise  would  have  done,  mol- 
liter  manus,  &c.  It  appeared  on  the 
trial  that  the  person  with  whom  plain- 
tiff had  been  fighting  was  not  un- 
known bj  name,  and  was  not  a  pas- 
senger, but  the  mate  of  the  vessel. 

Held  that  the  justification  was  suf- 
ficentlj  maintained  notwithstanding 
the  variance,  the  name  and  descrip- 
tion of  the  party  not  being  material. 

But  that  the  plaintiff  must  recover 
for  the  knocking  down,  that  being 
alleged  as  a  distinct  trespass  from  the 
assaulting,  beating  and  ill  treating, 
and  not  covered  by  the  justification. 
Noden  v.  Johnson^  218. 

II.  Declaration. 

Knocking  down :  not  mere  aggra- 
vation, but  must  be  answered  in  plea, 
'218.    Ante.l. 


II.  Of  land  tax,  381.     La7id  Tax,  I. 

ASSUMPSIT. 

I.  For  breach  of  contemporaneous  pro- 
mise, 280.     Contract,  V.  1. 

II.  For  penalty  imder  a  by-law,  765, 
779.    Bylaw.  I 


Consent. 


ASSENT. 


ASSESSMENT. 


I.  Of  purchase  money,  526. 
XVl.  4. 


Ctmpanyy 


ASYT.UM. 


•I  ' 


V 


Pauper  lunatic, 

1.  Whether 
workhouse 

2.  Maintenance  in,  496.    Bwr,'XII. 


1.  Whether  it  may  be  pfirt  ofparjah 
workhouse,  971.    Poor,  XlIL  l^ 


ATTESTATION. 
Of  recruit,  48.    Enlutmetd,  I.  1. 

ATTORNEY. 

I.  Delivery  of  bill :  description  .of  party 
charged. 

1.  Party  chared     when    not    Suf- 
ficiently indicated. 

In  an  action  on  an  attorney's  bill  of 
costs,  issue  being  joined  on  a  plea  that 
no  bill  had  been  delivered  according 
to  Stat.  6  &  7  Vict.  c.  73.,  it  appeared 
that  the  costs  were  for  business  done 
in  the  arrangement  of  a  sepai-ation 
between  Mrs.  H.  (defendant's  niece) 
and  her  husband,  while  Mrs.  H.  was 
on  a  visit  to  the  defendant.  After 
Mrs.  H.  had  left  defendant's  house, 
the  bill  was  delivered  there,  headed 
in  the  matter  of  Mr.  and  Mrs.  /f.," 
enclosed  in  a  letter  addressed  to  de- 
fendant and  saying:  "As  I  under- 
stand Mrs.  H.  is  no  longer  residing 
under  your  care,  and  presuming 
therefore  that  you  may  not  be  re- 
maining longer  m  town,  I  beg  to  hand 
you  my  account,  in  the  hope  that  it 
will  be  found  satisfactory." 

Held,  That  it  did  not  sufllciently 
appear  that  the  bill  was  delivered 
to  defendant  as  the  "party  to  be 
chai^,"  within  stat.  6  &  7  Vict 
c.  73.  8.  37.     Oridley  v.  Ataten,  504. 


BAILMENT. 
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See  Currier. 


BANKER. 

L  Payment  by  him  of  his  customers' 
acceptances. 

1.  To  what  holder. 

An  Insurance  Company  were  in  the 
practice  of  paying  losses  due  to  coun- 
try customers  by  accepting  drafts  on 
the^  Company  in  London^  drawn  by 
their  country  agent  to  the  order  of 
the  customer.  The  drafts  were  not 
drawn  till  the  C'Ompany  in  London 
gave  the  a^nt  leave  to  draw:  nor 
accepted  till  they  bore  the  indorse- 
ment of  the  payees,  and  were  found, 
on  examination,  to  correspond  with 
the  leave  to  draw.  When  accepted, 
they  were  made  payable  at  the  bank 
of  A,  the  London  banker  of  the  Com. 
pany.  R,  was  not  informed  of  this 
practice. 

A  loss  of  5000/.  became  due  to  7.  at 
Manchester.  The  agent  of  the  Com- 
pany at  Manchester^  in  pursuance  of 
their  leave,  drew  on  the  Company  a 
draft  for  5000/.  payable  to  the  order 
of  /.,  and  delivered  it  to  7.*s  solicitor. 
This  draft,  purporting  to  be  indorsed 
by  i  to  the  order  of  J,  &  Z.  (London 
Bankers),  was  hy  J,k  L.  presented 
for  payment  to  the  Company,  and 
accepted,  payable  at  R's  bank.  On 
maturity,  it  was  there  paid  ioJ.kL. 
This  payment  was  debited  to  the  Com- 
pany in  the  pass  book  delivered  to 
them.  They  credited  R.  with  the 
{wvmcnt.  No  objection  was  made 
till,  six  months  afterwards,  it  was  dis- 
covered that  the  indorsement  pur- 
porting to  be  that  of  1.  was  a  forgery 
by  the  solicitor;  and  the  Company 
were  compelled  to  pay  /. 

The  Company  brought  assumpsit 
against  R. 

Ist  count :  that  defendant  as  banker 
(among  other  things)  promised  plain- 
tifis,  while  he  should  have  funds  of 
the  plaintiffs,  to  pay,  to  the  lawful 
holders  thereof  all  such  bills  of  ex- 
change as  should  be  accepted  by 
plaintiffs  payable  at  defendant's,  and 


not  to  pay  any  such  bills  to  any  person 
not  the  lawful  holder  thereof;  and  to 
debit  plaintiffs  in  account  only  with 
such  bills,  so  accepted,  as  should  be 
paid  to  the  lawful  holders  thereof. 
Breaches  of  these  promises  were  al- 
leged.   2d  count,  for  money  lent. 

Pleas  (amongst  others):  Non  as- 
sumpsit; and,  to  the  second  count. 
Payment  and  set-off. 

At  the  trial,  the  above  facts  being 
admitted,  the  Judge  directed  the  jury 
to  find  a  verdict  for  the  plaintiff; 
with  nominal  damages  on  the  first 
county  and  5000/.  on  the  second.  On 
bill  of  exceptions  to  the  ruling. 

Held,  by  the  Court  of  Exchequer 
Chamber,  on  error: 

That  the  acceptance  of  a  bill  of 
exchange  payable  at  a  banker's  is 
tantamount  to  an  order  to  the  banker 
to  pay  the  bill  to  any  person  who 
according  to  the  law  merchant  can 
give  a  valid  discharge  for  it,  and  not 
merely  to  the  lawful  holder ;  and  that 
the  banker  may  debit  his  customer 
with  such  payment.    And 

That  the  first  count  misstated  the 
undertakinff  of  bankers,  and  was  not 
proved,  and  that  the  Judge's  direc- 
tion was  so  far  wrong.    But 

Held,  that  a  banker  cannot  debit 
his  customer  with  the  payment  made 
to  one  who  claims,  through  a  forged 
indorsement  and  so  cannot  give  a 
valid  discharge  for  the  bill ;  unless 
there  be  circumstances  amounting  to 
a  direction  from  the  customer  to  the 
bankers  to  pay  the  bill  without  re- 
ference to  tne  genuineness  of  the  in- 
dorsement-, or  equivalent  to  an  admis- 
sion of  its  genuineness,  inducing  the 
banker  to  mer  his  position,  so  as  to 
preclude  the  customer  from  shewing 
It  to  be  forged :  that  the  facts  in  this 
case  afforded  no  evidence  to  go  tu  the 
jury  of  such  a  direction,  or  of  such  an 
mducement:  And  consequently  that 
the  Judge's  direction  in  plamtiff^s 
favour  on  the  second  count  was  right. 
Roburts  V.  Tucker,  560. 

2.  Effect  of  forged  indorsement^  560. 
Ante,  1. 

n.  Practice  at  the  clearing  house. 
Admissions  in,  Robartsv.  Tocher,  570. 
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creditor  under    such  order   of  the    VII.  Pleading. 

Court  of  Bankruptcy,  and  discharged, 

another  creditor  may  obtain  and  en- 
•  fbroe  a  certificate   under   the  same 

order?      '  • 
It  is  no  objection  to  the  creditor*s 

certificate  that  the  application  for  it 

was  made  without  notice  to  the  bank- 
rupt, and  not  •  at  ^k/ {Public  meeting:. 

For  the  granting  of  such  certificate  is 
r  only  a  ministerial  act."    In  t€  CaWgill, 

336. 


'^iii- 1%^  OMirt'  of  Queen's  Bench  will 
not  enquire  into  the  circumstances, 
336.    Ante^  1.  „     . 

IV.  Creditor's  certificate  of  refusal. 

I.  The grantingonly  a mjinisterial  act, 
;;    336.    Antey  Ul.  1. 

9.  Second    certiflcAte    under    same 
ordei^i  886:    .4^,  JH.  1,, 


Replication  that  the  work  eued  for 
was  the  personal  labour  of  the 
bankrupt,  581.    Ante^  V.         '    . . 

^,      BARON  AND  FEME.    .,.i 

I.  Desertion  by  husband.    •  '  '•    '• 

What  abwiwe)  cqwJvftUiit  tOi  '«52i 
Poor,  Vm.  1. 

II.  ReraoueabiHty  undop^ik)*y'Utte,  299. 


Poor,  TX.  1. 


.a 


BELIEF. 


Money  recehred  uuder  bonft  ^dc  belief 
of  right  357.    Aimuiiy,  II.  1. 

BENEFICE. 

I.  Union  of  benefices  by  bisliop. 


Y^.:Uife^rtificatod  bankrupt:  eaniings.  ].  Form  of  the  instrument. 


^^'^fi^ignoes  when  entitled  to  the  pro- 
j'j  C€^s  'pf  his  businoag.     .  , 

•^f >I>ebt  itfior  work  and  'labour  lis  a 
^^vunoeDn^'End  for  medicines:  Pica: 
.ibniJcrufitcy '  of  plain^fi*  before  the 
debt  accrued,  and  that  his  assignees 
claimed  the  debt  from  defcnijlant 
before^  action  brought.  Replication, 
t;ha1b,th^,lvork  was  personal  labour  of 
DaSikfupt,  and  necessary  for  the  pre- 
sent support  of  bankrupt  and  his 
family,  that  the  materials  were  pur- 
chased with  the  proceeds  of  his  per- 
sonal labour,  and  increased  in  value 
thereby,  and  necessary  for  the  per- 
formance of  the  work.  Greufsral  tra- 
verse, mid  issue  thereon.  'On  the 
trial,  it  apj^e^red  that  ^lain^ljff  was 
a  surgeon  and  i4>othedu7;  and  in 
aubstuntte  i^krl^ing  on  a  trade  as  such, 
with  medicines  ol^ined  on  credit. 
<*  HM;  Ikat  the  assignees  were  enti- 
tled to  the  proceeds  of  a  trade  thus 
eat*ried  on,  and  that  the  replication 
was  not  proved.  EUiot  v.  ClayUmy 
581. 

VL  The  bankrupt :  notice  to. 

Not    necessary,   on    application    for 
creditor's    certificate,    336.     Ante, 
,  III  1. 

VOL.   XVI.   V,   8. 


The  bishop  of  N^  within  wluch 
diocese  were  the  perpetual  curacy  of 
W,  and  the  reotory  of  C.»  addressed 
an  instrument  to  X>*,  the  perpetual  cu- 
rate of  TF^  under  the  episcopal  seal, 
setting  foi|th  that  he,  the  bishop,  did, 
by  these  presents,  *'  unite,  annex  and 
incorponfte  the  aforesaid  rectory  of 
C,  with  all  its  rights,  members  and 
appurtenances,  to  and  with  the  afore- 
said perpetual  curacy  of  W,  during  your 
incumbency  on  the  same,  and  so  long 
as  you  shall  be  perpetual  curate  there, 
and  no  lonffer,  by  our  ordinary 
authority,  and  as  much  as  in  us  lies 
and  the  laws  and  statutes  of  this 
realm  do  permit,  and  not  otherwise ; 
so  that  you  the  aforesaid  reotory  of  C. 
with  the  aforesaid  perpetual  curacy  of 
W.  may,  as  one  benefice,  ao  long  as 
you  are  perpetual  curate  of  the  said 
perpetual  curacy  of  W,,  retain,  and 
the  fruits"  &c.  '*of  both  the  raid 
benefices  (the  burdens  and  charges 
due  on  the  same  being  by  you  sus- 
tained) receive,  convert  and  apply  to 
your  own  use,  freely  and  lawfully, 
any  ecclesiastical  ordinance  to  the 
contrary  notwithstanding.  Provided, 
nevertheless,  that  you  have  and  keep 
a  sufficient  curate,  licensed  and  ap- 
proved by  our  ordinary  authority,  to 
3  T 
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instruct  and  teach  the  people  of  the 
parish  in  which  you  shall  not  reside ; 
and  provided  also  that,  if  you  shall  at 
any  time  hereafter  be  collated  or  in- 
stituted to  any  other  benefice  what- 
soever, that  then  our  union  shall  be 
null  and  void  to  all  intents  and  pur- 
poses in  the  law,  as  if  the  same  had 
never  been  granted." 

Held,  assuming  that  the  bishop  had 
power  to  unite  the  two  benefices  into 
one  without  the  assent  of  the  Crown, 
chapter  or  patron  (as  to  which  quctre): 
That  the  instrument,  on  the  whole, 
did  not  shew  an  intention  to  effect 
such  a  union. 

That  therefore  {W,  and  C.  being 
fifl^  miles  from  each  other)  D.,  while 
resident  at  C,  was  non-resident  at 
TT.,  within  stat.  1  &  2  Vict^c,  106.; 
and  the  bishop  might,  under  sect.  83, 
while  7>.  was  receiving  the  profits  of 
both  livings,  appoint  a  stipend  to  the 
curate  of  W.^  and  enforce  the  pay- 
ment by  monition  and  sequestration  of 
W. 

That  the  fact  of  non-payment  of 
the  salary  must,  after  the  summons 
and  sequestration,  be  assumed  to  have 
been  duly  proved  before  the  bishop, 
and  it  could  not  be  objected  that  I 
D,  had  not  due  notice  of  all  the 
facts. 

That,  in  an  action  for  money  had 
and  received  brought  by  D.  against 
the  seauestrator  for  the  purpose  of 
impeaching  the  sequestration,  D, 
could  not  insist  that  he  had  vacated 
the  benefice  of  W.  by  adopting  that 
of  C,  inasmuch  as  his  right  of  action 
depended  upon  his  being  incumbent 
of  W.    Daniel  v.  Morton,  198. 

2.  Necessary  consents,  198.  AtUe^l.  1. 

II.  Nonresidence. 

1.  Effect  of  nonresidence,  198.   Ante^ 
I.  1. 

2.  Temporary,  operating  only  as   a 
dispensation,  198.    Ante,  I.  1. 

8.  Proceedings,   162.     Clergy,  I.  1. 

III.  Profits. 

Debt  for   profits   of,    162.       Clerfty, 
I.  1. 


BILL. 
Attorney*8.    Attorney. 

BILL  OF  EXCEPTIONS. 
A  form,  514.     Attorney,  II.  I. 

BILLS  OF  EXCHANGE  AND  PR 
MISSORY  NOTES. 

I.  What  is  or  is  not  a  bill  or  note. 

Contingency. 

An  order  for  a  sum  **•  payable  nine 
days  after  siffht,  or  when  realized,"* 
not  a  bill  of  exchange,  as  the  lat( 
alternative  makes  the  sum  payable 
a  contingency.  Alexander  y.  Thorn 
333. 

II.  Renewed  bills. 

How  far  affected  by   ille^lity 
consideration  for  the  original  bills,  42 
Pott,  IV.  1. 

III.  Consideration:  generally. 

1 .  Partly  legal  and  partly  illegal,  4*2 
Post,  IV.  1. 

2.  Giving  time  on  an  illegal  bill,  42 

Pott,  fy.i. 

3.  Taking  up  defendant's  acceptane 
for  an  original  debt  released  by 
composition  deed,  689.  Comp 
tition,  I. 

rV.  Gaming  consideration. 

1.  Action  on  renewed  bill  taken  wil 
notice. 

To  a  declaration  by  drawer  again 
acceptor  of  two  bills  of  exchange  f( 
501.  each,  defendant  pleaded  that  1 
accepted  the  bills  at  the  request  of 
thira  person  to  whom  he  had  lo 
100/.  by  gaming,  and  in  considerati< 
of  the  sum  so  lost;  that  there  w; 
no  other  consideration :  and  that  tl 
plaintiff,  when  the  said  bills  we 
drawn  and  accepted,  had  notice  of  t] 
eamin^  consideration.  Replicatio 
De  Iniuri&.  It  appeared  on  the  tri 
that  the  defendant  at  first  accepte 
in  consideration  of  the  gaming  tran 
action,  a  bill  drawn  by  the  plaint 
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for  100/.,  which  was  dishonoured,  and 
the  plaintiff  then  gaye  him  time,  and 
took  the  acceptances  declared  upon 
by  way  of  renewal;  and  that  the 
plaintiff  at  that  time  knew  of  the 
gaming  transaction. 

Held  no  material  variance,  the 
eyidence  shewing  sufficiently  that  the 
accentances  declared  upon  were  given 
for  the  original  gamins  consideration. 
Held  also  not  materisl  that  ^e  latter 
acceptances  were  given  partly  on  a 
new^  consideration,  namely  the  ex- 
tension of  time  for  payment. 

Quare^  whether,  if  the  objection 
had  been  well  founded,  the  variance, 
supposing  the  facts  undisputed,  could 
have  been  amended  at  nisi  prius, 
under  stat.  3  &  4  TT.  4.  c.  42.  #.  23. 
Sembhy  per  Lord  CampbeU  C.  J.,  that 
it  could. 

Held  also  that  the  validity  of  the 
above  plea  was  not  affected  by  stat.  8 
&  9  Vict.  c.  109.  s.  18.,  which  makes 
the  contract,  but  not  a  security,  void: 
for  that,  under  stat.  5  &  6  IT.  4.  c.  41. 
s.  1.,  the  consideration  for  the  security 
is  illegal ;  and  the  plaintiff  here  was 
not  a  bon&  fide  nolder.  Hny  v. 
AyUng,  423. 

2.  Effect  of  the  enactment  making 
not  the  security  but  the  contract 
void,  423.     Ante,  1. 

V.  Want  of  consideration. 

Burthen  of  proof,  where  bill  affected 
by  proof  of  fraud  or  illegality,  244. 
Post,  XL 

VI.  Acceptance:    by  joint  stock  com- 
pany. 

When    sufficiently  express,  and  when 
not. 

Under  stat.  7  &  8  Vict,  c.  110.  «. 
45.,  if  a  bill  of  exchange  drawn  upon 
a  joint  stock  company  regulated  by 
that  act  be  accepted  by  two  of  the 
directors,  the  acceptance  is  void  as 
against  the  Company  if  not  "  ex- 
pressed** "to  be  accepted**  by  such 
directors  "on  behalf  of  such  Com- 
pany,** though  the  clause  does  not 
contain  any  words  of  nullification. 

Buty  where  a  bill,  drawn  upon  the 
Company  by  their    corporate    name 


and  sealed  with  their  seal,  having  the 
name  of  the  Comaiiy  circumscribed, 
was  accepted  by  two  persons  styling 
themselves  directors  of  the  Company, 
appointed  to  accept  that  bill,  and  the 
acceptance  was  countersigned  by  the 
Company*s  secretary. 

Held,  that  such  acceptance  was 
sufficiently  express.  Halford  v.  Cam- 
erotics  CoaUfrooh  ffc.  Railway  Com^ 
/wny,  442. 

Vn.  Acceptance:    payable  at  a    ban- 
kers. 

1.  Its  effect  AS  an  order  to  the  banker, 
560.     Banker,!.  I. 

2.  What  not  an  inducemrat  to  the 
banker  to  treat  an  indorsement  as 
genuine,  560.    Banker,  1. 1 . 

3.  Practice  at  the  clearing  house; 
admissions  in  RoharU  v.  Tucker, 
570,  L  1. 

VUL  Indorsement:  forgery. 

Acceptance  after,  when  not  an  ad- 
mission of  genuineness,  560.  Ban- 
ker, L  1. 

IX.  Dishonour. 

Effect  in  reviving  liens,  941.  Vendors. 
X.  2. 

X.  Payment  in  bills. 

Effect  of  dishonour  afler  time  fixed 
for  delivery  of  goods  sold,  941.  Ven- 
dors, X.  2. 

XL  Action  by  indorsee :  mtXk  fide  in- 
dorsement. 

Evidence  of  mala  fides  and  of  value 
not  being  given. 

Assumpsit  on  a  bill  of  exchange 
drawn  on  defendant,  and  accepted 
by  him,  indorsed  by  drawer  to  C, 
and  by  C  to  plaintiff 

Plea,  that  the  bill  was  drawn  for 
defendant*s  accommodation,  and  was 
indorsed  in  blank  by  drawer  and  de- 
livered to  defendant  that  he  might  get 
it  discounted  for  his  accommcmation. 
That  defendant  delivered  it  to  M.  to 
get  it  discounted  and  hand  the  pro- 
ceeds to  defendant;  that  M.  delivered 
the  bill  to  C.  that  C  might  get  it  dis- 
3  T  2 
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counted  for  defendant;  that  C,  in 
violation  of  such  purpose  and  against 
good  faith,  and  without  the  authority 
of  defendant  or  M.<t  indorsed  to  plain- 
tiff without  consideration;  and  that 
plaintiff*  held  without  consideration. 
Replication,  De  injuria*,  issue  there- 
on. 

On  the  trial,  the  defendant  proved 
aa  follows.  The  bill  was  drawn  for 
defendant's  accommodation,  as  alleged 
and  was  bj  him  delivered  to  M,  to 
get  it  discounted  for  defendant.  M, 
save  the  bill  to  C  to  get  it  discounted 
for  defendant.  C.  took  the  bill  away, 
promising  to  get  it  discounted  and  to 
oring  back  the  money  for  it  in  a  few 
hours,  but  did  not  return.  Next  day 
AT.  saw  C;  and  C  then  promised  to 
bring  the  money  for  the  bill  imme- 
diatdy:  he  then  went  away,  profes- 
sedly for  the  purpose  of  fetchmg  the 
money,  and  had  not  been  seen  smce ; 
and  defendant  never  received  any- 
thing on  account  of  the  bill.     Held : 

That  this  amounted  to  evidence 
that  C,  who  indorsed  to  plaintiff*,  was 
a  mal&  fide  holder ;  and  that  the  iury 
might,  if  they  thought  right,  mfer 
from  thence  that  plaintiff*  had  not 
given  value.     Smith  v.  Braine,  244. 

XII.  Action  by  indorser:   illegality  of 
acceptance. 

Gambling  consideration :  423.  AtUc, 
IV.  1. 

Xm.  Pleading  and  evidence. 

1.  Gambling  consideration :  variance, 
423.    Ante,  IV.  I. 

2.  Amendment,  423.    Ante,  IV.  1. 

9.  Improper  payment  by  acceptor's 
banker  of  bill  bearing  a  forged  in- 
dorsement, 560.     BaSter,  I.  1 . 


BISHOP. 

I.  Proceedings  by,  to  enforce  residence, 

162.    Clergy,  I.  1.     198.    Benefice, 

II.  His  po^ver  as  to   appointment   and 

stipend  of  curates  for  nonresident 
incumbents,  198.     Benefice,  I.  1. 


BONA  FIDES. 

Bon&  fide  belief  of  right,  357.     Awmm 
II.  1. 

BOROUGH. 

See  Municipal  Corporation. 

BOUNDARIES. 
Judicial  notice  as  to,  908.     Notice,  I. 

BREACH. 

When  distinct,  or  divisible,  239.     Ei 
cuiion,  I. 

BRICKS. 

Improvements  in  the  construction  c 
102.    Designs,  I,  1. 

BRIDGE. 

I.  Built  in  part  of  the  bed  a  statutoi 
navigation. 

When  not  an  indictable  nuisance. 

By  statute,  reciting  that  the  Rive 
Witham  was  formerly  navigable  fc 
lighters,  boats  &c.  from  Lincoln,  1 
the  sea,  but  that,  by  sand  and  si 
brought  in  by  the  tide,  the  outfall  ha 
been  greatly  obstructed  and  was  i 
a  great  measure  stopped  up,  whereb 
trade  and  commerce  had  decayer 
powers  were  given  to  Commissionei 
for  the  purpose  of  restoring  the  navi 
gation ;  and  they  were  authorized,  fc 
the  purpose  of  carrying  on  and  effect 
ing  the  said  navigation,  to  make 
new  cut  through  lands  adjoining  th 
river  Tnot  vested  in  the  Commis 
sioners)  ;  and  the  navigation  so  mad 
was  to  be  open  to  all  subjects  of  th 
realm,  paying  certain  tolls.  The  Com 
missioners  were  also  empowered,  b 
this  and  another  act,  under  oertai 
regulations,  to  build  bridges.  Th 
cut  was  made,  and  a  more  direc 
channel  thereby  created,  throug 
which  the  waters  of  the  Withta 
passed  to  the  sea.  A  Company,  i 
whom  the  powers  of  the  Commit 
sioners  afterwards  became  vested  b 
statute,  built  a  bridge,  not  accordin 
to  the  regulations,  and  occupying  1 
some  extent,  the  bed  of  the  new  cu 
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On  indictment  against  them  for  a 
nuisance  to  the  river  as  a  public  high- 
way, the  jury  found  specially  that  the 
Company  were  Guilty  of  building  the 
bridge,  but  that  it  did  not  obstruct 
the  nighway.  On  motion  to  enter 
the  verdict  for  defendants :  Held : 

1.  That  the  cut  was  a  public  na- 
vigable  river,  the  obstruction  of  which 
was  an  indictable  offence.    But 

2.  That  buildinc^  a  bridge  partly  in 
the  bed  of  a  navigable  river  is  not 
necessarily  a  nuisance:  that  the 
question  whether  in  fact  it  be  so  or 
not  in  a  particular  instance  is  for  a 
jury :  and  that  the  verdict  here,  nega- 
tivmg  actual  obstruction,  was,  in 
effect,  an  acquittal.  Regina  v.  BetUy 
1022. 

II.  Over  a  railway,  19.    Railway,  I. 

BROKER. 

Insurance    effected    by,    925.    Actiotu 
I.  1. 

BY-LAW. 

Action  on :  pleading :  statute  of  limi- 
tations. 

Debt,  by  a  chartered  Company  suing 
.  In  the  corporate  name,  for  a  penalty 
under  a  by-law,  made  under  the  char- 
ter. 

The  declaration,  after  stating  pro- 
yisions  of  the  charter  empowering  the 
Master,  Wardens,  and  Assistants  of  the 
Company,  or  the  greater  number  of 
them,  to  make  by-mws  for  the  govern- 
ment of  the  Company  and  every  mem- 
ber thereof,  and  of  all  other  persons 
exercising  the  art  or  mystery  of  &c., 
within  England,  and  for  enforcing 
such  by-laws  by  penalties,  averred 
that,  by  the  Master  and  the  major  part 
of  the  Wardens  and  Assistants,  after 
the  acceptance  of  the  charter,  at  the 
Company*s  then  place  of  meeting 
assembled,  it  was,  according  to  the 
powers  of  the  charter,  for  the  goyern- 
ment  as  well  of  the  said  society  as  of 
all  such  other  persons,  ordaine<],  inter 
alia,  that  eyery  brother  of  the  Com- 
pany should  pay  to  the  Master  and 
Wardens  for  the  time  being  to  the  use 
of  the  Company  8«.  yearly,  and  qwqtj 
journeyman  4«.  yearly  to  the  Company 


for  the  use  thereof,  upon  pain  that 
erery  person  neglecting  to  pay  at  the 
quarterly  courts,  or  to  the  Renter 
Warden  within  ten  days,  should  for- 
feit and  pay  twice  so  much  to  the 
Master  and  Wardens  for  the  time 
being  or  some  of  them ;  and  that  all 
fines  should  be  levied  by  the  beadle 
and  Renter  Warden,  or  other  person 
to  be  appointed  by  the  Master  &c.  of 
the  Company ;  and  that  persons  liable 
and  making  default  in  payment  should 
be  sued  for  the  same  at  the  suit  and 
in  the  name  of  the  Master  &c.  (giving 
the  full  corporate  name  of  the  Com- 
pany). Averments,  that  the  Company 
nad  never  any  source  of  reyenae  other 
than  the  moneys  receiyable  under  the 
by-laws,  and  that  the  defendant  was  a  ' 
brother  and  liable  to  pay  the  %9.  a 
year :  Breach,  non-payment,  whereby 
forfeiture  to  the  double  amount  had 
accrued.  Flea:  Statute  of  Limita- 
tions, 21  Ja,  1.  c.  16. 

Held,  on  demurrer  to  the  plea: 
That  the  declaration  was  not  objec- 
tionable on  the  ground  of  the  action 
being  brought  m  the  name  of  the 
Company,  nor  for  omittins  to  shew 
that  the  meeting  which  made  the  by- 
laws was  duly  summoned,  and  that  tne 
major  part  of  each  inte^al  portion  of 
the  Company  concurred  m  the  making. 

And  that  the  cause  of  action  was 
within  Stat.  21  Ja.  1.  c.  16.  «.  3.,  and 
the  plea  good.  Tobacco  Pipe  Makers* 
Company  v.  Loder,  765. 

CALLS. 
Action  for,  432.     Company,  II.  1. 

CANAL. 
See  Page  1022.    Bridge,  I. 

CARRIER. 

L  Liability  for  injuries  to  persons. 

1.  Negligence  of  a  railway  company 
in  carrying  an  officer  of  the  rost 
Office  on  duty. 

Declaration,  in  case  alleged  that 
defendants  were  the  proprietors  of  The 
London  ff  North  Western  Railway, 
and  of  certain  carriages  &c.  used  by 
them   on  the  same;  that  the  mails 
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fence  in  convejing  an  officer  of  the 
'ost  Office,  984.     Carrier,  I.  1 . 
2.  Against  sherifT  for  negligence  in 
sale  under  fi.  fa.,  239.    Mxecution^  I. 

III.  Pleading:  declaration. 

General  form  of  allegation,  when  suffi- 
cient, 239.     Execution^  I. 

IV.  Special.    Special  case, 

CERTAINTY. 

In  describing  the  premises  in  respect 
of  which  an  easement  is  claimed, 
990.     W(^,  L 

CERTIFICATE. 

I.  Of  conformity,  336.    Bankrupt,  HI.  1. 

II.  Of  refusal  of  certificate  of  conformity, 

336.    Bankrupt,  III.  1 

III.  Of  registration,    432.      Company, 
ILL 

CHAPELRY. 

When  not  a  parish  within  stat.  .58 
O,  3.  c.  45. 8. 59.  Church  Building 
Acts,  I. 

CHARTER. 
Page  229.     Company,  X.  1. 

CHARTERED  COMPANY. 
Company,    By-law, 

CHARTER  PARTY. 

I.  Principal  contracting  as  if  he  was 

agent. 

Assumpsit  on  a  charter  party  by 
freighter  against  shipowner  for  not  re- 
ceiving cargo.    Plea :  Non  assumpsit. 

Proof  was  given  of  a  charter  party 
expressed  to  be  by  defendant  of  one 
part,  "  and  O,  S.  Hf  Co.  Tagents  of  the 
freighter)  of  the  other,"  and  contain- 
ing a  memorandum  as  follows ;  "  This 
charter  being  concluded  on  behalf  of 
another  party,  it  is  agreed  that  all  re- 


sponsibility on  the  part  of  O,  S,  8f  Co, 
shall  cease  as  soon  as  the  cargo  is 
shipped."  No  notice  of  this  memo- 
randum was  taken  in  the  declaration. 
O,  S,  Se  Co,  were  proved  to  be  the 
plaintiff:    Held : 

1.  That,  notwithstanding  the  terms 
of  the  charter  party,  plain tifif  might 
prove  that  he  was  the  freighter,  and 
his  own  principal,  and,  on  proof  of  his 
being  so,  wns  entitled  to  recover  in  his 
own  name. 

2.  That  it  was  not  necessary  to 
notice  the  memorandum  in  the  declara- 
tion.    Schonalz  v.  Avery,  655. 

n.  Pleadings. 

Declaration ;  omission  of  certain  sti- 
pulations, 655.     Ante,  I. 


CHURCH  BUILDING  ACTS. 
I.  For  what  district. 

What  chapelry  is  not  a  parish  within 
Stat.  58  O,  3.  c,  45.  s,  59. 

The  township  of  Bilston  was  a 
populous  district  situated  within  the 
parish  of  Wolverhampton,  had  con- 
stables of  its  own,  ana  maintained  its 
own  poor.  It  had,  from  time  imme- 
morial, chapelwardens  and  a  chapel  of 
its  own.  Divine  service  was  per- 
formed, and  the  sacraments  of  the 
church  administered,  in  the  chapel, 
the  repairs  of  which  were  paid  for  by 
the  township.  It  had  had  its  own 
burial  ground  from  the  year  1727  ; 
but,  until  then,  it  had  had  none  but 
that  of  Wolverhampton :  and,  down  to 
1740,  but  not  later,  the  township 
made  payments  to  the  clergy  of  Wol- 
verhampton church  in  respect  of  burials 
at  Bilston,  There  was  evidence  of 
payments  made  from  1727  to  1740 
to  the  clergy  of  Wolverhampton  for 
churchings  at  Bilston  chapel ;  and 
of  marriages  having  been  celebrated 
there  by  license  and  banns  from  1695 
to  1754,  but  not  afterwards  till  1843, 
when  the  chapel  was  licensed  under 
the  Registration  Act.  There  was  also 
evidence  of  payments  made,  from 
time  to  time  by  bilston  to  the  church- 
wardens of  Wolcerhampton,  on  account 
of  Wolverhampton  church,  beginning 


CLERtarV. 

Exchequer  Chamber,  on  error  and 
bill  of  exceptio»0, 

That  such  notice  was  essential  to 
the  right  of  the  seqaestrator,  although, 
afVer  a  |>roper  preliminary  proceeding, 
the  judtgment  of  the  Bishop  is  final. 

And,  that  a  notice  warning  the 
vicar,  after  ho  had  made  return  to 
the  monition,  that,  unless  he  resided, 
the'  sequestration  would  issue,  was  not 
such  a  notice  as  was  requisite. 

Also,  that  the  sequestration  could 
not  be  considered  as  issuing  under 
sect  56^  which  authorizes  the  Bishop 
to  sequester  quousquc  without  further 
monition  or  order,  when  the  clerk, 
after  being  ordered  to  reside,  be^rins 
to.  reside,  but,  before  the  expiration 
of  twelve  months  thereafter,  wilfullj 
absents  himself  for  one  month.    And 

That  the  action  of  debt  was  well 
brought. 

^  It  is  advisable  that  the  sequestra*^ 
tion  in  such  a  case  should  recite  the 
delinquency  and  the  Bishop's  adjudi- 
tBtion  thereon  ;  and  that  the  previous 
monition  be  preceded  by  a  summons 
to  shew  cause  why  it  should  not  issue. 
Bonaker  v.  JEvans,  162. 

2.  Sequestration :  notice  to  shew 
cause,  162.    Ante^  1. 

3.  Sequestration  quousquc :  com- 
mencement of  residence  after  moni- 
tion, 162.    Ante,  1. 

4.  Form  of  sequestration,  162.  Ante^ 
1. 

5.  Appointment  of  curate  by  bishop, 
198.     Benefice,!.  1. 

6.  Increase  of  curate's  salary  by 
bishop,  198.    Benefice^  I.  1. 

7.  Sequestration  fur  nonpayment  of 
curate's  salary,  1 98.    Benefice^  I.  1 . 

II.  Residence. 

1.  Effect  of  iniiuiliclent  residence  after 
order  to  reside,  162.     Ante^  I.  1. 

2.  On  one  of  two  benefices  united, 
198.     Benefice,  I.  1. 

3.  Oil  one  of  two  benefices  held  toge- 
ther by  dispensation :  distance, 
198.     Benefice,  I.  1. 
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III.  Sequestration  how  disputed. 

1.  Debt  against  sequestrator  for  pro- 
fits of  benefice,  162.     Ante,  I.  I. 

2.  Aasumpiit,  198.    Benefice,  I.  1. 

8.  Plaintiff*  may  not  insist  on  any 
ground  inconsistent  with  his  right 
of  action,  198.    Benefice,  L  1. 

CLERK. 
Of  dbtrict  church,  975.    Poor,  VII.  1. 

COLONIES. 

I.  Acts  of  Colonial  Legislature. 

1.  Regulations  of  the  mode  of  proce- 
dure against  companies  established 
in  the  colonies,  bmding  on  nonresi- 
dent shareholders. 

By  an  act  of  the  colonial  legislature 
of  New  South  Wales,  it  was  provided 
that  a  Banking  Company  should  sue 
and  be  sued  in  the  name  of  its  chair- 
man, and  that  execution  on  any  iu(^- 
ment  against  the  Company  might  be 
issued  against  the  property  of  any 
member  for  the  time  being,  in  like 
manner  as  if  such  judgment  had  been 
obtained  against  such  member  person- 
ally. Li  assumpsit  against  a  member 
of  the  Companv  on  a  judgment  ob- 
tained in  the  colony  agamst  the  chair- 
man :  Held, 

That  the  colonial  legislature  had 
authority  to  pass  the  act,  and  that 
there  was  nothing  repugnant  to  the 
law  of  England,  or  to  natural  justice, 
in  enacting  that  actions  on  contracts 
made  by  Uie  Company  in  the  colony, 
instead  of  being  brought  against  the 
shareholders  individually,  snould  be 
brou[rht  against  the  chairman  whom 
they  nad  appointed  to  represent  them. 

That  a  judgment  recovered  in  such 
an  action,  alter  service  of  process  on 
the  chairman,  had  the  same  effect 
beyond  the  territory  of  the  colony 
which  it  would  have  had  if  the  de- 
fendant had  been  personally  served 
with  process,  and,  he  being  a  party  to 
the  record,  the  recovery  had  been 
personally  against  him. 
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COMMISSION. 


COMMON. 


That,  althou{;h  in  an  action  on  a 
foreign  or  colonial  judgment  the  judg- 
ment is  examinable  to  a  certain  extent, 
as,  for  the  purpose  of  shewing  want  of 
jurisdiction,  or  that  defendant  was  not 
summoned,  or  that  the  judgment  was 
fraudulently  obtained,  yet  such  judg- 
ment is  not  examinable  upon  the 
merits,  as,  for  the  purpose  of  shewing 
that  the  contract  sued  upon  was  not 
made,  or  was  procured  hy  fraud,  or 
that  the  judgment  was  erroneous. 

But  that  a  ibrei^  or  colonial  judg- 
ment obtained  against  a  co -contractor 
cannot  be  insisted  on  by  way  of 
merger  in  an  action  on  the  judgment. 
BaM  of  Australasia  v.  Nias^  717. 

2.  What  not  repugnant  to  national 
law  or  natural  j ustice,  717.   AntSj  1 . 

II.  Colonial  judgments. 

1 .  Extra-territorial  eftect  agamst  non- 
resident shareholder  in  defendant 
company,  717.    Ani^y  I.  1. 

2.  To  what  extent  examinable  in  an 
action  thereon,  717.    Ante,  I.  1. 

3.  Defendant  when  bound  though  not 
personally  senred  with  process  in 
the  original  action,  717.     Ante,  1. 1 . 

4.  When  not  a  merger,  717.  Ante, 
I.  1. 


COMMISSION. 

To  examine  witnesses,  375.     Witness, 
1.1. 


COMMISSIONERS. 

I.  Of  the  Treasury,  781.    Compensation, 

II.  Of  Land  Tax,  381.     Land  Tax,  I. 

III.  Under    improyement    acts,    681. 
Street,  I. 


COMMITTEE. 
1.  Of  council,  32.     Municipal  Cor  pom-  i 

//<7II,  III. 


U.  Proyisional,  504,  514.     A 
II. 


COMMON. 

I.  Nature  and  origin  of  right. 

1.  Claim  under  the  statute 
distinguished  from  prescri] 

Where  a  house  obstructs 
cise  of  a  right  of  common, 
moner  may,  aflter  notice  anc 
to  the  plaintiff  to  remove  tl 
pull  it  down,  though  the  p 
actually  inhabiting  and  presc 
house. 

A  right  claimed  by  use 
Stat.  2  &  3  IT.  3.  c.  71.,  car 
coextensive  with  the  user; 
issue  on  a  plea  justifying  ui 
a  right  is  an  issue,  not  upon  ' 
but  the  user,  and  differs 
from  an  issue  on  a  right  dfl 
prescription. 

Defendant,  in  trespass, 
that,  for  thirty  years  before 
and  all  occupiers  for  the  tii 
had  enjoyed  common  of  right  i 
out  interruption,  in  upon  and 
out  a  close  called  P. ;  and  i 
joined  on  a  traverse  of  t 
The  close  P.  was  3000  acre 
tent :  an  interruption  by  inc 
10  acres  had  been  acquiescec 
year  :  and  the  trespass  comp 
was  committed  on  these  1 
Held: 

Thati    as    defendant    wou 
proved  his  plea  by  proof  of 
the  place  only  wnere    the 
was  committed,  the  plaintiff* 
titled  to  a  verdict. 

A  plea  claiming  an  imi 
right  of  common  in  occupiei 
time  being  is  bad  aAer  verdi 
vies  V.  WuUams,  546. 

2.  Right  in  occupiers  for   t 
being,  546.    Ante,\, 

II.  Extent  of  tract 

1.  Turbary  :.  parts  where  th 
fuel. 

Trespass  rjuare  clausuni 
rieas   justifying    under    a 
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common  of  turbary  claimed  bj  pre- 
scription and  bj  enjoyment  for  thirty 
and  sixty  years,  over  G.,  whereof  the 
locus  in  quo  was  part.  Replication, 
denying  the  right  of  common  of  tur- 
bary in  the  locus  in  quo.  On  the 
trial,  it  appeared  that  aefendant  had 
enjoyed  the  right  on  every  part  of  O. 
where  any  fuel  had  been  found ;  that 
the  locus  in  quo  was  part  of  G. ;  but 
that  it  was  a  rock  on  which  no  fuel 
ever  had  been,  or  in  the  ordinary 
course  of  nature  could  ever  be,  found. 
Verdict  for  plaintiff. 

Held,  that  the  inference  to  be 
drawn  from  the  user  was  that  the 
right  extended  to  all  parts  of  O.  fit 
for  the  production  of  fuel,  and  not  to 
such  a  spot  as  the  loous  in  quo ;  and 
that  the  verdict  for  plaintiff  was 
right.    Peardon  v.  UnderhiUy  120. 

2.  Pasture:  parts  where  there  is  no 
food,  120,  125.    Ante,  1. 

III.  Obstruction  of. 

1.  Abatement,  546.     Ante,  1. 1. 

2.  Effect  of  acquiescing  for  a  year, 
546.    Ante,  I.  1. 

IV.  Pleading  and  evidence. 

1.  What  is  in  issue  on  traverse  of 
claim  under  stat.  2  &  3  TF.  4. 
c.  71.  w.  1,  5.,  546.     Ante,  I.  1. 

2.  What  proof  of  user  sufficient,  546. 
Ante,  I.  1. 

3.  By  acts  of  user  in  parts  of  an  en- 
tirety, 120.     Ante,U.  1. 

COMPANY. 

Incorporated  and  joint  stock  companies. 

I.  Provisionally  registered  ;  committee. 

Delivery  of  attorney's  bill,  504,  514. 
Attorney,  I.  IF. 

II.  Complete  registration :  certificate. 

1.  Evidence  not  confined  to  certifi- 
cate. 

In  an  action  of  debt  for  calls  by  a 
Company  formed  under  stat.  7  &  8 
Vict,  c.  110.:   pleas,  Nunqum  indebi- 


tatus, and  that  the  Company  was  not 
completely  registered :  issues  there- 
on: it  is  not  mdispensable  that  the 
plaintiffs  should  produce  their  cer- 
tificate of  registration,  but  the  regis- 
terinff  ma;^  be  proved  aliunde;  the 
certificate  itself  not  being  in  issue. 

If,  in  such  an  action,  the  Com- 
pany's deed  of  settlement  be  pro- 
duced in  evidence  to  prove  the 
defendant  a  shareholder,  and  there- 
fore liable  under  sect.  65  of  the  act, 
the  deed  is  available  for  this  purpose, 
though  it  appear  that,  since  execution 
the  name  of  a  shareholder,  subscribed 
before  that  of  the  defendant,  has  been 
erased,  and  the  erasure  be  not  ac« 
counted  for.  Agricultural  CatUe  In-- 
9urance  Company  y.  Fitzgerald,  432. 

2.  Effect  of  want  of,  432.    Ante,  I. 

III.  Chartered. 

Action  on  by-law,  765.    By'-law, 

IV.  Colonial. 

Effect  of  acts  of  colonial  legislature 
and  of  colonial  judgments  as  re- 
gards non-resident  shareholder,  717. 
Colonies,  I.  1. 

V.  Amalgamated. 

Page  864.     EaUumy,  VI.  1. 

VI.  How  described. 

The  word  **  Railway"  construed  to 
mean  railway  company,  504,  514. 
Attorney,  I.  II. 

VII.  Deed  of  settlement. 

1.  Erasure,  432.    AnU,  II.  1. 

2.  Construction  of,  2^.  Banking 
Company,  I.  1. 

VIII.  Directors. 

1.  Effect  of  their  being  too  much 
reduced  in  number,  2^.  Banking 
Company,  I.  1. 

2.  Delivery  of  attorney's  bill  to. 
Macgregor  v.  KeUey,  510. 

IX.  Powers  to  transact  ordinary  busi- 
ness. 
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3.  Who  the  judfres  of  the  necessity, 
626.    Post,  XVJ.l. 

4.  Preliminaries    when    immaterial, 
586.    JPb*/,XXI.  1. 

5.  Consequence  of  expiration  of  time, 
864.     RaOway,  YI.  I. 

6.  Consequence  of  want  of  funds,  864. 
BaUway,  YL  1. 

7.  Consequence  of  expiration  of  time 
being    unminent,    886.      Railway^ 

XVT.  Lands  clauses:  land-owners  re- 
medies. 
1.  When   he    may   have   assessment 
though  time  for  purchase  expired. 

A  Eailwaj  Compan;^  gave  notice 
to  a  landowner  of  their  intention  to 
take  land,  hb  property,  comprised  in 
the  schedule  of  their  local  act  and 
in  the  books  and  plans  deposited  by 
them  with  the  clerks  of  the  peace : 
and  they  entered  upon  the  land  under 
the  authority  of  stat.  8  &  9  Vict,  c,  18. 
0.  85.,  making  the  deposit  and  giving 
the  bond  thereby  required.  No  step 
was  taken  by  them  or  the  land-owner 
to  havB  the  purchase  money  assessed ; 
nor  was  any  conveyance  ever  exe- 
cuted ;  and  the  time  of  three  years, 
limited  by  sect.  123  (the  Company's 

rial  act  prescribing  no  time)  for 
compulsory  purchase  or  taking  of 
lands,  expired. 

Held,  that  the  land-owner  might 
still,  under  sect.  68,  have  the  pur- 
chase money  assessed;  and  that  he 
could  not  re-enter  upon  the  land. 

Held  also  that  the  enactment  in 
sect.  15  of  Stat.  8  &  9  Vict.  c.  20., 
forbidding  a  Railway  Company  to 
deviate  more  than  100  yards  from  the 
line  delineated  on  their  plans  depo- 
sited as  above,  applies  only  to  the 
line  of  railway  itself,  and  does  not 
prevent  the  Company  from  taking,  for 
collateral  purposes,  land  beyond  the 
distance  of  100  yards,  and  beyond 
the  limits  of  deviation  marked  on  the 
plans,  provided  such  land  be  sche- 
duled m  the  Company's  local  act, 
and  included  in  their  plans  and  books 
of  reference. 

Where  a  Railway  Company,  bemg 


authorize<l  by  their  special  act  to 
take  such  lands  as  are  delineated  on 
their  plans,  &c.,  and  necessary  for  the 
purpose  of  making  the  railway,  have 
taken  a  parcel  of  land  so  delineated, 
and  the  land-owner  afterwards  dis- 
putes their  right  to  it  by  an  action, 
contending  that  such  land  was  not 
necessary  for  the  purpose  &c.,  the 
necessity  is  a  question  lor  the  jury ; 
and  they  are  warranted  in  miding 
such  necessity,  if  it  appear  that  the 
Company  proposed  to  take  part  of 
a  close,  necessary  for  the  purpose 
&c.,  of  which  close  the  parcel  in 
question  was  the  residue,  and  the 
land-owner  insisted  on  their  taking 
the  whole.  Doe  dem.  AmMead  y. 
North  Staffordshire  Railway  Com" 
panyy  526. 

2.  When  he  cannot  re-enter,  though 
there  is  no  conveyance,  526.  Antey 
1.     796.    Post,  XIX.  I. 

3.  Consequence  of  his  requiring  the 
company  to  take  the  whole,  526. 
Ante,  1. 

4.  When  he  cannot  sue  for  injury  to 
his  reversion,  though  there  is  no 
conveyance,  526,  539.    Ante,  1. 

5.  Debt  for  compensation  claimed, 
912.    Pcwf,  XVII.  3. 

XYU.   Lands    clauses:    compensation 
generally. 

1.  For  damages  by  severance  or  other^ 
wise ;  what  damages  are  comprised. 

A  railway,  constructed  in  confor- 
mity with  its  act  of  parliament,  was 
carried  along  an  embankment  upon 
low  lands  lymg  between  a  river  and 
the  plaintiff's  land.  The  low  lands 
were  separated  from  plaintifiTs  land 
by  a  bank,  which,  before  the  railway 
embankment  was  placed  there,  suf- 
ficed to  protect  his  land  from  the 
floodwaters  of  the  river ;  but,  in  con- 
sequence of  the  railway  embankment, 
the  floodwaters  were  unable  to  spread 
themselves  over  the  low  lands  as  for- 
merly, and  flowed  over  the  bank  into 
his  land.     Held : 

That,  although  the  Company  were 
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Pleas  to  the  new  assignments :  that  de- 
fendants entered  before  the  expiration 
of  the  three  years,  under  stat.  8  &  9 
Vict.  c.  18.  «.  85.  and  their  special  act, 
and  held  over.  Replications ;  admit- 
ting the  statutes,  De  Injurid  absque 
residuo  causae.  Special  demurrer,  on 
the  ground  that  tne  pleas  alleged  an 
interest  in  land,  and  an  authority  in 
law. 

Held,  that  the  replications  were 
bad  for  the  reasons  assigned,  and  that 
the  pleas  to  the  new  assignments  were 
good.  Wordey  v.  South  Devon  RaiU 
way  Company^  539. 

2.  Direction  of  warrant  when  the 
undersheriff  is  known  to  be  in- 
terested, 539.     Ante,  1. 

3.  Debt  for  the  sum  claimed  where 
the  company  neither  pay  nor  issue 
warrant,  912.    Ante,  A VII.  3. 

XIX.  Company*s  rights,  as  against  land- 
owner. 

1.  After  entry  by  consent  pending 
reference  of  compensation. 

A  railway  company  were  empow- 
ered by  their  special  Act  (prior  to  the 
Lands  Clauses  Consolidation  Act, 
1845)  to  purchase  lands  for  their  un- 
dertaking by  agreement  with  the 
land-owner,  or  on  assessment  of  the 
value  by  a  jury,  to  be  summoned  for 
the  purpose.  If  the  land-owner  re- 
fused to  accept  the  sum  agreed  upon 
or  awarded,  tlie  Company  were  autno- 
rized  to  deposit  it  in  the  Bank  to  the 
credit  of  the  party  entitled,  and 
thereupon  the  interest  in  the  land  was 
to  vest  absolutely  in  the  Company. 
They  were  not  to  enter  upon  any 
lands  without  having  paid  or  deposited 
the  purchase  or  compensation  money, 
unless  by  consent  of  the  land-owner ; 
but,  subject  to  these  and  other  pro- 
visions of  the  Act,  they  were  em- 
powered to  make  and  maintain  the 
railway  in  the  line  and  upon  the 
lands  described  by  their  plans  and 
books  of  reference,  and  for  that  pur- 
pose to  enter  upon  and  take  such 
lands. 

The  Conipany  required  certain 
lands  of  H,  for  the  purposes  of  their 


Act ;  and  it  was  agreed  between  them 
and  him  that  the  amount  of  compen- 
sation and  purchase  money  should  be 
ascertained,  not  by  a  jury,  but  by 
ordinary  arbitration.  H,  permitted 
the  Company  to  enter  upon  the  land, 
and  commence  their  works  there, 
pending  the  reference.  An  award 
was  made ;  but  the  parties  then  dis- 
agreed as  to  the  conveyance  by  which 
it  was  to  be  caried  into  effect:  and 
H,  brought  ejectment. 

Held:  that  he  could  not  now  treat 
the  Company  as  trespassers,  but  must 
seek  his  remedy  against  them  under 
the  award.  Doe  dem,  Hudson  v. 
Leeds  and  Bradford  JRaihoay  Com- 
pany, 796. 

2.  Entry  on  deposit  without  con- 
veyance, 526,  539.  Ante,  XVI.  1. 
XVIII.  1. 

3.  Necessity  for  taking  lands,  526. 
Ante.XYl.  1. 

4.  Restriction  on  deviation,  526,  AtUs, 
XVI.  I. 

5.  Nature  of  the  company's  interest 
and  authority,  539.  Ante,  XVIII. 
1. 

6.  Consequence  of  expiration  of  pow- 
ers, 864.  BttUway,  VI.  1.  886. 
Railway,  VI.  2. 

7.  Laches  of  land-owner,  886.  Bail- 
way,  VI.  2. 

8.  Obstruction  of  private  way,  961. 
RaUuray,  VIII.  1. 

XX.  Works  authorized. 
Embankment,  643.    Ante,  XVII.  1. 

XXI.  Railways  clauses:    execution  of 
works  in  highways,  rivers,  &c. 

1.  Power  to  execute  works  in  naviga- 
ble rivers. 

Declaration  stated  that  there  was 
a  public  navigable  river  called  the 
Ouse,  the  waters  of  which  of  right 
flowed  along  the  east  and  west  sides 
of  F,  Island,  without  any  obstruction 
to  the  navigation  thereof:  that  plain- 
tiff* was  possessed  of  barges  navigating 
in  and  along  the  river  to  the  east  of 
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F.  Island;  yet  defendants,  contriving 
&c.,  wrongfully  and  injuriously  put 
earth  &c.  into  the  bed  of  the  river  to 
the  east  of  F.  hland,  and  there 
wrongfully  and  injuriously  kept  &c., 
and  thereby  wrongfully  and  inju- 
riously filled  up  the  ancient  channel, 
and  penned  up  the  water,  and  pre- 
vented it  from  flowing  in  its  usual 
channel,  whereby  plaintiff  was  pre- 
vented from  navigating  his  barges  in 
the  ancient  course. 

Plea :  that  defendants  were  a  Rail- 
way company  incorporated  by  an  act 
emood^ing  the  Lauds  Clauses  Con- 
solidation Act,  1845,  and  the  Railways 
Clauses  Consolidation  Act,  1845 : 
That,  before  the  passing  of  the  special 
act,  and  the  committing  of  the  griev- 
ances, the  requisite  parliamentary 
plans  and  sections  and  books  of  re- 
ference were  deposited  with  the  proper 
clerks  of  the  peace:  That  by  the 
special  act  it  was  enacted  that,  sub- 
ject to  the  provisions  of  that  act  and 
of  the  incorporated  acts,  it  should  be 
lawful  for  defendants  to  make  and 
maintain  the  railway  in  the  line,  and 
on  the  lands,  delineated  and  described 
in  the  plans  and  books  of  reference : 
That  the  said  part  of  the  bed  of  the 
river  was  in  the  line  and  among  the 
lands  so  delineated  and  described: 
whereupon  defendants,  at  the  times 
when  &c.,  for  the  purpose  of  con- 
structing the  railway,  did,  under  the 
powers  m  the  said  acts,  enter  on  the 
said  part  of  the  bed  of  the  river  and 
make  part  of  the  railway  thereon,  and 
commit  the  su[)posed  grievances,  the 
same  being  necessary  for  the  making 
&c.  the  railway,  as  they  lawfully  &c. 
Replication :  De  Injuria. 

On  the  trial,  the  allegations  in  the 
plea  were  proved  as  laid ;  but  defend- 
ants gave  no  evidence  of  the  prelimi- 
nary steps  having  been  taken  whiuh 
would  have  been  necessary  under  the 
acts  if  they  had  sought  to  have  the 
ownership  of  the  locus  in  quo  vested 
in  them  as  purchasers  imder  the  acts. 
Verdict  for  defendants. 

Held,  on  motion  for  a  new  trial  or 
for  judgment  non  obstante  veredicto: 
1.  That,  as  the  declaration  did  not 
claim  for  the  plaintiffs  any  interest  in 
the  soil,  but  merely  a  public  right  of 


COMPENSATION. 

way,  the  question  of  oimei 
irrelevant,  and  it  was  not 
for  the  defendants  either  to 
prove  that  such  preliminary 
been  taken. 

2.  That  the  first  clause  of 
of  the  Railway  Clauses  Cons 
Act,  1 845,  (as  to  works  to  be 
by  the  Company),  empowc 
panics  to  execute  such  wor 
vigable  rivers,  and  is  not 
second  clause  of  that  section  r 
to  works  in  rivers  not  naviga 

3.  That,  although  the  pr 
the  end  of  sect.  16  requires 
the  exercise  of  the  powers  tl 
pany  ^^  shall  do  as  little  damaj 
be,*  the  plea,  which  did  nc 
that  the  defendants  had  done 
damage  as  could  be,  was  not 
that  omission.  Abraham  y 
Northern  Railtcay  Company^  i 

2.  Liability  for  damage  occasi 
omission  of  precautions  pn 
not  imperative,  643.  Mie 
1. 

3.  Obstructionof  private  way 
damage,  961.    /2at/tm^,  Vl 

XXn.  Railways  clauses :  devis 

Prohibitory  clause,  what  it  ext 
526.    Ante,  XVI.  1. 

XXin.  Pleading. 

1.  Plea  justifying  in  execu 
works  under,  n,  16.,  586. 
XXL  1.    961.  BaUway,  VJ 

2.  De  injuria,  when  a  bad  rep 
539.    Ante,  XVUI.  1. 

COMPENSATION. 
I.  Generally. 

1.  What  unforeseen  continge; 
does  not    cover,    643.      d 

xvn.  1. 

2.  Statutory  :  when  the  only  i 
961.    Railway,  VIII.  I. 

3.  Inference  from  want  of  pi 
for,  681.    Street,!. 

n.  Under  Municipal  Corporatioi 
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I*  Wither  the  order  may  be  retro- 
spective. 

I  A  Treasury  o^der  for  compensation 
to  an  Officer  of  ft  borb6rdtion,  dismissed 
after  the  passing  or  stat  5  &.6  TT.  4. 
'  t,  76.,  li  not  necessarily  bad  nocause 
^  tt  direets  the  compensation  to  be  cal- 
culated from  a  bygohe  time ;  for,  under 
98.  66.,  67.,  the  compensation  may  be 
distributed  over  a  period  of  years, 
and  consist  partly  or  a  gross  sum  for 
arrears. 

But  such  order  is  bad,  and  a  nullity, 
if  on  the  face  of  it,  or  by  comparison 
with  the  Treasury  minute  directing 
the  order  to  issue  (such  minute  being 
before  the  Court  on  return  to  a  man- 
damus to  execute  a  compensation 
bond),  it  appear  that  the  compensation 
is  partly  given  for  a  period  during 
which  the  party  still  held  the  office. 

So  held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Queen^s  Bench.  Regina  v.  Lich' 
feld,  Mayor  of,  7S\. 

2.  What  the  order  must  not  include, 
781.    Ante,  1. 

3,  Order  when  compared   with  the 
Treasury  minute,  781.    Ante,  1. 

ni.  Under  other  acts. 

1.  Under  Lands  Clauses  in   Special 
Act,  796.    Company,  XIX.  1. 

2.  To  coroner  on  change  in  divisions 
of  county,  284.    Coroner,  I. 

IV.  Practice. 

1.  Course  of  proceeding  when  under- 
sheriff*  is  interested,  539.   Company, 

xvm.  1. 

2.  Debt  for    amount    claimed,    912. 
Company,  XVII.  3. 

COMPOSITION. 

I.  Frauds    on    the    general    body    of 
creditors. 

Preference    creditor    when  estopped 
from  avoiding   his  release  on    tlic 
ground  of  fraud. 
Indebitatus  assumpsit  for  goods  and 

moneys.    Plea,  release.     Replication, 

VOL.  XVI.  N.  s. 


that  the  release  was  obtained  by  de- 
fendants* fraud  and  covin.  Kejoindcr, 
De  injurift.  The  defendants  being  in- 
debted to  the  plaintiff  for  goods,  and 
being  indebted  also  to  other  persons, 
*  had  entered  into  a  composition  with 
their  creditors.  Plaintiff  had  refused 
to  join  unless  defendants  would  nay 
him  dividends  at  a  rate  exceeding  toat 
which  was  accepted  by  the  others : 
and  this  was  agreed  upon  between 
plaintiff  and  defendants  without  the 
Knowledge  of  the  other  creditors. 
Defendants  had  stated  to  plaintiff^  fts 
an  inducement  for  his  making  this 
contract,  that  no  other  cre<litor  iiad  a 
similar  preference.  Plaintiff  received 
securities  from  the  defendants  on  ab- 
count  of  the  composition  bargained  for 
by  him.  The  statement,  that  no  other 
creditors  had  been  preferred  equalfejr 
with  plaintiff,  was  false  within  the 
knowledge  of  defendants. 

Held,  by  Wi^htman  J.,  that,  in  this 
action,  the  plaintiff  mi|rht  allege  the 
deception  put  upon  hira  by  the  de- 
fendants, in  answer  to  their  plea  of 
release.  ' 

By  Coleridge  and  Erie  Js.,  that  he 
could  not  so,  allege  a  deception  pratf- 
tised  on  himself  by  the  defendants  In 
the  execution  of  a  fraud  by  himself 
and  them  upon  other  parties. 

At  the  time  of  the  above  agreement 
between  plaintiff  and  defendants,  find 
of  the  composition,  there  were  bills 
outstanding  which  the  defendants  had 
accepted  in  payment  of  the  debts 
compounded  for  as  above  stated  with 
the  plaintiff.  Plaintiff,  af\er  executing 
the  release,  omitted  to  take  up  the 
bills,  and  defendants,  being  threatened 
with  proceedings  on  the  acceptances, 
gave  nim  their  promissory  notes,  in 
order  that  he  might  provide  funds  t# 
meet  the  bills.  Being  afterwards  sued 
by  him  upon  the  notes,  they  pleaded 
the  facta,  and  averred  that,  on  the  ex^- 
ecution  of  the  release,  it  wns  plaintiff's 
dutv  to  take  up  the  bills,  but  he  had 
neglected  to  do  so :  and  that  there 
had  been  no  consideration  for  iht 
notes,  except  as  above  stated.  Repli- 
cation, De  injuria. 

Held,  that   the    facts    shewed  no 
valid  consideration :  for  that^thc  plain- 
tiff, when  he  received  the  notes,  was 
3  z 
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CONSPIRACY. 

I.  Parties. 

Where  it  is  uncertain  with  which  of 
two  known  persons  defendant  con- 
spired. 

Stat.  3  &  4  TF.  4.  c.  53.  (for  the 
prevention  of  smuggling),  which  en- 
acted, by  sect.  120,  that  all  suits,  in- 
dictments, or  informations  exhibited 
for  anyofience  asainst  any  Act  relating 
to  the  Customs,  in  any  of  his  Majesty^s 
Courts  of  Record  at  TVesiminster  should 
be  had,  brought,  sued  or  exhibited 
within  three  years  after  the  oflcnce 
committed,  did  not  apply  to  an  indict- 
ment found  by  the  grand  jury  of  a 
county  at  the  Assizes. 

Nor,  per  Coleridge  J.,  to  an  indict- 
ment, wherever  preferred,  for  a  con- 
spiracy to  remove  goods  fraudulently 
from  a  bonding  warehouse. 

An  indictment  for  a  conspiracy  to 
violate  the  provisions  of  a  statute  will 
lie,  after  the  repeal  of  such  statute,  for 
an  ofience  committed  before  the  repeal. 

A.  was  indicted  for  conspiring  with 
y.  and  Z.  and  other  persons  to  the 
jurors  unknown.  The  evidence  was 
confined  to  A,,  Y,  and  Z.;  and  the 
jury  were  of  opinion  that  A,  conspired 
with  either  Y.  or  Z.,  but  said  that 
they  did  not  know  with  which.  Y, 
and  Z.  were  thereupon  both  acquitted. 
Held  that  A.  was  entitled  to  be  ac- 
quitted abo.  Regina  v.  Thompson, 
832. 

II.  Time  of  prosecution. 

1.  After  repeal  of  statute  which  made 
the  object  illegal,  832.    AiUe,  I. 

2.  Efiect  of  enactments  limiting  time 
of  prosecution,  832.     Ante^  I. 

III.  Trial. 

Consequence  of  acquittal  of  all  the 
defendants  but  one,  832.    Ante,  I. 


CONSTRUCTION. 

I.  Of  statutes. 

1.  Casus  omissus,  1.  Church  Bmlding 
Acts,  I. 


2.  Not  affected  by  plans  and  sections 
previously  exhibited  but  not  incor- 
porated, 19.     Railway,  I. 

3.  Permissive  or  obligatory,  19.  RaU" 
way,  I. 

4.  Impossibility,  19,  28.    Railway,  I. 

5.  Equitable  or  discretionai*y,  32,  39. 
Municipal  Corporation,  III. 

6.  Directory,  48, 64.    Enlistment,  1. 1. 

7.  According  to  the  very  words,  344. 
Company,  XIII.  1. 

8.  Cumulative,  344.    Company,  XIII. 

9.  In  a  popular  sense,  412.  Highway, 
VIII.  * 

10.  Not  exclusive,  432.  Company, 
II.  1. 

11.  Exclusive,  442.    BOls,  VI. 

12.  With  reference  to  the  preamble, 
472.     Poor,  II.  4. 

13.  By  looking  to  whole  purview,  496. 
Poor,  Xn. 

14.  By  considering  words  as  repeated, 
496.     Pcwr,  XU. 

15.  When  substitution  from  inter- 
pretation clause  would  cause  a 
repugnancy,  539.  C<twi/w7i^,XVin. 
11. 

16.  Ofconditionsnotentering  into  the 
authority  conferred,  586.  Company, 
XXI.  1. 

17.  By  reference  to  context,  681. 
Street,  I. 

18.  Literal,  998.     Bankrupt,  II. 

n.  Of  written  instruments  generally. 

1.  Looking  at  explanatory  circum-* 
stances,  89.     Ouarantie,  I. 

2.  Giving  effect  to  all  the  words: 
falsa  dcmonstratio,  181.    Devise,  I. 

3.  Contradiction  on  an  immaterial 
point,  655.    Charterparty,  I. 

3z2 
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III.  Of  wills. 

How  far  (Viirerent  from  that  of  deeds, 
951,959.     Devise,  II.  \. 

IV.  Of  deeds. 

Number  when  not  merely  directory, 
290.     Bankijig  Company,  I.  1. 

V.  Of  orders. 

By  reference  to  the  minute  on  ^hich 
they  are  founded,  781.  Compen- 
satioTiy  II.  1. 

VI.  Of  pleadings. 

1 .  According  to  the  ordinary  sense  of 
the  words,  832.     Conspiracy,  I. 

2«  So  as  to  support  verdict,  925. 
Action,  I.  1. 

Vni.  Particular  words  and  phrases. 

1.  "  Any  sum  or  sums  of  money  due," 
89.     Guarantie,  I. 

2.  "The  assured,"  925.    Action,  I.  1. 

3.  "  Conducting  actions  or  suits,"  32. 
Municipal  Corporation,  III. 

4.  "Crime,"  48.     Enlistment,  I.  1. 

5.  "  Inaccurate  description,"  8 1 9.  3/m- 
nicipal  Corporation,  I. 

6.  Disjunctives,  526,  536.    Company, 

7.  "Engineering  work,"  19.  Rail- 
way, I. 

8.  "  Deemed  to  be  enlisted  as  a 
soldier,"  in  Wolton  v.  Gavin,  81. 

9.  "  Exclusively,"  449,  462,  480. 
Poor,  II. 

10.  "  Expressing,"  442,  445.  BUU, 
VI. 

11.  "  Free*\from  all  incumbrances," 
951.    Devise,  IL  1. 

12.  "It  shall  be  lawful,"  19.  Rail- 
way, I. 

13.  "Lawfully,"  GIO.    Railway,  V.  1. 


CONTRACT. 

14.  "  Say  not  less  than  a  hundred 
275.     Contract^  VIII. 

15.  "Literature,  science,  and  the  fij 
arts,"  449,   460,  472,  480.     Poc 

n. 

16.  "In  manner  and  form,"  99 
Bankrupt^  II. 

17.  "Other  persons"  to  the  juro 
unknown,  832.    Conspiracy,  I. 

18.  "Monies  paid"  by  the  overseer 
971.    Poor,  XIIL  I. 

19.  ^^By  and  at  the  expense  of  tl 
purchaser,"  847.     Vendors,  L 

20.  "Railway"  in  sense  of  "  Railwi 
Company,'^  504,  614.  Attorney,  1 
IL 

21.  "Seaworthy,"  128.  Intwranee,!} 
1. 

22.  "  Shape  or  configuration,"  10 
Designs,  I.  1. 

23.  "Sheriff," 539.  Company, yLYH 
1. 

24.  "Such Company," 432, 438.  Cm 
pany,  IL  1. 

25.  "  Continue  or  erect  any  tumpil 
in  the  towns  of  T.  and  W,  or  ai 
other  town,"  412.     Highway,  VII 

26.  "  Voluntary  contributions,"  4^ 
Poor,  IL  1. 

CONTEMPT. 
Of  court,  394.     Arrest,  I. 

CONTINGENCY. 
Order  to  pay  money  on,  333.     Bills, 

CONTRACT. 

I.  Generally. 

Liability  under  bye4aws,  how  far 
ferrible  to,  765,  779.    Bylaw, 

n.  Statutory. 

1.  Preliminary  plans,  &c.,  not  bind 
if  not  incorporated,  19.  Railway 
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2.  Impossibility  of  performance,  19. 
Raihoay^  I. 

III.  Parties. 

1.  Incorporated  company,  229.  Com- 
pany, X.  1. 

2.  Principal  contracting  as  agent,  655. 
.  Charterparty,  I. 

3.  The  assured  on  a  policy  by  deed- 
poll  effected  in  the  name  of  a  broker, 
925.    Action,  I.  1. 

IV.  Seal. 

When  essential  to  contract  by  in- 
corporated trading  company,  229. 
Company,  X.  1. 

v.  Consideration. 

1 .  For  promises  made  in  the  course  of 
a  transaction. 

Assumpsit.  Count  stating  that,  in 
consideration  that  plaintiff,  through 
placing  confidence  in  defendants  that 
they  were  then  acting  fairly  by  plain- 
tiff in  then  recommending  him  to 
purchase  certain  hops  at  a  certain 
price,  {)urchased  of  defendants  on 
their  said  recommendation  the  said 
hops  at  the  said  price,  defendants 
promised  plaintiff  that  thejr  were  not 
abusing  his  •  confidence  m  recom- 
mending him  to  purchase  the  hops  at 
the  said  price.  Averment  that  plain- 
tiff, relymg  &c.,  did  then  through 
placing  confidence  &c.  (as  before) 
purchase  of  defendants  on  their  said 
reconmiendation  the  said  hops  at 
the  said  price,  whereof  &c.  (notice). 
Breach,  that  they  were  abusing  his 
confidence,  the  hops  not  being  worth 
the  price. 

Held,  on  motion  in  arrest  of  judg- 
ment, that  the  count  sufficiently  dis  • 
closed  that  the  promise  was  part  of 
the  transaction,  contemporaneous  with 
the  sale ;  and  that  the  consideration 
was  sufficient  and  the  count  good. 
West  V.  Jackson,  280. 

2.  Craming  consideration,  423.  BiUst 
IV.  1. 

3.  Giving  time  by  holder  of  bill  with 
notice  of  illegality,  423.  Bills, 
IV.  1. 


4.  Taking  up  defendant's  acceptances 
for  an  original  debt  released  by 
plaintiff,  689.     Composition,  I. 

5.  When  it  sufficiently  appears  on  the 
face  of  the  contract,  89.  Ouarantie, 
I. 

6.  Failure  by  the  other  party  not 
being  bound,  229.    Company,  X.  1. 

7.  Of  agreement  executory  on  both 
sides,  229.    Company,  X.  1. 

VI.  Conditional. 

1.  When  it  becomes  absolute,  493. 
Vendors,  VIII.  925.    Action,  I.  I. 

2.  Effect  of  contract  to  pay  out  of  a 
particular  fund,  925.    Action,  \,  I. 

3.  See  also  Condition, 

VII.  Warranties  and  representations. 

1.  When  warranties  amount  to  con- 
ditions, 128,  158.  Insurance,  IV.  I. 

2.  Contemporaneous  promises,  280. 
Ante,  V.  1. 

3.  Materiality,  689.    Composition,  I.       * 

VIII.  Quantity. 

What  words  undertake  for  a  specific 
and  not  a  merejexpected  quantity. 

Assumpsit,  on  the  following  con- 
tract. "J.  5."  (defendant)  ** sold  to 
X.  and  Co."  (plaintiffs)  "  what  he  may 
pull,  up  to  6th  Jannary,  say  not  less 
than  100  packs,  of  combing  skin  at 
7J  per  lb.,  delivered  in  M.,  allowing 
3  months  interest  for  cash,  in  clean 
and  dry  condition.  B,  Deer,  12/48." 
Averments  that  defendant  was  a  pul- 
ler or  preparer  for  sale  of  combing 
skin,  which  is  a  kind  of  wool.  Mutual 
promises.  Breach  that  defendant  did 
not  deliver  100  packs.  On  demurrer : 

Ueld  by  Lord  CampbeU  C.  J.,  Patte- 
son  and  Wightman  Js.  that  the  words 
"say  not  less  than  100  packs"  were 
not  mere  words  of  expectation,  shew- 
ing what  the  parties  supposed  the 
({uantity    would    prove    to    be,   but 
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amounted  to  a  contract  to  deliver  at 
least  that  quantity ;  and  that  the  breach 
was  well  assigned  :  Coleridge  J.  dis- 
sentiente.    Leeming  v.  Snaithf  275. 

IX.  Impossibility. 

Whether  an  answer  to  a  mandamus, 
19.  RaUuHxy,  I.  864,  886,  Railway^ 
VI. 

X.  Illegality. 

1.  Distinction  between  the  contract 
and  the  security,  423.     Bills,  IV.  1 . 

2.  Distinction  between  things  done 
and  things  which  cannot  be  en- 
forced, 689.     Composition,  1. 

XI.  Construction. 

1.  Explanatory  circumstances  when 
looked  at,  89.     Quarantie,  I. 

2.  Whether  the  contract  is  direct  or 
collateral,  925.     Action,  I.  1. 

XII.  Particular  instances,  1 . 

1.  Carrier's  contract,  limited  by  ticket 
signed 
Carrier. 


signed    by   owner  of   goods,   600. 
-      •  r,  11. 


2.  Contract  by  a  corporation  to  pay 
out  of  corporate  funds  only,  925. 
Action,  I.  1. 

Xni.  Pleading. 

1.  Explanatory  circumstances  to  shew 
the  meaning  of  a  written  contract, 
89.     Chiarantie,  I. 

2.  Contemporaneous  promise,  280. 
ArUe,  V.  1. 

3.  Unnecessary  allegation  that  there 
was  no  further  consideration,  423. 
Bills,  IV.  1. 

4.  Conditional  contract  after  it  has 
become  absolute,  493.  Vendors, 
VIU.  1. 

5.  Which  party  is  to  aver  or  deny 
the  existence  of  a  fund  out  of  which 
defendant  has  covenanted  to  pay, 
925.     Actio7i,  I.  1. 

XIV.  Damages. 


CORPORATION. 

Measure    of,     in     action    fur 
delivery  of  goods  after  disho 
of   bills   ffiven    in   payment, 
Vendors,  A.  1. 


CONTRADICTION. 

Of  statements  in  written  contract, 
Charter  party,  I. 

CONVEYANCE. 

I.  Tender  of,  pursuant  to  a  condi 
951.    Devise,  II.  1. 

U.  Free  from  incumbrances,  951. 
vise,  II.  1. 

in.  On  purchases  by  Railway  coi 
nies,  526.  796.  Company,  XV 
XIX.  1. 


CONVICTION. 

In  particular  instances. 

For  piracy  of  registered  design,  \ 
Design,  L  1. 

CORONER. 

I.  Compensation  on  change  in  divisi 
of  county. 

The  power  of  ordering  compel 
tion  to  Coroners  for  the  loss  of  ei 
lumen ts  arising  out  of  a  change  mi 
under  stat.  7  &  8  Vict.  c.  92.,  in 
divisions  of  a  county  for  the  purp 
of  holding  inquests  is  confined 
cases  where  such  county  has  b 
**  custoniariiy"  dividcil  into  distr 
for  the  purpose  of  holding  inqu< 
during  the  space  of  seven  years 
fore  the  passms  of  the  act,  as  p 
vided  by  the  sixth  section.  Reg 
V.  Lechmere,  284. 

n.  Direction  of  process   to,  539,  5 
Company,  XVIII.  1. 

CORPORATION. 

I.  Retainer  by. 

Payment  for  work  done  without 
gular  retainer,  32.    Munieipal  C 
jMration,  III. 


COSTS. 

II.  Acts  and  contracts. 

1.  Insurance  by,  925.    Action^  I.  1. 

2.  Ck)yenant  to  pay  out  of  corporate 
funds  only,  925.    Action^  L  1. 

3.  Acceptance  of  bills  by,  442.    BUh^ 
VI. 

* 

4.  Seal  when  essential  to  their  con- 
tracts, 229.     Company y  X.  1. 

5.  Incorporated    trading    company, 
229.     Company,  X.  1. 

lU.  Municipal.   Municipal  Corporation, 

IV.  By-laws.    By-law, 

COSTS. 
I.  Security  for. 

When  not  required  from  foreigner. 

It  is  not  sufficient  ground  for  re- 
quiring security  for  costs,  that  the 
plaintiff  is  a  foreigner,  lately  come  to 
this  country,  having  no  family  con- 
nexions  or  permanent  abode  in  it,  and 
likely  soon  to  leave  it,  if  it  be  not 
sworn  that  he  has  a  permanent  resi 
dence  abroad. 

So  held,  where  plaintiff  was  a  negro 
sailor  lately  brought  to  England  from 
America  as  cook  of  a  merchant  vessel, 
and  paid  off  in  London,  And  a  rule 
nisi  was  refused.  Drummond  v.  Til- 
linghist,  740. 

n.  Of  witnesses. 

Scale  of  taxation. 

The  master  taxing  costs  ought  not 
to  allow  for  the  travelling  expenses  of 
witnesses  a  neater  amount  than  is 
reasonable,  though  it  does  not  exceed 
\b.  a  mile,  and  though  it  has  been 
actually  paid  by  the  party  bringing 
them.    Hunter  v.  Liddell,  402. 

in.  Of  particular  proceedmgs. 

1.  Of  commission    to  examine  wit- 
nesses, 375.     Witness,  1. 1. 

2.  On  payment  into  Court,  397.  Pay- 
ment into  Court,  I. 
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COUNCIL. 
Of  a  borough.    Municipal  Corporation. 

COUNTRY. 
Conclusion  to,  344.     Company,  Xm.  I. 

COUNTY. 

I.  Judicial  notice  as  to,  908.    Notice, 
1.1. 

II.  Divbions  of. 

Compensation  to  coroner  on  change, 
284.     Coroner,  I. 

COURT. 

I.  Leave  of. 

Omission  to  obtain,  when  only  an  irre- 
gularity, 344.     Company,  XIII.  1. 

II.  Contempt  of. 

Arrest  on  civil  process  in,  394.  Ar- 
rest, I.  • 

m.  Protection  in. 

Acquitted  prisoner  not  privileged 
from  arrest  on  civil  process,  394: 
Arrest,  I. 

IV.  Powers  as  to  officers. 

Rejection  and  removal,  258.  Palace 
Court, 

V.  Ecclesiastical.    Ecclesiastical  Court. 


COVENANT. 

I.  By  corporation  to  pay  out  of  corpo- 
rate funds,  925.    Action.  I.  1. 

n.  Debt  maintainable  after  happening 
of  contingency  and  liquidation  of 
amount,  925.    Action,  1. 1. 

m.  Covenantee  when  sufficiently  de- 
signated though  not  named,  925. 
Action,  I.  1. 

IV.  To  produce  title  deeds,  847.  Ven^ 
dor,l. 
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CREDITOR. 


DEBT. 


CREDITOR. 

I.  Creditor  of  principal  on  insolvency 
of  surety,  1 89.     Annuity,  I. 

n.  Execution  creditor. 

Form   of  declaration  by,  289.     -Bx- 
ecution,  I. 

IIL  See  also  Composition. 


CRIMINAL  LAW. 

I.  Indictable  offences  and  indictments. 
Indictment,    Smuggling. 

II.  Process. 

Course  of  proceeding  where  under- 
sheriff  is  interested.  Anonymous^ 
54L 


CUMULATIVE  REMEDY. 
Page  344.    Company,  XIII.  1. 

CURATE. 

I..  Appointment  of. 

On  nonresidence  of  incumbent,  198. 
Benefice,  I.  1. 

II.  Episcopal  powers  as  to  his  salary, 
198.     Benefice,  I.  \. 

CURTILAGE. 
Pago  254.     Distress,  IV. 

CUSTOMER. 
Banker  and  customer.    Banker. 

CUSTOMS. 
See  Smuggling, 

CUT. 
See  page  1023.     Bridge,  I. 

DAMAGES. 
I.  Measure  of. 


Where  bills  given  in  paymer 
dishonoured  after  time  fixe 
delivery  of  the  goods,  941.  Ve 
X.  2. 

n.  Special. 

When  essential  to  right  of  action 
RaUway,  VUL  1. 

m.  Pleading. 

Omission  to  negative:  when  it 
not  vitiate  justification,  586. 
pany,  XXI.  1. 

IV.  Reduction  of. 

What  questions  may  not  be  a 
175.     Defamation,  IL  1. 

V.  Generally. 

Unforeseen  damage,  when  not 
prised  in  compensation,  643. 
pany,  XVU.  1. 


DEATH. 

Of  conditional   devisee  before  br 
951.    Devise,  11.  I. 


DEBT. 

I.  Arrest  for,  394.     Arrest,  I. 

II.  Action  of. 

1.  When  it  lies  on  a  covenant 
the  contingency  has  hajipened 
the  amount  become  liquidated^ 
Action,  I.  1. 

2,  By  clergyman  against  sequest 
for  profits  taken  under  an  in 
sequestration,  162.     Clergy,  I 

in.  For  penalties. 

1.  Declaration  on  by-law :  makii 
the  by-law  when  sufficiently  si 
765.    Bylaw. 

2.  Plea  of  Statute  of  LimiUI 
765.    Bylaw. 

IV.  What  barred  under  bankrupt 
insolvent  acts. 

Not  claim  against  surety  for  acci 
arrears  of  annuity,  1 89.    Annm 


DEBTOR. 


DEFAMATION. 


1077 


DEBTOR. 
Insolvent.    Inaolvent. 

DECLARATION. 

I.  In  pleading :  generally. 

«  1.  Stating  circumstances  explanatory 
of  the  meaning  of  the  instrument 
declared  on,  89.     Guarantiee  I. 

2.  When  it  must  shew  special  damage. 
Obstruction  of  private  way  under 
railways*  clauses,  961.  kailway. 
VIILl. 

IL  Conditions. 

As  to  payment  out  of  a  particular 
fund :  onus  of  pleading  not  on 
plaintiff;  925.    ActioTi,  L  1. 

m.  How  construed. 

So  as  to  support  verdict,  925.  Action, 
LI. 

IV.  Malice. 

When  it  need  not  be  alleged,  664. 
Distress,  III.  1. 

y.  Intendment. 

In  favor  of  declaration,  669,  679. 
Distress,  III. 

YL  In  particular  cases. 

1.  Agfunst  Railway  Company  for  ne- 
gligence in  carrying  an  officer  of 
the  Post  office,  984.     Carrier,  I.  1. 

2.  Against  sheriff  for  negligent  sale, 
239.    Execufion,  L 

3.  When  it  sufficiently  shews  making 
of  by-law,  765.    By-law. 

yil.  Common  indebitatus  counts. 

For  jgoods  sold  and  delivered,  when 
sufficient,  493.     Vendors,  VIII.  1. 

VI IL  In  evidence. 

Declarations  of  testator,  774.  Altera- 
tion, n. 

DEED. 
I.  Operation  generally. 


In  a  different  manner  from  that  ap- 
parent on  the  face  of  it,  198.  Be- 
nejice,  I.  1 . 

II.  Alterations  and  erasures. 

Presumptions  as  to,  745.  Alteration, 
1.  1. 

1.  Unexplained,  when  it  does  not  pre- 
vent tne  deed  from  being  given  in 
evidence,  432.     Company,  II.  I. 

2.  Effect  of,  generally,  432,  440. 
Company,  II.  1 . 

ni.  Construction. 

1 .  Of  deed  of  settlement  of  joint  stock 
company,  290.  Banking  Company, 
L  1. 

2.  Number,  when  not  merely  direc- 
tory, 290.    Banking  Company,  I.  1 

3.  Obtained  by  fraudulent  misrepre- 
sentation, 689.     Composition,  I. 

IV.  Covenant  to  produce,  847.     Ven- 
dors, I. 

DEED  POLL. 

I.  Insurance  by,  925.    Action,  I.  1.     . 

II.  Covenantee  when  sufficiently  desig- 
nated, 925     Action,!.  I. 


DEFAMATION. 

I.  Privileged  communications. 

I.  Extent  of  the  privilege ;  calling  in 
witness. 

In  an  action  of  slander,  if  the  facts 
proved  are  such  that  the  communica- 
tion is,  by  the  rules  of  law,  privileged, 
the  Judge  ought  not  to  leave  any 
question  to  the  jury  as  to  malice, 
unless  the  plaintiff  gives  further  evi- 
dence shewmg  a  probability  that  the 
communication  was  made  maliciously 
rather  than  that  it  was  made  bona 
fide. 

If  a  master  about  to  dismiss  his 
servant  for  dishonesty  calls  in  a  friend 
to  hear  what  passes,  the  presence  of 
such  third  person  does  not  take  away 
privilege  from  words  which  the  master 
then  uses,  imputing  the  dishonesty. 
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DEFAMATION. 


DEPUTY. 


A  master,  haying  so  dismissed  his 
servant,  refused  to  give  him  a  cha- 
racter, alleging,  to  tnose  who  asked 
the  character,  that  he  had  discharged 
him  for  dishonesty.  The  servant's 
brother  afterwards  enquired  of  the 
master  why  he  had  treated  the  servant 
so,  and  was  keeping  him  out  of  a  situ- 
ation. The  master  said  *^  He  has  rob- 
bed me ;  and  I  believe  for  years  past;** 
adding  that  he  concluded  so  from  the 
circumstances  under  which  he  had  dis- 
charged the  servant.  Only  one  instance 
of  actual  robbing  had  been  imputed. 

Held,  that  the  answer  did  not  ffo 
beyond  the  privilege  afforded  by  the 
enquiry.     And 

Held  that,  on  trial  of  an  action  for 
speaking  words,  as  above  stated,  in 
presence  of  a  third  person  and  in 
answer  to  enquiries  by  the  brother, 
no  further  proof  being  offered  by  the 
plaintiff  to  shew  miuice  the  Judge 
ought  not  to  have  lefl  the  question  of 
malice  to  the  jury.  Taylor  v.  Haw- 
kins^ 308. 

2.  Exaggeration,  308.     Ante^  1. 

II.  Evidence. 

1 .  Questions  as  to  existence  of  defa- 
matory rumours. 

Action  for  words  imputing  unna- 
tural practices.  The  declaration  al- 
leged, at  the  conclusion,  that  by  means 
of  the  committing  of  the  grievances 
plaintiff  had  been  injured  in  his  good 
name,  and  brought  into  public  infamy, 
and  was  shunned  by  divers  persons 
(not  named).     Plea,  Not  guilty. 

Held  that,  upon  this  issue,  de- 
fendant could  not  ask  a  witness 
whether  he  had  heard  that  the  plain- 
tiff was  addicted  to  such  practices ; 
the  question  being  general,  and  not 
confined  to  reports  existing  at  the 
time  of  the  slander. 

QiuBre,  whether  the  question,  if 
so  confined,  could  have  been  put. 
Thompson  v.  iVye,  175. 

2.  What  is  not  evidence  of  malice, 
308.     Ante,  1. 1. 

in.  Questions  for  jury. 

Question  of  malice  when  not  to  be 
put  to  them,  308.     Ante,  I.  1. 


DE  INJURIA. 
Page  539.     Company,  XVHL  1. 

DELIVERY. 

I.  By  vendor. 

When  a  condition  precedent 
Vendors,  V. 

n.  Of  Attorney's  biU,  514.    At 
U.  1. 

DEMAND. 
Particulars.    Particulars  ofDema 

DEMISE. 

When  not  an  incumbrance,  951. 
vise,  II.  1. 

DESCRIPTION. 

I.  Generally. 

1.  Inaccurate,     distinguished 
wrong  statement,  819.     Mm 
Corporation,  I. 

2.  Rejection  of  unnecessary  de 
tion  of  person,  218.     Ajs^xvU, 

II.  In  particular  instances. 

1.  What  a  sufficient  designatic 
sense  of  the  covenantee,  925.  j 
1.1. 

2.  Of  justices  in  an  order,  908. 
tice,  I.  I.  ^ 

3.  Addition  of  an  inaccurate  dc 
tion  in  a  devise,  181.    Devise 

4.  In  indictments,  109.  Hig 
III.  1. 

DEPUTY. 
I.  Generally. 

1.  His  office  when  not  distinc 
Palace  Court, 

2.  Course  of  proceeding  when 
interested,     539.    541.      Co 

xvin.  1. 


DESERTION. 


DEVISE. 
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3.  Coustruction  of  an  interpretation 
clause  including  deputies  in  the 
title  of  the  principal,  539.  Com' 
party,  ^yiU.  1. 

II.  Appointment. 

1.  Must,  in  general,  be  by  the  prin- 
cipal, 258.    Palace  Court, 

2.  Right  of  superior  to  refuse,  258. 
Palace  Court, 

3.  Superior  may  not  appoint,  258. 
Pamce  Court. 

4.  Of  deputy  prothonotary,  258.  Pa- 
lace Court. 

5.  Presumption  that  principal  will 
appoint  a  proper  deputy,  539.  Com' 
pofty,  XVllL  I. 

in.  Revocation. 

Effect  on  deputy's  contracts  and 
rights,  258.     Palace  Court. 


DESERTION. 
Of  wife  by  husband,  352.  Poor^YUl.  1. 

DESIGNS. 
I.  Registration  of:  subject  matter. 

1 .  Shapes  or  configurations. 

A  manufacturer  invented  a  new 
form  of  brick ;  constructing  the 
bricks  so  that,  by  means  of  corres- 
ponding apertures  in  their  sides,  cylin- 
drical passages  were  formed  between 
them  when  they  were  laid  together, 
and  advantages  were  afforded  for  ven- 
tilation and  other  purposes,  and  ex- 
pense was  saved.  Held,  that  the 
design  might  properly  be  registered 
under  stat.  6  &  7  Vict.  c.  65.,  as  being 
for  "  the  shape  or  configuration  "  of  an 
"article  of  manufacture  having  refe- 
rence to  some  purpose  of  utility" 
(sect.  2). 

And  this,  whether  the  invention 
might  have  been  the  subject  of  a 
^tent  or  not:  as  to  which.  Quaere. 
Rogers  v.  Driver,  102. 

2.  Combination  independently  of  con- 
figuration. 


D.  registered  a  design  under  stat. 
6  &  7  Vict,  c.  65.  By  the  description, 
it  appeared  to  be  a  design  for  ventila- 
tion by  opening  a  hinged  pane  of  a 
window  by  means  of  a  screw :  and  it 
was  stated  that  the  part  or  parts  of  the 
design  which  were  not  new  or  original 
were  all  the  parts,  if  taken  per  se  and 
apart  from  the  purposes  thereof,  and 
that  what  was  claimed  as  new  was  the 
general  configuration  and  combittotion 
of  the  parts.  The  utility  of  the  design 
was  in  fact  not  produced  by  the  shape 
of  any  of  the  parts,  but  only  by  the 
mode  of  putting  them  together. 

Held,  not  a  proper  subject  of  regis- 
tration, the  statute  not  applying  to 
designs  which  have  reference  to  a  pur- 
pose of  utility  through  the  combina- 
tion of  parts  independently  of  their 
shape  and  configuration. 

This  Court  quashed  a  conviction  for 
pirating  such  design,  for  want  of  juris- 
diction.    Regina  v.  Besttell,  810. 

n.  Registration  of:  generally. 

Whether  of  inventions  that  may  be  the 
subject  of  a  patent,  102.   Ante,  I.  1. 

DETENTION. 

Under  articles  of  war,  48.    Enlistment, 
1.1. 

DEVIATION. 

From  parliamentary  plans  and  sections, 
19.  Hai7iray,1.526.  Cotnpany, XYl.  I. 

DEVISE. 

I.  Description  of  the  property. 

Addition  of  inaccurate  demonstration, 
when  not  restrictive. 

Tenant  in  fee  of  four  messuages  at 
L.  If.  in  the  parish  of  F.,  having  no 
other  land,  devised  to  J.  in  fee  "all 
those  my  tliree  messuages  or  tene- 
ments, with  the  gardens,  close  of  land, 
and  all  other  my  real  estate  whatso- 
ever, situate  and  being  at  L.  U.  in 
the  parish  of  F.  aforesaid,  now  in  the 
occupations  of  myself,"  C,  W.,  N. 
and  H.  Three  of  the  messuages  were 
in  the  occupation  of  the  devisor,  C, 
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W^  N.  and  H. ;  the  fourth  messuagje 
was  not  in  the  occupation  of  the  devi- 
sor or  of  Cm  W.y  N.  or  H, 

Held,  that  the  fourth  messuage  pas- 
sed by  the  general  words.  Doe  dem. 
Camptan  v.  Carpenter,  181. 

II.  Conditions. 

1.  Condition  that  devisee  heir  at  law 
shall  convey  an  estate:  to  whom 
such  conveyance  must  be  tendered. 

Devisor,  after  charging  Z.,  of  which 
he  was  seised  in  fee,  with  the  pay- 
ment of  an  annuity,  devised  as  fol- 
lows: *^And,  subject  to  the  payment 
of  the  said  annuity,  and  of  all  costs 
and  charges  attending  the  recovery 
thereof,  and  provided  my  said  son,' 
J.,  devisor's  heir  at  law,  "  shall,  when 
requested  by  my  son  D.,  and  at  the 
expense  of  the  said  D.,  effectually  con- 
vey and  assure  unto  him,  the  said  D^ 
his  heirs  and  assigns  for  ever,  free 
from  all  manner  of  incumbrances,  all 
that  messuage"  &c.  *' called  by  the 
name  C"  &c.,  **  then  I  give  and  devise 
all  and  singular  the  aforesaid  mes- 
suages" &c.  '^  out  of  which  the  said 
annuity  or  rent-charge  is  to  be  issuing 
as  aforesaid,  unto  him  the  said  J^  his 
heirs  and  assigns  for  ever.  But,  if  the 
said  J,  shall,  when  required  as  afore- 
said, refuse  to  execute  such  a  convey- 
ance unto  the  said  D.  and  his  heirs, 
then  I  give  and  devise  the  said  mes- 
suages" &c.  ''so  made  liable  to  the 
payment  of  the  said  annuity,  unto  my 
said  son  D.,  his  heirs  and  assigns  for 
ever." 

J.^  at  the  devisor's  death,  was  seised 
of  C  in  fee  simple,  and  remained  so 
till  his  own  death  (twenty  years  after 
that  of  the  devisor),  demising  C  to 
a  tenant  from  year  to  year;  which 
tenancy  continued  until  JJ'a  death. 
J.  also,  at  the  devisor's  death,  entered 
into  possession  of  Z.  and  held  it  till 
his  own  death.  He  devised  all  his 
property  to  his  wife.  Z).,  after  J.'s 
death,  tendered  a  conveyance  of  C.  to 
J.'s  wife,  which  she  refused  to  execute. 
No  tender  was  ever  made  by  Z>.  to  J. 

Held,  first :  that  an  estate  in  fee  in 
Z.  vested  in  /.,  as  heir  at  law,  imme- 
diately upon  the  death  of  the  testator, 
liable  only  to  be  determined  by  his 
refusing,  upon  X>.'«  request,  to  convey 
C.  to  D. 


DISTRESS. 

II.  For  rent :  right  how  lost. 

By  severance  of  the  reversion. 

Plaintiff  was  tenant  to  defendants, 
six  in  number,  who  were  joint  tenants 
of  the  reversion.  Four  of  the  defend- 
ants executed  a  conveyance  of  the 
reversion  to  F. :  the  other  two  did  not 
execute  k.  Afterwards  defendants 
distrained  plaintiff*s  goods  for  rent 
due  to  the  six  before  the  conveyance. 

Held :  That  by  the  severance  of  the 
reversion  the  right  to  distrain  for  this 
rent  was  gone.   Stavely  v.  AUcock,  636. 

in.  For  rent :  action  for  excessive  dis- 
tress. 

1.  The  selling  is  a  substantive  tres- 
pass. 

Declaration  in  case  against  A.  and 
B,  stated  that  defendants  wrongfully 
and  injuriously  seized  goods  of  plain- 
tiff as  a  distress  for  rent,  to  wit  &c., 
then  claimed  and  pretended  by  them 
to  be  due  to  A.;  and  afterwards, 
under  that  pretence,  wrongfullv  sold 
the  goods  as  such  distress  &c. :  whereas 
a  small  part  onljr  of  the  amount  claim- 
ed was  due,  to  wit  &c.  A.  paid  money 
into  Court. 

Held  that  the  sale  was  not  mere 
aggravation,  but  the  distraining  and 
the  selling  were  distinct  substantive 
trespasses,  and  that  ^.,  by  the  pay- 
ment into  Court,  admitted  the  sale  as 
well  as  the  seizure. 

Also,  that  an  action  on  the  case  lay 
in  respect  of  the  sale  as  well  as  the 
seizure;  that  it  was  unnecessary  to 
allege  malice;  and  that  the  plaintiff, 
in  order  to  recover,  was  bound   to 

{)rove  a  specific  amount  of  rent  due, 
ess  than  the  sum  distrained  for.  Ley* 
land  v.  Tancred,  664. 

2.  Mere  excess  not  actionable. 

Declaration  in  case  alleged  that 
plaintiff  held  a  messuage  as  tenant  to 
defendant  at  a  certain  rent,  but  de- 
fendant took  goods  on  the  premises  as 
a  distress  for  arrears  of  rent  alleged  to 
be  due,  and  afterwards  sold  the  ^oods 
as  such  distress  for  the  said  alleged 
arrears,  whereas  a  small  part  only  of 
the  pretended  arrears  was  in  arrear. 
There  was  no  allegation  that  the 
amount  taken  or  sold  was  unreason- 
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able  in  respect  of  the  arrears  actually 
due.  The  defendant  paid  money  into 
Court :  and,  issue  being  joined  on  a 
replication  of  damages  ultra,  the  jury 
found  damages  ultra. 

The  Court  of  Q.  B.  having  given 
judgment  for  plaintiffs : 

Judgment  reversed,  on  error  to  the 
Excheauer  Chamber.  Held  by  the 
latter  Court  that 

1.  The  mere  taking  or  selling  on  a 
claim  of  more  than  was  due  was  not 
actionable. 

2.  And  it  could  not  be  intended, 
either  from  the  payment  into  Court 
or  the  verdict,  that  in  fact  the  amount 
taken  or  sold  was  unreasonable  in 
respect  of  what  was  actually  due. 
Tancred  v.  Leylaiid^  669. 

3.  Seizure  or  sale  must  be  unreason- 
able, 669.    Ante,  2. 

4.  Proof  of  amount  due,  664.    Ante^i' 

5.  Effect  of  payment  into  Court,  664, 
669.     Ante,  1,  2. 

6.  Effect  of  verdict  for  plaintiff,  669. 
Ante,  2. 

IV.  Breaking  outer  door. 

A  landlord  cannot  break  open  the 
outer  door  of  a  stable,  though  not 
within  the  curtilage,  to  levy  an 
ordinary  distress  for  rent.  Brown 
V.  Glenn,  254. 

V.  To  enforce  obedience. 

Proceedings  in  the  nature  of,  distin- 
guished from  proceedings  in  poenam, 
162.     Clergy,!.  \. 

DISTRICT. 

District  church. 

Clerk   of,  his   office,   975.      Poor, 

vn.  1. 

DIVISIBILITY. 
Of  issue,  546.     Common,  I,  1. 

DIVISION. 

I.  Land  tax  division,  381.     Land  Tax, 

I. 

II.  Of  county,  284.     Coroner,  I. 
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DOMICILE. 


ENLISTMENT. 


DOMICU.E. 
See  Page  740.     Costs,  I. 


DUTY. 

I.  Case  for  damage  from  breach  of  duty. 

Duty  of  master  as  to  the  safety  of  his 
premises. 

Declaration  stated  that  defendant 
was  possessed  of  a  theatre,  and  of  a 
stage  therein,  on  which  dramatic  en- 
tertainments were  given,  and  of  a  dress- 
ing room  for  chorus  singers,  and  of  a 
floor  underneath  the  stage,  In  which 
floor  was  a  cut  or  hole,  and  along 
which  floor  the  performers  at  the  thea- 
tre were  accustomed  to  pass  from  the 
said  dressing  room  to  the  back  of  the 
stage.  That  plaintiff  was  hired  by 
defendant  to  sing  on  the  sta^e  as  a 
chorus  singer.  That  it  then  became 
defendant's  duty  to  cause  the  floor  to 
be  so  sufficiently  lighted  and  the  hole 
so  fenced  as  to  prevent  accident  to 
persons  passing  from  the  dressing 
room  to  the  stage.  The  defendant, 
well  knowing  the  premises,  suffered 
the  floor  to  be  insufficiently  lighted, 
and  the  hole  to  be  open  without  any 
sufficient  fence,  so  that  the  plaintifl* 
was  injured  by  falling  into  the  hole. 
Held: 

That  the  declaration  was  bad,  on 
motion  in  arrest  of  judgment,  because  ; 
the  facts  stated  did  not  raise  the  duty  ' 
a  breach  of  which  was  complained  oi\  ' 
and  that  the  express  allegation  of  duty 
would  not  aid.     Seymour  v.  Maddox, 
326. 

II.  Statutory. 

To  perform  with  skill  duties  imposed 
by  the  legislature,  984.  Carrier, 
I.  1. 

III.  Excuse  for  nonperformance. 

Want  of  funds,  when  no  excuse,  381. 
Land  Tax,  I. 

rV.  Pleading. 

The  alleged  duty  how  to  be  shewn, 
32G.  I  Antp,  I. 


EASEMENT. 

Certainty  in  describing  the  d< 
tenement,  990.     IFoy,  L 

ECCLESIASTICAL  COU] 

I.  Particular  Courts. 
Consistory  Court,  162.    Clerg\ 

n.  Proceedings  in. 

1.  Necessity  for  previous  su 
162.    CUrgy,  I.  1. 

2.  Monition  to  reside,  162. 
L  1. 

3.  Sequestration  for  nonresidei 
CUrgy,  I.  1. 

4.  Shewing  jurisdiction  on  the 
the  proceedings,  162.    Cltrg 

EJECTMENT. 
L  Plaintiff"s  title. 

1.  What  a  sufficient  admissio 
Admission,  L 

2.  By  land-owner  against  publ 
pany,  526.     Company,  XVI 

II.  When    not     maintainable 

Railway  Company  though  1 
without  conveyance,  796  Co 
XIX.  1. 


ELECTION. 

I.  Inaccuracy  in  voting    papen 
Municipal  Corporation,  I. 

LL,  Of  councillors,  819.   Mumcip 
poration,  I. 


ENLISTMENT. 
I.  Time  and  manner. 

1.  Enlistment  on  a  Sunday. 

The  Mutiny  Acts,  in  force 
time  of  the  occurrences  afler 
tioned,  enact  that  every  perse 
shall  receive  enlisting  money, 


ENLISTMENT. 


1083 


ing  it  to  be  such,  from  any  person 
employed  in  the   recruiting  service, 
and  being  an  officer  &c.,  or  an  attested 
soldier   &c.,  shall   be   deemed  to  be 
enlisted  as  a  soldier ;  and  every  per- 
son who  shall  enlist  a  recruit  shall 
first  ask  him  whether  he  does  or  does 
not  belong  to   the   militia,  and  take 
down  his  name  and  place  of  abode,  in 
order  that,  within  forty  eight  and  not 
less  than  twenty  four  hours,  notice  may 
be  given  to  the  recruit  of  his  having  en- 
listed :    that  within  four  days  but  not 
sooner  than  twentyfour  hours  after  the 
enlisting,  the  recruit  shall  appear  with 
some  person  employed  in  tue  recruit- 
ing service   before   some   magistrate 
residing  in  the  vicinity  of,  or  acting 
for,  the  place  where  he  was  enlisted 
(not  being  an  officer  in  the  army) ; 
and,  if  he  shall  declare   his  having 
voluntarily  enlisted,   the    magistrate 
shall  put  certain  questions  to  him, 
cause  certain  of  the  Articles  of  War 
to  be  read  to  him,  administer  on  oath, 
and  give  a  certificate :  That  any  re- 
cruit appearing  before  the  magistrate 
may  declare  his  dissent,  and  be  dis- 
charged upon  returning  the  enlisting 
money,  besides  20s,  and  expenses  of 
subsistence,   &c. :    also   that,   if  any 
recruit  shall  apply  within  four  days  to 
the  magistrate,  without  any  one  be- 
longing to  the  recruiting  party  if  no 
such  one  can  be  procured  to  attend, 
and  declare  his  dissent,  he  shall,  upon 
payment  as  above,  be    discharged  : 
That,  if  any  recruit  shall  receive  the 
enlisting   money,   knowing  it  to  be 
such,  from  any  person  employed  in 
the  recruiting  service,  and  shall  ab- 
scond or  refuse  to  go  before  the  justice, 
or  absent  himself  from  the  person  or 
party  with  whom  he  enlisted,  and  not 
return  voluntarily  to  go   before  the 
justice  within  four  days,  he  shall  be 
deemed  to  be  enlisted,  and  a  soldier, 
as  fully  to  all  intents  and  purposes  as 
if  he  had  been  duly  attested,  and  may 
be  apprehended   and   punished   as  a 
deserter,  or  for  being  absent  without 
leave,  under  any  Articles  of  War  made 
for  punishment  of  mutiny  and  deser- 
tion :  That,  upon  reasonable  suspicion 
that  a  person  is  a  deserter,  it  shall  be 
lawful  for  any  constable,  or,  if  none 
can  be  found,  any  oflScer  or  soldier  in 
Her  Majesty's  service,  to  apprehend 


such  person,  and  to  bring  him  before 
a  justice  living  in  or  near  the  place, 
and  acting  for  the  county  &c. ;  and 
the  justice  is  to  enquire,  and,  if  satis- 
fied that  the  person  is  a  deserter, 
cause  him  to  be  conveyed  in  civil 
custody  to  the  head  quarters  or  depdt 
of  his  regiment,  if  stationed  within  five 
miles,  or,  if  not,  to  the  most  con- 
venient public  prison  (not  being  a 
military  one) ;  or,  if  the  deserter  has 
been  apprehended  by  soldiers  of  his 
own  regiment  in  charge  of  a  commis- 
sioned officer,  the  justice  may  deliver 
him  up  to  such  soldiers,  unless  the 
officer  deem  it  necessary  to  have  him 
committed  to  prison  for  safe  custody  : 
and  any  recruit  who  shall  desert  before 
joining  his  regiment  shall,  on  being 
apprehended,  and  committed  by  a 
justice,  be  liable  to  be  transferred  to 
any  regiment  or  depdt  nearest  the 
place  of  apprehension  (with  certain 
restrictions),  or  to  such  other  regi- 
ment as  Her  Majesty  may  think 
proper. 

By  the  Articles  of  War  then  in  force, 
it  was  provided  that,  when  a  soldier  is 
accused  of  a  crime  punishable  by  the 
known  laws  of  the  land,  the  com- 
manding officer  and  officers  of  the 
corps,  on  application  of  the  party  in- 
jured, are  to  use  their  endeavours  to 
deliver  the  soldier  over  to  the  civil 
authorities  :  and  that,  whenever  a 
soldier  shall  commit  a  crime  deserv- 
ing punishment,  he  shall  be  confined 
by  his  commanding  officer  till  tried 
bv  a  Court  Martial  or  lawfully  dis- 
charged :  and  that  no  officer  com- 
manding a  guard  shall  refuse  to 
receive  or  keep  any  prisoner  com- 
mitted to  his  charge  by  any  officer  or 
non-commissioned  officer  who  shall  at 
the  same  time  deliver  an  account  in 
writing,  signed  by  himself,  of  the  crime 
with  which  the  prisoner  is  charged. 
Held : 

1 .  That  the  Articles  of  War  would 
not  justify  the  detention,  by  an  officer, 
of  any  but  a  recruit  or  a  soldier. 

2.  That,  where  a  soldier  who  has 
been  enlisted  for  more  than  three 
weeks  is  employed  by  a  recruiting 
party  to  enlist  recruits,  and  does  so, 
it  may  be  presumed  primd  facie  that 
he  has  been  attested. 

3.  That  an  enlistment,  valid  in  other 
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respects,  is  not  invalid  because  made 
on  a  Sunday, 

4.  That  a  man  who  has  received 
the  enlisting  money  knowinglj  from  a 
proper  party  may,  if  he  afterwards 
absconds,  and  does  not  go  before  a 
justice  within  four  days,  be  treated  as 
a  deserter  within  the  Munity  Act  and 
the  Articles  of  War,  though  he  has 
never  been  asked  if  he  belongs  to  the 
militia,  and  has  not  been  attested.  Per 
Lord  Campbell  C.  J.,  Wightman  and 
Coleridge  Js. ;  dissentiente  Erie  J. 

.5.  That,  where  u  recruit  is  brought 
fts  a  prisoner  to  an  officer  of  the  guard 
by  a  non*  commissioned  officer,  who 
delivers,  signed  by  himself,  a  written 
charge  of  desertion,  such  officer  of  the 
guard  is  bound  to  receive  the  prisoner 
under  the  Articles  of  War ;  and  he  is 
not  liable  to  an  action  for  so  doins, 
though  it  should  appear  that  the  pri- 
soner 1)08  been  apprehended  without 
all  the  requistions  of  the  Mutiny  Act 
having  been  fulfilled,  as,  if  the  pri- 
soner has  not  been  taken  before  a 
magistrate.  Per  Lord  Campbell  C.  J., 
Coleridge  and  Wightman  Js. ;  dis- 
sentiente Erie  J.  Wolton  v.  Gavin, 
48. 

2.  Questions  as  to  belonging  to  the 
militia,  48.     Ante,  1. 

II.  Attestation. 

1.  When  it  may  be  presumed,  48.  Ante, 

2.  Omission  of,  when    immaterial,   48. 

Ante,  I,  1. 

III.  Desertion  after. 

A))prehension  and  custody  of  recruit 
absconding  before  attestation,  48. 
Ante,  L  1. 


ENTRY. 


I.  By  consent. 


1.  When  it  does  not  constitute  a  ten- 
ancy at  will,  79f).     Company,  XIX. 


2.  On  deposit  and  bond,  526. 
pany,  XVI.  1. 


Com- 


EVIDENCE. 


EXECUTION. 
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at  an  improper  st^e  of  the  cause,  if 
the  evidence  is  not  in  itself  inadmis- 
sible; unless  it  appears  that  an  ir- 
regularity has  occurred  causmg 
actual  injustice.  So  held,  although 
the  Judge  had  reserved  leave  to  move 
for  a  nonsuit  on  the  question  whether 
he  ought  to  have  iJlowed  Uie  evi- 
dence. Doe  dem.  NicoU  v.  Bowen. 
805. 

II.  Burthen  of  proof. 

As  to  consideration  for  indorsement  I 
of  tainted  bill,  244.    Bills,  XL        I 


in.  Statutory. 
When  not  exclusive,  432.   Company,  ' 

n.  1. 

IV.  Divisibility  of  issue. 

Claim  by  user  for  thirty  years :  proof 
of  part  only,  in  respect  of  place, 
546.     ContTfioti,!,  I. 

V.  Documentary:    alterations. 

Where  produced  in  proof  of  right  or 
title  create<l,  or  of  coUatered  facts, 
432.     Company,  U.  1. 

2  Presumptions  as  to,  and  how  re- 
butted, 745,  747.  Alteration,  I. 
IL 

VI.  To  shew  meaning  of  written  in- 
struments. 

Explanatory  circumstances,  89.  Oua- 
rantie,  I. 

VII.  Judgments  and  decisions. 

1 .  Effect  of  removal  of  wife  as  evi- 
dence of  husband's  settlement,  352. 
Poor,  VIIL  1. 

2.  Colonial  judgments,  717.  Coloniejt,'\ 

VIII.  Declarations. 
Of  testator,  747.    Alteration,  II. 

IX.  By  apts  of  user. 

Of  parts  of  an  entirety,  1 20.  Com- 
mon, n.  1 . 

X.  Admissions.     Admission. 

VOL.  XVI.  V.  9, 


XI.  Of  particular  facts. 

1 .  Of  mala  fides  of  indorsement,  244. 
BiOs,  XI. 

2.  Of    company    being    completely 
registered,  432.     Company,  11.  1. 

EXAMINATION. 

Commission    to    examine    witnesses, 
375.     Witness,!.  \. 

I  EXCEPTIONS. 

I  Bills  of  Exceptions. 

EXECUTION. 

I.  Fi.  fa. :  negligence  of  sheriff. 

Declaration  by  execution  creditor  for 
negligent  st^e. 
I  Case  against  sheriff  by  execution 

creditor.  The  count  averred  that 
there  were  goods  of  the  debtor  with- 
in defendant's  bailiwick,  of  which 
defendant  had  notice  and  might  have 
levied  the  money.  Breach,  that  de- 
fendant would  not  levv  or  cause  to  be 
made  the  moneys.  Pleas,  Not  guilty, 
and  a  traverse  of  the  averment  that 
there  were  goods  of  which  defendants 
might  have  levied  &c.  Proof,  that 
the  sheriff  seized  goods  of  the  debtor 
and  sold  them,  but  that  the  sale  was 
improperly  conducted,  so  that  he  did 
not  make  so  much  as  ought  to  have 
been  made,  and  plaintiff  received  less 
than  he  otherwise  would  have  done 
and  not  enough  to  satisfy  the  debt. 

Held,  that  this  evidence  supported 
the  breach,  and  that  it  was  not  ne- 
cessary that  plaintiff,  being  the  execu- 
tion creditor,  should  declare  more 
specially.    MuUet  v.  ChaUis,  239. 

II.  Under  creditor's  certificate. 

Second  certificate  under  same  order, 
336.     Bankrupt,  III.  1. 

ni.  Pleading. 

1.  General  form  of  declaration  for 
negligence,  where  sufficient,  239. 
Ante,  I. 

4  A 
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2.  On  scL  fa.^ain8t  shareholder,  844. 
Company y  XlII.  1. 

EXEMPTION. 
From  rating,  446,  462,  472.     Poor,  11. 

FALSEHOOD. 

I.  Circumstances  under  which  an  untrue 
statement  may  be  actionable,  669, 
*      679.    DUiretSy  lU.  2. 

IL  Fraudulent  misrepresentation,  689. 
Compontionj  I. 

FEES. 

Action  for. 
By  principal  against  discharged  de- 
puty, 258.    Palace  Comi, 

FEME. 
See  BaroM  amd  Feme. 

FIERI  FACIAS. 

I.  Execution  of.    Execuiiony  I. 
n.  See  Judgment^  I. 

FORBEARANCE. 
On  an  illegal  bill,  423.    BOU,  IV.  1. 

FOREIGN  JUDGMENT. 
See  Page  717.     Colonies^  I.  1. 

FOREIGNER. 
Security  for  costs,  740.     Costs,  1. 

FORGERY. 

I.  Of  indorsement,  before  acceptance, 

560.     Banker,  I.  I. 

II.  What  admission  of  genuineness  dis- 

charges  banker,  560.     Banker,   I. 


ni. 


I.  Ai 

1. 
( 

2. 
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Declaration  in  assumpsit  allec^ed: 
That  X.  had  requested  plaintiff  to 
sell  and  deliver  to  him  goods  in  the 
wajr  of  plaintiff's  business ;  and  plain- 
tiff had,  at  Z.*s  request,  consented  to 
do  so,  provided  defendant  would 
guarantee  the  payment,  of  which  de- 
fendant, before  the  making  of  the 
promise  after  mentioned,  had  notice  : 
that  afterwards,  and  before  Z.  was 
indebted  to  plaintiff  for  any  goods, 
and  when  no  goods  delivered  by  plain- 
tiff to  Z.  were  unpaid  for,  and  no 
money  was  due  from  Z.  to  plaintiff 
on  any  account  whatever,  defendant, 
hj  writing  addressed  to  plaintiff,  pro- 
mised in  the  words  following:  **I 
hereby  guarantee  the  payment  of  any 
sum  or  sums  of  money  due  to  you 
from'*  Z.,  "the  amount  not  to  ex- 
ceed at  any  time  the  sum  of  100^** : 
that  afWwards  plaintiff  confiding, 
&c^upplied  goods  to  Z.  for  reason- 
able prices  amounting  to  lOOl^  and 
thereby  allowed  Z.  to  become  in- 
debted to  him  in  KM. ;  that  Z.  had 
not  paid :  breach,  that  defendant  had 
not  paid. 

On  demurrer  to  the  declaration : 
Held: 

That  the  circumstances  stated  in 
the  declaration  might  be  looked  at  to 
ezplsun  the  meaning  of  the  writing. 

That  the  writing,  so  explained, 
shewed  a  good  consideration  for  de- 
fendant's promise,  namely,  the  future 
advances  by  plaintiff  to  Z.,  so  as  to 
satisfy  sect.  4  of  the  Statute  of  Frauds, 
29  C.  2.  c.  3. 

And,  per  Lord  Campbell  C.  J., 
Coleridge  and  Wightman  Js.,  that 
this  consideration  appeared  by  the 
writing  itself,  independently  of  the 
other  circumstances  stated.  Bain- 
bridge  v.  Wade^  89. 

II.  Construction. 

Explanatory  circumstances  when 
looked  at,  89.    Ante^  I. 

HABEAS  CORPUS. 

When  refused. 

To  review  order  refusing  certificate 
of  conformity,  336.  Bankrupt, 
III.  1. 


HEIR. 

Effect  of  conditional  devise  to  heir  at 
law,  951.     Devise,  IL  1. 

HIGHWAY. 

I.  What  is  a  highway. 

1.  Cut  of  a  public  navij^ation,  1023. 
Bridge,  I. 

2.  There  may  be  one  though  it  is  not 
repairable  by  any  one :  in  Fawceit 
V.  York  and  Nortk  Midland  RaUway 
Companxf^  614  n. 

II.  Rights  of  owner  of  soil. 

Not  to  lay  tram  ways,  1012.  Post^ 
IV.  2. 

III.  Indictment  for  nonrepair. 

1.  Antiquity  of  road,  when  not  a  ma- 
terial averment. 

Indictment  against  a  parish  stated 
that,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  there 
was  a  Queen's  common  highway, 
leading  from  T.  to  E.,  used  for  all 
the  liege  subjects  &c. :  that  part  of 
the  same  Queen's  common  highway, 
situate  &c.,  in  the  said  parish,  on  &c., 
and  continually  &c.,  was  and  yet  is 
out  of  repair ;  and  that  the  inhabit- 
ants of  the  said  parish  ought  to  re- 
pair &c. 

On  the  trial  it  appeared  that  the 
highway  had  been  made  within  living 
memory. 

Held,  no  variance :  for  that,  in  an 
indictment  against  a  parish,  it  was 
not  material  whether  the  way  was  im- 
memorial or  not;  and  the  antiquity 
of  the  road  was  not  so  averred  in  the 
indictment  as  to  become  an  essential 
part  of  the  description. 

It  appeared  further  that  the  way 
from  T,  to  E,  referred  to  in  the  in- 
dictment led  from  T,  into  the  turn- 
e:e  road  from  Buckingham  to  Brack- 
;  then  lay,  for  a  short  distance 
along  that  road;  and  then  branched 
off  to  E.  This  was  the  direct  way 
between  T.  &  E,  Held,  that  the 
way  was  properly  described  as  from 
T,  to  E.  Regina  v.  Turwestou,  109. 
4  A  2 
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2.  Description  of  termini ;  interven- 
ing portion  of  turnpike,  1 09.  Ante, 
1. 

IV.  Indictment    for    obstructions    and 
nuisances. 

1 .  By  illegally  continuing  a  toll  gate, 
412.     Pojrf,VIII. 

2.  By  making  tram  way  across  a  high- 
way. 

By  Act  of  Parliament,  an  ancient 
highway,  running  over  land,  the  pro- 
perty of  S.,  was  made  turnpike.  On 
each  side  of  the  road,  afler  the  passing 
of  the  Act,  collieries  were  worked  by 
S,  and  ho  had  from  time  to  time 
made  railways  and  tram  roads  across 
the  highway,  for  conveyance  of  the 
coals  to  and  from  the  collieries, 
and  to  an  adjoining  navigable  river. 
Afler  the  passing  of  the  Act^  S,  con- 
tinued one  i>f  the  former  tram  roads, 
and  made  new  rail  and  tram  roads 
across  the  highway  for  the  same  pur- 
pose.' In  1  &  2  (y.  4.  a  new  turnpike 
act  passed  for  repairing  the  same  high- 
way. After  the  passing  of  this  act  S. 
continued  one  of  the  former  tram 
roads,  and  made  new  rail  and  tram 
roads  across  the  highway  for  the  same 
purpose  as  before.  By  a  clause  in  this 
Act,  a  penalty,  recoverable  on  sum- 
mary conviction  was  imposed  on  any 
person  who  should  make  any  rail  or 
tram  road  upon  or  across  the  said 
turnpike  road  ^^  without  the  consent 
of  the  trustees,  or  legal  authority,"  or 
should  continue  such  rail  or  tram 
road  after  such  consent  should  be 
withdrawn.  On  an  indictment  against 
S,  for  a  nuisance  in  making  and  con- 
tinuing one  of  his  said  rail  roads  after 
the  passing  of  the  last  mentioned  act. 

Held  that  such  making  and  con- 
tinuing were  an  indictable  nuisance, 
and  that  no  inference  to  the  contrary 
could  be  drawn  from  the  facts  of  the 
case,  on  the  words  of  the  last  Act. 

To  do  the  work  complained  of,  the 
turnpike  road  was  dug  mto,  but  filled 
up  again,  and  restored  to  its  former 
state,  except  that  the  rail  or  tram  road 
remained,  forming  a  groove  of  wood 
adapted  to  the  wheels  of  carriages, 
and  which  groove  was  sunk  in  the 
road,  and  did  not  anywhere  rise  above 
its  level ; 


Held,  after  a  general  rerdici 
Guilty,  that  the  Court  could  not 
a  special  case  empowering  thei 
draw  inferences  as  a  jury)  pronoi 
the  injury  created  by  these  worfa 
slieht  and  uncertain  to  be  a  subje 
indictment.  R^na  v.  CkarUsvs 
1012. 

3.  Building  bridge  partlj  in  bei 
navigable  river,  1022.     Bridge 

4.  Nuisance  or  not,  when  a  ques 
for  the  jury,  1022.     Bridge,  I. 

V.  Variance. 

What  failure  of  proof  does  not  i 
stitute,  109.     Ante,  III.  1. 

VI.  Streets. 

Powers    in    improvement   acts,  i 
Street,  I. 

VII.  Turnpike:  situation  of  tollgate 

Prohibition    to    erect    or    conti 
within  a  town. 

A  local  and  personal  act  (3  I 
Vict,  a,  xxxvi.)  created  trustees 
certain  turnpike  roads,  which  m 
described  by  definite  points,  some 
the  town  of  T.  The  act  was  to  Ix 
operation  for  thirty  one  years.  & 
27  enacted  that  it  should  not  be  h 
ful  for  the  trustees  to  continue 
erect  any  turnpike  or  tollgate  aci 
the  said  roads,  in  the  towns  of  T.  \ 
W.,  or  in  any  other  town  througl 
into  which  the  said  roads  might  { 
or  be  made.  Held,  on  indictment 
erecting  and  continuing  a  tum|: 
gate  Within  the  town  of  7*.,  and  is 
joined  upon  a  plea  of  Not  guilty  : 

1 .  That  the  jury  were  rightly 
rected  that  the  word  "  towns**  waj 
be  understood  in  a  popular  sei 
as  a  congregation  of  houses,  and  t 
were  to  consider  whether  the  s 
where  the  gate  stood  was  surroun< 
by  houses  so  reasonably  near  that 
inhabitants  might  fairly  be  said 
dwell  together. 

2.  That  a  gate  was  unlawfully  b 
or  continued  which  stood  across 
road  within  the  town  of  7*.  as  c 
stituted  for  the  time  being ;  and  1 
the  enactment  was  not  confined 
the  town  as  constituted  at  the  t 


HOUSE. 
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when  the  act  passed.     Re^na  v.  Cot- 
Oe,  412. 

IX.  Old  highway  made  turnpike. 

When  penalties  on  certain  things  done 
without  consent  of  trustees  raise 
no  inference  of  right  at  common 
law,  1012.     Ante,lV.2. 

X.  Obstructions. 

1.  By  execution  of  works  under  a 
statutory  power,  586.  Company ^ 
XXLl. 

2.  Injuries  so  slight  as  not  to  be  a 
nuisance,  1012.  -4nte,  IV.2.  1022. 
Bridge,  I. 

XI.  Railway  crossings. 

Obligation  on  company  to  keep  gates 
shut,  6 1 0.     Railway,  V.  1 . 

HOUSE. 

Pulling  down  whilst  inhabitant  adtu)^y 
present  in  it,  546.     Common,  I.  1. 

HUSBAND  AND  WIFE. 
Baron  and  Feme, 

ILLEGALITY. 

I.  Refusal  to  infer,  299.    Poor,  IX.  1. 

II.  Illegal  conveyance  of  paupers,  299. 
Poor,  IX.  1. 

m.  Gaming  consideration,  423.    Bills, 
IV.  1. 

IV.  See  also  Fraud. 

IMPOSSIBILITY. 

I.  To  perform  statutory  contract,   19, 
28,  864,  886.     Railway,  I.  VI. 

n.  Induced  by  party's  own  act,  951. 
Devise,  II.  1 . 

IMPRISONMENT. 

I.  Consequences. 

When  not  a  break  of  residence,  404. 
Poor,  IX.  3. 

II.  In  particular  instances. 


1.  Under  Mutiny  Act  and  articles  of 
war,  48.    Etdistment,  I.  1. 

2.  Under    creditor's    certificate,    336. 
Bankrupt,  III.  1. 


INCUMBRANCES. 

Conveyance  free  from  all  incumbrances, 
951.     Devise,  II.  1. 

INDEMNITY. 

Power    to    indemnify,  290.      Banking 
Company,  I.  1. 


INDICTMENT. 

I.  Time  of  preferring. 

Construction  of  limitation  clauses, 
832.     Conspiracy,  I. 

II.  Offences  at  common  law. 

1.  Conspiracy  to  defeat  the  provisions 
of  a  statute,  832.     Conspiracy,  L 

2.  Building  bridge  partly  in  bed  of 
navigable  river  so  as  to  be  an  ob- 
struction, 1023.     Bridge,  I. 

III.  Statutable  offences. 

Effect  of  repeal,  832.     Conspiracy,  I. 

IV.  In  particular  instances. 

For  conspiracy  to  remove  goods  from 
bondea  warehouse,  832.  Conspiracy, 

V.  Descriptive  averments. 

1.  "Other  persons"  to  the  jurors 
unknown,  832.     Conspiracy,  I. 

2.  Antiauity  of  road  when  not  an 
essential  part  of  description,  109. 
Highway,  III.  1. 

3.  Termini  of  highway,  when  properly 
described,  109.     Highway,  III.  1. 

VI.  Surplusage. 

What  may  be  rejected,  109.  Highioay, 

in.  1. 

VII.  Evidence. 
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INDORSEMENT. 


INSURANCE. 


I 

ki 


Where  it  is  led  in  doubt  who  b  the 
co-conspirator,  832.    Cotupiracyj  1. 

INDORSEMENT. 
Of  bill,  244.    Bills,  XI, 

INFERENCE. 

I.  Of  fact,  299.     Poor,  IX.  I. 

II.  Of    fraud    and    illegality.     Fraud. 
IllegaUiy. 

III.  See  also  Presumption. 

INFORMATION. 

Limitation  of  time  for,  832.  Conspiracy^ 

INHABITANCY. 
See  Residence, 

INJURY. 

I.  When  too  slight  to  be  a  nuisance, 
1012.     Highway,  IV.  2. 

II.  Lands     injuriouslj     affected,    912. 
Company,  XVIl.  3. 

INSOLVENT. 

I.  Protection  from  debts. 

Insolvent  surety:  accruing  arrears, 
189.    Annuity,  1. 

II.  Pleading. 

Plea  of  debt  contracted  before  peti- 
tion, 189.     Annuity,  I. 

in.  Practice. 

When  no  ground  for  discharge  of 
peremptory  undertaking,  804.  Un- 
dtivtaking. 


INSURANCE. 
I.  Contract,  generally. 

1.  What  it  is,  128,  158.     Post,  IV.  1. 


2.  Effect  of  contract  to  pay  o\ 
particular  fund  only,  S^.  . 
I.  1. 

3.  Insurance  by  a  corporation 
Action,  I.  1. 

II.  Policy :  generally. 

1.  Distinction  between  time  an< 
age  insurances,  128.    Post,  T 

2.  Assured   when   sufficiently 
nated  to  sue  on  a  policy  by 
poll  effected  in  name  of  brokei 
Action,  I.  1. 

in.  Policy:  warranties  generally. 

What  amount  to  conditions,  128 
Post,  IV.  1. 

IV.  Policy:  implied  warranty  ol 
worthiness. 

1.  Difference  between  time  and 
age  insurances. 

Held  by  the  Court  of  Qi 
Ben<^  that,  on  insurance  of  i 
there  is  no  difference,  as  to  tli 
plied  warranty  of  seaworthineai 
tween  a  time  policy^  and  a  poli 
voyage;  and  tnat,  in  the  case 
time  policy,  the  warranty  takes 
from  the  time  named  m  the  ] 
for  commencing  the  risk,  whe 
the  ship  may  be,  or  however  situ 
and  therefore  that,  if,  at  the 
fixed  for  commencing  the  risk 
ship  is  at  sea,  the  assured  wai 
that  she  is  then  fit  for  sea. 

Held  by  the  Court  of  £xch< 
Chamber,  reversinff  the  judgmc 
the  Queen*8  Bench,  that,  on  a 
policy,  there  is  not  an  implied 
ranty  that  the  ship  is  seaw 
wherever  she  may  oe,  or  hoi 
situated,  at  the  commencement  c 
risk ;  but  only  that  she  is  seaworl 
far  as  the  assured  could  provic 
her  being  so  when  the  risk 
menced :  e.  g.,  if  she  was  in  a  p< 
the  time,  that  she  was  in  a  p 
condition  for  such  a  port :  if  al 
that  she  was  seaworthy  when  th€ 
ticular  voyage  commenced :  the 
"seaworthy,  in  a  policy  for  tin: 
in  a  voyage  policy,  implying 
necessarily  fitness  to  go  to  sen 


INTENDMENT. 


JUDGMENT. 
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fituess  to  eucouDter  the  haeardtf  of 
the  situation  in  which  she  is  placed 
when  the  risk  attaches. 

Held,  by  both  Courts  (after  verdict 
for  defendant),  a  good  plea,  to  a 
declaration  on  a  time  policy,  that  the 
ship  was  not "  seawortny  "  at  the  time 
when  the  condition  of  seaworthiness 
attached  (assuming  such  time  to  be 
properly  pointed  out) :  the  term  **  sea- 
worthy *  being  sufficiently  definite, 
though  it  admits  of  a  modified  ap- 
plication according  to  the  situation  of 
the  ship  at  the  time  in  question. 
Small  V.  Oibxon,  128. 

2.  Meaning  of  the  word  seaworthy^ 
128.    Ante,  1. 

V.  Total  loss. 

Pleading  and  verdict,  925.    Action,  I. 
1. 


INTENDMENT. 

In  favor  of  a  declaration,  669.    Distress, 
III.  2. 


INTEREST. 
Of  judicial  officers. 

1.  Of   undersheriflf  in  compensaUon 
cases,  539.     Company,  Xvlll.  1. 

2.  Of  undersheriff  in  prosecutions  by 
indictment.    Anonymous,  541. 

INTERLINEATION. 
See  Alteration, 

INTERPRETATION. 

I.  Interpretation  clauses,  539.      Com- 
pany, xvm.  1. 

II.  See  also  Construction. 

INVENTION. 
See  Design. 

IRELAND. 

Commission   to  examine  witnesses    in, 
375.     Witness,!.  1. 


IRREGULARITY. 

How  available. 
Not  by  plea,  344.    Company,  XIII.  1. 

II.  Waiver. 
By  acting  under  irregular  order  and 
commission,  375.     Witness,  1.  1. 

ISSUE. 

I.  Divisibility,  546.     Common,  I.  1. 

II.  On  claim  of  right  by  user,  546. 

Common,  I.  1. 

JOINDER. 

Of  parties,  925.    Actional.  1. 

JOINT  STOCK  COMPANY. 
Banking  Company.    Company. 

JOINT  TENANTS. 

Severance  by.  •  - ' 

Effect  on  right  to  distrain  for  rent, 
636.    Distress^  XL 

JUDGE.  * 

I.  Power  as  to  inferior  officers. 
Appointment  of  deputy  prothonotary, 

258.    Palace  Court. 

II.  His  discretion  when  not  interfered 

with. 
On  points  of  practice,  805.     ivi* 
dence,  I. 

JUDGMENT. 
L  Finality. 

1.  Of  sequestration  by   bishop,  162. 
Clergy,  I.  1.     198.    Benejice,  I.  1. 

2.  Of  refiisal   of  bankrupt*s    certi- 
ficate, 336,  Bankrupt,  III.  1. 

3.  Of  colonial  judgments,  717.  Coto- 
nies,  I.  1. 

II.  Setting  aside  a  r^ular  judgment 
when  necessary  before  rule  for  new 
trial  heard,  117.    New  Trial. 
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III.  Colonial    judgments.       Sec     717, 
ColanieSf  I.  1. 

JUDICIAL  NOTICE. 

Sec  Notice, 

JURISDICTION. 

I.  Generallj. 

1 .  Distinction  between  the  form  of  the 
charge  and  the  truth  of  it,  48. 
JSnlistmertt,  I.  1. 

2.  Concurrent,  1005.    Poor,  IV. 

II.  Shewing  on  face  of  proceedings. 

1 .  In  proceedings  to  compel  residence, 
162.     Clergy,  I,  1. 

2.  Judicial  notice  of  citjr  being  a 
county   of   a    city,    908.      Notice, 

JURY. 

I.  Process. 

Course  of  proceeding  where  under- 
sheriff  is  interested,  539, 641 .  Com- 
pany, XVUL  1. 

II.  Mistake  in  swearing. 

Effect  of  person  not  summoned  serving 
by  mistake. 

On  the  trial  of  as[>ecial  jury  cause, 
when  the  names  of  the  special  jury- 
men who  had  retired  to  consider  their 
verdict,  were  called  over  on  their 
return  into  Court,  it  was  discovered 
that,  a  person,  on  the  impanelling  of 
the  jury,  summoned  as  a  special  jury- 
man on  another  cause,  had  answered 
by  mistake  to  the  name  of  a  juryman 
summoned  for  the  cause  on  trial ;  and 
had  served  in  his  stead.  The  defend- 
ant then  objected  to  take  the  verdict 
of  the  jury  so  impanelled;  the  plain- 
tiff insisted  on  taking  it;  and  they 
gave  their  verdict  for  the  plaintiff. 

Held  a  mistrial,  as  the  objection 
was  taken  before  verdict;  and  that 
there  must  be  a  venire  de  novo.  Doe 
ffem.  Karl  /Uhbnrnham  v.  Michael^ 
r>20. 

III.  Questions  for. 


1.  Malice,  when  not,  308.     De/a^ 
tion,  I.  1. 

2.  Nuisance    or  no   nuisance,   10: 
Bri^e,  L 

3.  Necessity  of  land  for  purposes 
company,  526.     Compang,  XVL 


JUS  TERTII. 

Mutual  fraud  upon  a  thh^  ptrty,  6« 
Composition,  I. 

JUSTICE  OF  THE  PEACE. 

I.  For  a  county  of  a  city,  908.    Notii 
LI. 

n.  Police  magistrate.   MetropohtamF 
lice. 

ILL  Allowance    of  pariah    indcntun 
1005.    Poor,  TV. 

LACHES. 
Of  landowner,  864,  886.    Rmlwt^,\l 


LAND. 

I.  Purchase  of  by  railway  company. 

Rights  before  conveyance,  796.  Coi 
pony,  XIX.  1. 

II.  Interest  in. 

1.  What  is  an  interest  in  land  as  di 
tinguished  from  a  mere  licence,  53 
Company,  XVIH.  1. 

2.  Pleading  an  interest  in,  539.  Coi 
pony,  XVm.  1. 

III.  Of  street,  68 1 .     Street 

LANDLORD  AND  TENANT. 

Landlord's  remedies  :  distress  for  rei 
Distress. 

LANDS  CLAUSES. 
Sec  Company. 


LAND  TAX. 


MAGISTRATE. 
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LAND  TAX. 

I.  Principle  of  assessment  within  the 
division. 

According  to  the  real  value. 

Commissioners  of  land  tax,  acting 
under  stat.  38  0,S,  c.  5.,  are  bound  to 
assess  the  amount  chargeable  on  the 
division  for  which  they  act  according 
to  the  real  value  of  the  assessable  pro- 
perty for  the  year ;  and  they  are  not 
justified  in  retaining  an  assessment 
which  has  been  in  use  many  years,  and 
after  changes  in  the  value  of  property, 
merely  because  the  making  of  a  new 
estimate  would  be  difficult  and  require 
expenses  for  which  they  do  not  possess 
funds. 

Qu(Bre  whether  the  Court  would 
grant  a  mandamus  callin?  on  the 
Commissioners  to  meet  and  make  an 
equal  assessment  for  the  year  according 
to  the  best  of  their  judgment  and  dis  - 
cretion,  on  a  suggestion  th.at  they  had 
made  their  assessment  on  an  old  and 
disproportioned  estimate  though  re* 
quested  by  an  inhabitant  of  the  divi- 
sion paying  land  tax  to  reduce  the 
assessment  on  his  district  to  an  equal 
pound  rate :  the  Commissioners  de- 
posing in  answer  to  the  rule  nisi  for  a 
maddamus  that  they  had  made  the 
assessment  for  the  year,  and  made  it 
according  to  the  best  of  their  judg- 
ment and  discretion.  Regina  v.  Com' 
misftioners  of  Land  TVzx,  38  L 

II.  Remedies  for  improper  assessment 
by  commissioners. 

Whether    mandamus    will    lie,   381. 
Ante,  I. 


LEASE. 

When  not  an  incumbrance,  951.     X>e- 
rurc-,  II.  1. 


LEGISLATURE. 
Colonial,  717.     Colonies,  I.  1. 


LIBEL. 
Defamatory.    Defamation, 


LIBRARIES. 
Subscription :    rateability,  472.     Poor, 

n.  4. 


LIEN. 

Of  vendor,  on  dishonour  of  bills  given 
in  payment,  941.     Vendors,  X.  2. 


LIMITATION. 
I.  Of  time  for  prosecutions. 

Clause  in  act   how   construed,   832. 
Conspiracy,  L 

IL  Of  actions  :  stat.  21  Ja,  \,  c,  16.  *.  3. 

Plea  of  to  action  on  by-law,  765.  By* 
law, 

LITERATURE. 

Exemptions  from  rating,  449,  462,  472. 
Poor,  IL 

LIVING. 
See  Benefice, 

LONDON. 

City  of. 
Chartered  companies,  765.    By-law. 

LORD'S  DAY. 
See  Sunday, 

LUNATIC  ASYLUM. 
See  Poor, 

MAGISTRATE. 

See  Jtutice  of  the  Peace,    Metropolitan 
Police, 
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MAIL. 


MAXIMS. 


MAIL. 

Obligation  of  railway  compauy  to  carry, 
984.     Carrier,  I,  I. 

MALA  FIDES. 
In  indorsing  bills,  244.     Bills,  XI. 

MALICE. 

I.  When  it  need  not  be  alleged  669. 
Distress,  III.  2. 

II.  When  a  question  for  jury,  308.  De- 
famation, LI. 

MANDAMUS. 

I.  WMt. 

Bad  for  mandatory  part  going  beyond 
the  legal  obligation,  19.  Kaihoay,  L 

II.  Return. 

1.  Impossibility,  19,  28.  Railway,  L 
864.  886.  Bmltoay,  VL 

2.  Documents  brought  before  the 
Court  on,  781.  Compensatiau,  11.  1. 

3.  Want  of  funds,  864.  Railway,  YL 
1. 

III.  In  particular  instances. 

1 .  To  repay  money  borrowed underthe 
Church  Building  Acts,  1.  Church 
Building  Acts,  L 

2.  To  make  bridge  and  road  at  de- 
lineated inclination,  19.  Railwaif,  L 

3.  To  pay  proportional  part  of  statu- 
tory annuity,  357.    Annuitif,  II.  1. 

4.  Whether  to  commissioners  of  land 
tax  to  exercise  discretion,  381. 
Land  Tax,  1. 

5.  To  mayor  &c.  to  execute  compen- 
boncJ 

ILL 

6.  To  purchase  lands  and  complete 
deviation,  864.    Railway,  VL  1. 

7.  To  complete  line,  886.     Railway, 


sation  bonds,  781.     Compensation, 


IV.  Imposing  terms. 

The  refunding  preyious  overpayment! 
when  not  noade  a  oonditton,  357. 
Anwuity,  IL  1. 

v.  Laches. 

Of  applicant,  886.    Baaway,Yl,2, 

MANUFACTURE. 
Registration  of  designs.     Design. 

MARINE  INSURANCE. 
See  Insurance. 

MASTER  AND  SERVANT. 

I.  Duties  of  master. 

As  to  dangerous  parts  of  his  premu^es, 
326.    Duty,  I. 

II.  Privileged     communication,     308 
Defamation,  L  1. 

MATERIALITY. 

Of  fraudulent  misrepresentation,  689 
Composition,  1. 

MAXIMS. 

I.  Expedit  reipublicss  ut  finis  sit  litium 
717.     Colonies,  L  1. 

II.  Transit  in  rem  judicatam,  717 
Colonies,  L  1. 

III.  Audi  alteram  partem,  162.  CUrgy 
LI. 

IV.  Quodlibet  acccssorium  sequitur  na 
turam  sui  principalis,  449,  462,  472 
Poor,  IL 

V.  Faka  demonstratio  non  nocct,  181 
Devise,  I. 

VL  Certum  est  quod  certum  reddi  po 
test,  89,  100.  Guarantie,  I.  925,  93« 
Action,  I.  1. 

VII.  Expressio  unius  est  exclusio  alu 
rius,  19,31,961.     /?«i7ifYiy,  I.  VIH. 
32,  46.     Municipal  Corporation,  III 


MEMORANDA. 

VIII.  Caveat   emptor,   280.     Contract. 
V.l. 

IX.  Simplex  oommendatio  non  obligat ; 
in  Small  v.  Oibson,  157. 


MEMORANDA. 


Page  739. 


MERGER. 


Effect  of  colonial  judarment  in  this  re- 


spect,  717. 


ial  judgment  i 
Counuen,  I.  1. 


METROPOLITAN  POLICE. 

Powers  of  sinsle  magistrate,  allowance 
of  i)arish  in^tures,  1005.  Poor,  IV, 

MILITIA. 
Page  48.     Enlistment,  I.  1. 

MINISTERIAL  ACTS. 

Granting    creditor*s    certificate,     336. 
Bankrupt,  III.  1. 

MINUTE. 

CompaiHson    of   with    the  order,  781. 
Compenmtian,  II.  1. 

MISAPPLICATION. 

Distinguished  from  unauthorized  pay- 
ment,  32.      Municipal    Corporation, 

MISDESCRIPTION. 
See  Description, 

MISREPRESENTATION. 
Page  689.     Composition,  1. 

MISTAKE. 

Of    law:    payments  in,   357.     Annnily, 
II.  1. 
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MISTRIAL. 

Mistake  discovered  before  verdict,  620. 
Jury,  II. 


MONEY  HAD  AND  RECEIVED. 

Action  for. 

By  principal  against  discharged  de- 
puty for  fees,  258.     Palace  Court, 

MONEY  LENT. 

Action  fur. 

By  customer  against  banker,  560. 
Banker,  I.  1. 

MONITION. 
To  enforce  residence,  162.    Clergy,  1. 1. 

MOTION. 

Notice  of  intention  to  move,  117.    New 
Trial, 

MUNICIPAL  CORPORATION. 

I.  Election  of  councillors. 

Residence  of  party  voted  for ;  inaccu- 
rate description  disiinguiahed  from 
wrong  statement. 

Quo  warranto  for  exercising  the 
office  of  councillor  in  the  borough  of 
C  Plea :  That  the  burgesses  elected 
defendant  by  the  greater  number  of 
votes. 

Replication:  That  the  burgesses 
who  voted  for  defendant  voted  bv  de- 
livering papers  in  which  defendant's 
place  of  aoode  was  stated  to  be  "  Oon- 
ville  Place  in  the  said  borough;** 
whereas  his  place  of  abode  was  New- 
market Road  in  the  said  borough,  and 
not  O.  P.;  and  that  O.  P.  was  not 
the  same  place  as  N  R.  Held  ffood, 
on  demurrer  to  the  rejoinder,  as  shew- 
ing a  substantial  non-compliance  with 
sect.  32  of  Stat.  5  &  6  TT.  4.  c.  76.,  and 
not  a  mere  inaccuracy  of  description 
within  sect.  142.,  and  it  beine  there- 
fore unnecessary  to   allege  that  the 
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description  was  not  such  as  to  be  com- 
monly understood. 

Rejoinder.  That  O,  P,  had  been 
the  place  of  abode  of  defendant  for  a 
long  period  of  time,  and  until  a  short 
time  before  the  election,  and  was  at 
the  time  of  the  election  commonly  un- 
derstood to  be  his  place  of  abode ;  and 
that  the  description  of  defendant  by 
the  Christian  name,  surname,  place  of 
abode  and  description  of  defendant,  in 
the  voting  papers,  was  such  as  to  be, 
and  as  then  was,  commonly  through- 
out the  borouffh  understood  as  a  de- 
scription of  defendant  by  Christian 
name  and  surname  with  his  place  of 
abode  and  description.  Held  bad,  on 
demurrer;  section  142  requiring  that 
the  description  not  only  of  the  person 
but  of  the  place  should  be  such  as  to 
be  commonly  understood,  and  the  re- 
cord shewing,  not  an  inaccurate  de- 
scription of  the  real  place  of  abode, 
but  a  statement  of  a  place  which  was 
not  the  place  of  abode.  Regina  v. 
Coward,  819. 

II.  Committees  of  council. 

Orders  by,  for  payment  of  money,  32. 
Post,  III.  ^ 

III.  Town  clerk. 

Business  not  covered  by  his  salary. 

The  council  of  a  borough  passed  a 
resolution  prescribing  the  duties  of  the 
town  clerk,  and  fixing  his  salary  for 
the  discharge  of  such  duties  at  2^0/. 
Among  other  functions,  he  was  "to 
act  as  the  professional  adviser  of  the 
mayor  and  council  in  the  business  of 
the  council."  And  he  was  to  "be 
paid  the  usual  professional  charges  for 
conducting  or  opposing  bills  in  Par- 
liament, conducting  actions  or  suits 
at  law  or  in  equity,  and  preparing 
leases,  conveyances  or  securities ;"  and 
to  "be  paid  all  travelling  and  other 
expenses  out  of  pocket.  A  town 
clerk  (being  an  attorney)  was  appoint- 
ed after  the  passing  of  this  resolution. 

Payment  of  a  borough  rate  being 
resisted  by  a  township  within  the 
borough,  with  an  intimation  that  the 
overseers  would  not  pay  anything 
except  under  legal  obh'gation,  the 
eouncil   directed  their  fiuance   com- 


mittee to  take  such  proceei 
they  might  deem  expedient  fo 
cinst  payment  and  maiotaini 
validity  of  the  rate;  the  coi 
were  likewise  authorized  to  giv 
of  indemnity  to  overseers  am 
employed  in  the  collection.  T 
mittee  directed  the  town  clerk 
pare  a  bond  of  indemnity  to  U 
seers  of  the  above  township 
counsers  advice.  The  bond  v 
pared,  and  objected  to  by  th 
seers.  The  town  clerk,  un< 
direction  of  the  committee,  ^ 
London  and  attended  conferei 
tween  counsel  for  the  overse 
for  the  corporation,  with  a  vie 
arrangement.  Finally,  the  fori 
rate  was  altered;  prooeediri| 
taken  on  behalf  of  tne  council 
pel  payment ;  and  the  rate  was 
The  town  clerk  then  delivere< 
to  the  corporation  including  c 
For  instructing  and  advtsii] 
counsel  upon  the  bond  of  inc 
and  upon  the  forms  of  rates ; 
spondence  and  conferences  w 
solicitor  for  the  overseers  on  tl 
ject  of  the  rate ;  expenses  and 
tune  in  proceeding  to  Lamhm 
purpose  of  attendmg  the  confc 
m  advising  on  several  oocasio 
counsel,  and  in  journeys  to  W 
and  Manchester  for  the  pur 
conferring  with  the  clerks  of  th 
and  town  clerks  of  those  be 
upon  the  proper  forms  of  rates 
services  had  been  performed  un 
instructions  of  the  finance  com 
The  committee  ordered  payn 
the  charges,  and  they  were  pai 
certioran,  bringing  their  order 
this  Court,  under  stat.  7  TF.  4  & 
c.  78.  *.  44. : 

Held  that  the  charges,  so 
they  regarded  business  done 
direct  course  of  settling  a  cJ 
might  properly  be  allowed  by  t 
poration,  as  not  covered  by  th< 
given  for  the  performance  of  tl 
nary  duties  or  town  clerk  Ai 
such  charges  were  payable  out 
borough  fund. 

Held  also  no  objection    tl 
order  was  made  not  by  the 
generally,  but  by  a  finance  et>ii 
having  their  sanction. 


MUSIC. 
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Nor,  at  least  after  payment,  that 
there  was  no  retainer  under  seal  for 
the  extra  services. 

The  Court,  after  these  rulings, 
ordered  the  bill  to  be  taxed  conform- 
ably with  them,  by  the  Master. 

Under  stat.  7  TF.  4  &  1  Furf.  c  78. 
.  *.  44.,  this  Court  is  not  obliged  to  dis- 
dlow  payments  actually  mide,  though 
the  charges  may  be  so  far  irregular 
that  payment  could  not  have  oeen 
enforced.    Regina  v.  Prestt  32. 

IV.  Orders  for  payment  of  money. 

1.  By  finance  committee,  33.    Ante^ 


^: 


2.  For  business  done  without  retainer, 
33.    AfUe,  III. 

3.  Disallowance  under  stat.  7  TF. 
4  &  1  Vict,  c,  78.  *.  44.,  when  not 
obligatory,  32.     Ante,  III. 

y.  Borough  fund :  charges  on. 
Solicitor's  bill,  32.    Ante,  UI. 

VL  Persons  appointed  to  act  as  over- 
seers for  collection  of  borough  rate. 

1.  Duration  of  office,  623.  Surety, 
LI. 

2.  Liability  of  surety,  623.     Surety, 
,     L  1. 

VIL  Officers,  generally. 

Who  are  not  annual  officers,  623. 
Surety,!.  1. 

VIII.  Compensation. 

To  dismissed  officers,  781.  Compen- 
sation, II.  1. 

IX.  Forms. 

Rule  quashing  money  order  as  to  part, 
in  Regina  v.  Prest,  47  n. 

MUSIC. 
Page  462.    Poor,  II.  2. 


MUTINY  ACTS. 
Page  48.     Enlistment,  I.  1 . 


NAME. 

I.  Covenantee  when  sufficiently  desig- 
nated though  not  named,  925 .  Action, 
LI. 

II.  Allegation  of,    when    unnecessary, 

218.    Assault,  I. 

NAVIGATION. 

L  Obstruction  of  navigable  rivers,  586. 
Company,  XXL  1 . 

II.  A  cut,  when  it  is  a  public  navigable 
river,  1023.     Bridge,  I. 

ni.  Building  brieve  partly  in  the  bed, 
1022.     Bridge,  I. 

NECESSITY. 

For  taking  scheduled  land,  526.  Com- 
pany, XVI.  1. 

NEGLIGENCE. 
I.  Laches. 

1.  Neglect  of  land-owner  to  enforce 
rights,  526.     Company,  XXL  1. 

2.  Of  sheriff  in  executing  fi.  fa. ;  de- 
claration, 239.    Execu&on,  I. 

n.  Injury  by. 

1.  Of  railway  company  in  conveying 
officer  of  the  Post  office,  984.  Car- 
rier, I.  1. 

2.  Of  master  in  performance  of  his 
duties  towards  his  servant,  326. 
Duty,!. 


3.  By  railway  company  in  construct 
X 


ing  embankment,  643.     Company, 

-;viL  1. 


NEW  ASSIGNMENT. 

That  acts  were  done  for  other  pur- 
poses than  those  authorized,  681. 
Street,  I. 

NEW  SOUTH  WALES. 
Page  717.     Colonies,  I.  I. 
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OBSTRUCTION. 


NEWS  ROOM. 

Subscription. 
Rateability,  472.     Poor^  II.  4. 


NEW  TRIAL. 

Motion  after  the  foUr  first  days. 
Effect  of  not  giving  notice. 

When  a  rule  nisi  for  a  new  trial  has 
been  moyed  for  after  the  four  first 
days  of  term,  and  granted,  but  judg- 
ment has  been  regularly  signed  on  the 
ground  that  notice  of  the  motion  was 
not  ffiven  nursuant  to  Reg,  Oen,  Mich, 
12  Vict^  tne  party  obtuning  the  rule 
cannot  be  heard  in  support  of  it 
whilst  the  judgment  stands.  Doe  dem. 
Whitfy  Y.  Carr,  117. 

NISI  PRIUS. 
Amendment  at.    Amendment. 

NON  ASSUMPSIT. 

What  may  be  given  in  evidence  under. 

Voidness  of  contract,  229.     Company ^ 
X.  1. 

NONRESIDENCE. 
FAtie  162.  Clergy,  I.  I.    198.    Benefice, 


faffe  1 


NOTE. 


Promissory.   Bills  of  Exchange  and  Pro' 
missory  notes. 


NOTICE. 


I.  Judicial. 


1.  Of  a  city  being  also  a  county. 

Where  an  act  of  parliament  gives 
jurbdiction  to  justices  of  a  county, 
and  an  order  is  made  under  it  by 
justices  of  the  county  of  a  City,  which 
county  and  City  are  co-extensive  by 
statute,  the  order  b  valid  though  the 
justices  describe  tiiemselves  merely 
as  justices  **  in  and  for  the  said  City. 


For  the  Court  will  take  notice  tl 
the  City  is  also  a  county. 

So  held  in  the  ca»e  of  an  order  1 
past  and  future  maintenance  &c  o 
pauper  lunatic,  under  stat.  8  &  9  F 
c.   126.  ss.  58^  62.     R^ina  v. 
Maurice,  908. 

2.  Of  limits  coextensive  bj  aliifl 
908.    Ante,  1. 

II.  To  shew  cause. 

When  necessary,  162.     Clergy ,  I. 

III.  When  not  necessary. 

Notice  to  bankrupt  of  application 
a  creditor*s  certificate,  336.    Bm 
rtipt,  III.  1. 

IV.  Of  motion  for  new  trial,  when  i 
cessary,  117.  New  Trial. 

y.  Other  instances. 

By  land-owner  to  company  to  ti 
the  whole  of  a  close,  526.  Co 
pony,  XVI.  1. 

Of  gaming  oon8ideration«  423.    Bi 


^t  ganunj 


NUISANCE. 


I.  Injuries  too  slight  to  be,  1012.  Hi{ 
way,  IV.  2. 

II.  Nuisance  or  not,  when  a  quest 
for  the  jury,  1023.     Bridge,  1. 

III.  Tram  way  laid  across  a  highw 
1012.     Highway,  IV.  2. 

IV.  Land-owner  cannot  rescrvepoi 
of  creating,  1012.     Highway^  TV. 

NUMBER. 

When  not  merely  directory,  290.  Bi 
ing  Company,  1. 1. 

OBSTRUCTION. 

I.  Of  highways,   navigable    rivers 
Highway,  I V. 

II.  Abatement  of,  546.     Comman,  I 


OCCUPIERS. 


PALACE  COURT. 
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OCCUPIERS. 

Claim    of   immemorial   right    in,  546. 
Common^  I.  1. 

OFFICE. 

I.  Public  annual. 

1.  Clerk  of  district  church,  975.  Poor^ 
VILl. 

2.  Annual^  623.    Surety,  I.  1. 

n.  Appointment. 
Invalid  appointment  ratified  by  ac- 
quiescence, 975.    Poor,  VII.  1. 

OFFICER. 

I.  Deputy.    Deputy. 

II.  Military,  48.    JEfdistment,  I.  1. 

ORDER. 

I.  Under  statutory  powers ;  generally. 

Donee  of  power  when  functus  officio ; 
amendment,  781,  792.  Compen- 
eoHon,  II.  1. 

II.  Jurisdiction. 

1 .  Judicial  notice  of  justices  of  a  city 
being  justices  of  a  county  of  a  city, 
908.    Notice,  I.  1. 

2.  Of  metropolitan  Police  magistrate, 
1005.   Poor,  IV. 

III.  Form. 

Description  of  justices,  908.  Notice, 
1.1. 

IV.  To  pay  money. 

1.  On  a  contingency,  333.    BHU,  I. 

2.  By  accepting  bill  payable  at  a 
bankers,  560.    Banker,  I.  1. 

V.  In  bankruptcy. 

Of  refusal  of  certificate,  336.  Bank- 
rupt, III.  1. 

OUTER  DOOR. 
Page  254.     Di8tre$$,  IV. 


OWN  ACT. 

I.  Land-owner  neglecting  to  take  pro- 
per steps  for  assessment  of  purcnase 
money,  526.     Company,  XVI.  1. 

II.  Injury  to  cattle  straying  into  a  rail- 
way, 610.     Railway,  V.  1 . 

III.  Admission  inducing  another  party 
to  change  his  position,  560.  Banker, 

PALACE  COURT. 

Appointment  of  deputy  prothonotary. 

By  the  charter  of  16  C.  2.,  estab- 
lishing the  Palace  Court,  it  was 
granted  that  there  should  for  ever  be 
an  office  of  the  Prothonotary  of  the 
Court,  and  an  officer  called  the  Pro- 
thonotary, to  make  out  and  enrol  pro- 
cesses, pleadinffs,  judgments  &c.,  and 
to  keep  the  rolb  and  records :  and  the 
King  granted  the  office  to  W.  B,,  to 
haye  and  execute  the  same  by  himself 
or  by  his  sufficient  deputy  during  W. 
B.^B  natural  life.  On  a  yacancy,  the 
Marshal  of  the  Household  was  to  ap- 
point the  new  Prothonotary,  who 
should  be  admitted  &c.,  and  mi^ht 
haye  and  exercise  the  office  dunnjg 
his  natural  life  by  himself  or  by  his 
sufficient  deputy  or  deputies. 

The  Prothonotary,  in  1848,  reyoked 
by  deed  the  appointment  of  his  de- 
puty, and  appomted  another  by  deed. 
The  Judge  of  the  Palace  Court, 
deeming  this  person  insufficiently  qua- 
lified, rejected  him,  and  himself  ap- 
pointed tlie  party  preyiously  dis- 
mbsed,  who,  had  not  ceased  to  act 
and  to  receiye  the  fees  payable  to  the 
Prothonotary.  He  had  receiyed  these 
fees  while  in  office,  under  the  Protho* 
notary *s  appointment ;  and  the  prac- 
tice had  been  that  he  retuned  part 
and  paid  oyer  the  rest  in  stated  por- 
tions to  the  Knight  Marshal,  the 
Steward,  and  the  Prothonotary. 

In  an  action  by  the  Prothonotary 
against  this  deputy  for  money  had  and 
receiyed :  Held : 

That  the  offices  of  Prothonotary  and 
deputy  Prothonotary  were  not  dis- 
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tinct,  and  that,  in  the  absence  of 
special  contract,  the  deputj  acted, 
and  received  foes,  on  benalf  of  the 
Prothonotary. 

That  the  retention  of  fees  bj  the 
deputy  on  his  own  account  must  be 
ascribed,  not  to  any  independent 
right,  but  to  agreement  between  him 
and  Uie  Prothonotary. 

That  the  Prothonotary*s  revocation 
of  Uie  appointment  determined  the 
agreement  and  the  deputy*s  right  to 
retain  any  part  of  the  fees :  though, 
if  he  unayoidably  continued  to  per- 
form duties  on  behalf  of  the  Protho- 
notary, he  might  perhaps  have  a  cross 
claim  for  remuneration. 

That  the  Judge  of  the  Court  might 
refuse  an  insufficient  deputy  nomi- 
nated by  the  Prothonotary,  but  could 
not.,  of  his  own  authority,  appoint 
another  deputy. 

The  Prothonotary,  seeking  to  re- 
cover his  share  of  the  fees  received 
by  the  deputy  before  the  dismissal, 
and  all  the  fees  received  afterwurds, 
delivered  the  following  particular. 

**  This  action  is  brought  to  recover 
the  amount  of  fees,  profits  and  emolu- 
ments received  by  the  defendant,  as 
deputy  prothonotary  of  the  Palace 
Court,  on,  from  and  after  the  20th 
November  1848,  to  the  commencement 
of  this  suit ;  the  plaintiff*,  who  is  the 
Prothonotary  of  the  said  Court,  hav- 
ing on  the  last  mentioned  day  revoked 
allor  any  authority  of  the  defendant 
to  act  as  such ;  also  the  amount  prior 
to  the  said  20th  day  of  November,  up 
to  and  including  the  6th  day  of  Oc- 
tober 1848.  The  plaintiff*  aoes  not 
know  the  exact  amount  of  such  fees, 
profits  and  emoluments,  but  the  same 
is  in  the  knowledge  of  the  defendant." 

Held.  Coleridge  J.  dubitante,  a 
sufficient  particular  to  entitle  plaintiff 
to  recover  both  the  fees  due  to  the 
Prothonotary,  as  such,  before  the  re- 
vocation, and  all  the  fees  received 
since  then.     Campbell  v.  HetcUtt,  258. 

PARISH. 

I.  Questions  arising  out  of  the   Poor 
Laws,  1005.     Poor,  IV. 


II.  What  district  not  a  parish  i 
sUt.  58  G.  3.  c.  45.  *.  59.  1.  C5 
Building  Acts,  I. 

III.  Indictment  against,  109.  Higk 
III.  1. 


PARISH  CLERK. 
Clerk  of  district  church,   975. 

vn.  1. 


PARTICULAR  OF  DEMANE 

For  fees,  before  and  afler  certain 
riods,  258.    Palace  Court. 


PARTNER. 

Liabilities  of  nonresident  partner 
Colonial  incorporated  company, ' 
Colonies,  I.  I. 


PARTY. 


See  Action,  I. 


PATENT. 

I.  What  may  be  the  subject  of. 

Whether   improved   form   of  bri 
102.     Designs,  I.  1. 

II.  Action  for  infringement. 

Bad  plea  of  compromise  on  tei 
with  excuse  of  performance. 
cord. 


PAUPER. 


See  Poor. 


PAVING. 
Page  681.     Street,!. 

PAYMENT. 
I.  Effect  of. 

Irr^ular  charges  when  not  disallc 
after,  32.  Municipal  Corpora 
III. 


PAYMENT  INTO  COURl'. 


PLEA. 
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II.  Unauthorized. 

Distinguished  from  misapplication  of 
money,  32.     Muncipal  Corporation^ 

m.  Mode^f. 

1.  In  bills  afterwards  dishonoured, 
941.     Vendors,  X.  2. 

2.  Pajrment  in  form  of  expenses  sub- 
stantially incurred,  971.  Poor, 
XIIL  1. 

3.  By  banker  on  account  of  customer, 
560.     Banker,!.  I. 

PAYMENT  INTO  COURT. 

I.  Costs. 

Where  nothing  recovered  beyond  the 
sum  paid  in. 

Debt  for  work  and  labour.  Pleas. 
To  the  whole  declaration  except  as  to 
10/.,  parcel  &c..  Never  indebted  :  As 
to  10/.,  other  parcel  &c.,  payment  be- 
fore action :  As  to  the  10/.  excepted 
from  the  first  plea,  payment  mto 
Court  of  10/.  Is.  m  the  ordinary  form. 

Replication,  joining  issue  on  the 
first  plea,  traversing  the  second,  on 
which  traverse  issue  was  Joined,  ac- 
cepting the  money  paid  mto  Court, 
and  praying  judgment  for  plain tifi*'s 
costs  in  respect  of  that. 

A  verdict  was  found  for  plaintiff  on 
Never  indebted  to  the  extent  of  10/., 
and  for  defendant  on  the  plea  of 
payment,  so  that  plaintiflf  recovered 
nothipg  beyond  the  money  paid  into 
Court.  On  a  rule  to  review  the  Mas- 
ter's taxation  of  costs : 

Held,  that  plaintiff*  was  entitled  to 
the  costs  as  to  the  causes  of  action 
relating  to  the  10/.  paid  into  Court, 
up  to  and  including  tne  payment  into 
Court.     Rumhelow  v.  WhaUey,  397. 

II.  Effect  of. 

In  action  for  excessive  distress,  664, 
669.    Distress,  III.  2. 

PEACE. 

I.  Articles  of.    Articles  of  ike  Peace, 
VOL.  XVI.  N.  s. 


II.  Abatement  of  obstruction  b3^  pulling 
down  house  whilst  inhabitant  is 
actually  present  in  it,  546.  Com' 
mon,  I.  1. 

PENALTIES. 

Debt  for. 

Pleading:  limitation  of  actions,  765. 
Bylaw. 

PEREMPTORY    UNDERTAKING. 
See  Page  804.     Undertaking, 

PERFORMANCE. 

I.  General  allegation  of. 

What  may  be  traversed,  638.  Ven- 
dors, Y, 

II.  How  far  essential  to  a  plea  of  accord 
and  satisfaction,  1039.     Accord. 

PIRACY. 
Of  registered  design.    Design. 

PLACE. 
Necessity  for  stating. 

In  order  and  commission  to  examine 
witnesses,  375.     Witness.  1. 1. 

PLAN. 

Parliamentary,  not  bindinsr  if  not  incor- 
porated, 19.     Railway,  I. 

PLEA. 

I.  Generally. 

Matter  of  practice  cannot  be  pleaded, 
344.     Company,  Xlll.  I. 

IL  Pleas  in  particular  instances. 

1.  Plea  of  debt  contracted  before 
petition,  189.     Annuity,  I. 

2.  Preservation  of  peace  on  shipboard 
pleaded  to  action  for  assault,  218. 
Assault,  1. 

3.  Gaming  consideration,  423.  i?i7/*» 
IV.  1. 
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4.  Deny ing  complete  r^s tration,  4b2. 
Company^  II.  1. 

5.  Thirtjyears  user:  what  issue  raised, 
546.     Common^  I.  1. 

6.  Justification  in  execution  of  rail- 
way works,  586.  Company^  XXL 
1.  961.  Baaway,  VIII.  1. 

7.  Plea  of  private  right  of  way,  990. 
IKay,  I. 

8.  Compromise  of  the  action  on  terms 
which  defendant  has  been  always 
ready  to  perform,  1039.    Accord, 

m.  Nunquam  indebitatus. 

In  action  by  ioint  stock  company : 
does  not  put  m  issue  registration  or 
certificate,  432.    Company^  11.  I. 

PLEADING. 

I.  Proper  conclusions. 

Beplication  concluding  to  the  country 
where  the  plea  ought  to  haye  so 
concluded,  344.    Campany^Xlll.  1. 

II.  Onus  of  pleading. 

Aflirming  or  denying  the  existence  of 
the  fund  out  of  which  defendant 
covenants  to  pay,  925.  Action,  I.  1. 

III.  Certainty. 

In  describing  dominant  tenement,  990. 
Way,  I. 

IV.  Ambiguity. 

In  pleading  an  agreement  as  an  accord 
and  satisfaction,  1039.    Accord, 

V.  Alternative  pleading. 


Indictment  bad  for,  832. 
L 


Conspiracy, 


VI.  Names  of  persons. 

1.  Name  of  person  with  whom  plain- 
tiff is  alleged  to  have  been  fighting, 
when  immaterial,  218.    Assault,  I. 

2.  When  unnecessary  to  excuse  the 
not  mentioning  names,  218.  AS' 
sault,  I. 

3.  Description  is  "other  persons*'  un- 
known, 832.     Conspiracy,  I. 
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I.  Overseers  of  the  poor. 
Persons  appointed  to  act  as  overseers 
for  the  collection  of  borough  rates, 
628.     Surety,!.  1. 

n.  Exemptions  from  rate :  buildings  oc- 
cupiea  for  the  promotion  of  litera- 
ture, science,  and  the  arts. 

1.  Partial  occupation  by  tenants  pay- 
ing rent. 

Poor  rate  was  assessed  on  part  of  a 
building  occupied  by  a  Society,  the 
rules  of  which  declared  that  its  pur- 
poses were  "  the  promotion  of  litera- 
ture, science,  and  the  arts.**  The 
Society  was  partly  supported  by  an- 
nual voluntary  contributions,  and  had 
obtained  a  certificate  that  it  was  en- 
titled to  the  benefit  of  stat.  6  &  7 
Vict.  c.  36.  *.  1.  Objections  to  the 
claim  of  exemption  under  the  act 
were  raised  for  the  decision  of  this 
Court  under  the  following  circum- 
stances. 

1.  The  building  was  the  property 
of  the  Society.  The  part  in  question 
was  occupied  by  it  wholly  for  its  own 
purposes:  the  rest  was  let  to  tenants: 
the  tenants  were  rated  in  respect  of 
their  own  occupations.  The  rents 
were  received  by  the  Society,  and 
formed  part  of,  and  were  applied  as, 
its  general  funds : 

Held,  That  this  fact  did  not  affect 
the  exemption  from  rates  of  the  part 
•  occupied  by  the  Societjr. 

2.  The  Society  exhibited  on  the 
premises,  at  intervals,  works  of  art, 
which  it  allowed  to  be  sold  there. 
The  Society  paid  the  carriage  of  such 
works  of  art  as  were  sent  to  its  ex- 
hibition from  a  distance,  and  on  the 
sale  of  such  of  these  as  were  sold 
received  five  per  cent,  on  the  price  to 
defray  the  expense  of  carnage,  to 


which  purpose,  however,  the  receipt 
was  not  adeauate.  Strangers  were 
admitted  to  tne  exhibitions  on  pay- 
ment at  the  door. 

Held,  that,  the  exhibitions  appear- 
ing to  be  made  bona  fide  with  a  view 
of  promoting  the  fine  arts,  the  receipt 
of  monev,  as  above,  in  the  course  of 
such  exhibitions  did  not  affect  the 
exemption. 

3.  In  the  trust  deed  of  the  Society 
was  a  power  to  use  the  premises  '*  for 
the  imparting  and  diffusion  of  educa- 
tion and  knowledge  consistent  with 
the  general  purposes  of  the  In- 
stitution.** 

Held,  that  these  words  did  not 
authorize  the  use  of  the  buildings  for 
the  diffusion  of  education,  or  know- 
ledge, except  as  connected  with  the 
general  purposes  of  the  Institution, 
viz.  the  promotion  of  science,  litera- 
ture and  the  fine  arts;  and  there- 
fore did  not  prejudice  the  exemption. 

4.  The  trust  deed  of  the  Society 
contained  a  provision  that  on  its  dis- 
solution the  property  should  be  sold, 
and  the  proceeds  divided  among  the 
then  members. 

Held,  that  this  was  no  answer  to 
the  claim  of  exemption :  the  provision 
not  appearing  by  the  case  to  be  a 
pretext  for  accumulation.  Regina  v. 
Manchester,  Overseers,  449. 

2.  What  professional  arts  not  within 
the  purposes :  United  Service  In- 
stitution. 

The  United  Service  Institution  was 
maintained  bv  the  subscriptions  of 
its  members,  chiefly  naval  and  military 
men,  and  consisted  of  a  museum  of 
natural  history,  curiosities  and  armour, 
a  library,  a  lecture  room,  and  rooms 
for  meetings  of  its  members  and  for 
the  transaction  of  business.  It  was 
established  (according  to  the  deed  of 
trust  by  which  its  property  was  set- 
tled) as  "a  central  repository  for 
objects  of  professional  art,  science 
and  natural  history,  and  for  books 
and  documents  relating  to  those 
studies  or  of  general  information, 
and  the  delivery  of  lectures  on  ap- 
propriate subjects.**  By  the  rules,  its 
members  were  to  be :  Princes  of  the 
blood  royal,  officers  of  the  army  and 
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navy  and  East  India  Cumpuiiy^s 
service,  militia  and  yeomanry,  Lords 
lieutenant  and  deputy  lieutenants  of 
counties :  and  persons  who  had  re- 
tired from  the  above  services  and 
capacities,  candidates  for  commissions, 
above  a  certain  age  and  properly 
recommended,  civil  functionaries  at- 
tached to  the  naval  or  military  de- 
partments, and  navy  and  army  agents, 
were  admissible  by  ballot.  Eminent 
persons  and  benefactors  of  the  In- 
stitution, not  within  the  above  des- 
criptions, the  corps  diplomatiaue, 
ladies  contributing  to  the  Institution, 
and  some  other  classes  of  persons 
(defined  by  the  rules),  were  admissible 
as  honorary  members.  Subscribers 
paid  1/.  as  an  entrance  fee,  and  lOs. 
yearly.  Members  might  introduce 
visitors  to  all  the  rooms  except  the 
library. 

On  appeal  against  a  poor-rate  as- 
sessed on  the  premises  of  the  Insti- 
tution, and  on  statement  of  a  case  for 
this  Court  shewing  the  above  facta : 
Held 

1.  That  the  benefits  of  the  Society 
were  not  so  limited,  in  respect  of  the 
persons  admissible  to  them,  as  to  pre- 
vent its  coming  within  the  exemption 
of  Stat.  6  &  7  Vict.  c.  36.     But 

2.  That  "  Prof*;ssionaI  art,"  and  the 
other  objects  of  the  Society  appearing 
on  the  case,  were  not  "purposes  of 
science,  literature,  or  the  fine  arts 
exclusively"  within  the  meaning  of 
the  statute. 

And  that  the  rate  was  well  laid. 
Eegina  v.  Cockbum^  480. 

3.  The  promotion  of  the  arts  only 
incidents  to  the  gratification  of  the 
subscribers. 

A  Society  was  by  its  rules  declared 
to  be  instituted  "exclusively"  for 
"  the  promotion  of  the  science  or  art 
of  music  within  the  town  of  Af.,  by 
the  giving  of  concerts  or  other  mu- 
sical performances  at  the  C(  ncert  hall 
now  belonging  to  the  institution." 
The  hall  was  occupied  for  the  purpose 
of  giving  concerts,  to  which  members 
of  the  Society,  and  persons  having 
tickets  which  members  had  authority 
to  give,  were  admitted.  These  con- 
certs were  much  sought  af^er;    the 


musicwas  of  a  high  order 
art  of  music  was  promote 
seauence  in  M.  All  the^ 
quisites  to  bring  a  Socie 
Stat.  6&7  FiW.  c.  36.«.  1. 
complied  with.  The  Soc 
rated  in  respect  of  their  o 
On  one  occasion  before  tl 
the  rate,  the  Society  had  gi 
use  of  the  hall  gratuitously 
cert,  the  proceeds  of  which  i 
to  a  charity.  The  Sessions 
confirmed  the  rate,  subj 
case. 

Held,  that  the  casual  u 
Concert  hall  in  one  instance 
pose  of  charity  before  the  n 
affect  the  claim  to  exempt 
Held  that  the  Society,  the 
tuted  for  the  purpose  of  pror 
fine  arts,  ana  producing  tl 
was  not  exempt^  since  it 
that  the  promotion  of  the 
was  not  the  primary  obje 
Society,  but  only  incidenta 
mary  object  being  the  grati 
the  subscribers.  Regina  v 
462. 

4.  Not  an  ordinary  subscni: 
room  and  library. 

Premises,  called  The  Pot 
held  in  trust  for  a  society 
of  the  subscribers  for  the  ti 
during  such  time  as  they  si; 
tinue  members,  pay  their  sul 
(2/.  \Qs.  per  annum)  and  ci 
the  rules.  Their  number 
Books  and  newspapers  were 
out  of  the  annual  subscripts 
Portico  consisted  of  a  library 
volumes  on  scientific  and  gei 
jects,  for  reference  and  for  c 
among  the  subscribers :  a 
room,  containing  magazines 
and  other  periodical  work 
news  room,  in  which  were  t 
papers,  gazettes,  reports  of 
Icets,  notices  of  sales,  &c. 

Held,  that  the  society  wa 
empt,  by  stat.  6  &  7  Vict.  c. 
poor  rate  in  respect  of  the 
for  that 

1.  The  purposes  to  which 
appropriated  were  not  exclus 
poses  of  science,  literature  c 
arts:  and 
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2.  The  promotion  of  these  was  not 
the  primary  object  of  the  society,  in- 
asmuch as  the  use  of  the  premises  and 
their  contents  was  confined  to  the 
members  themselves.  Retnna  v.  Gas- 
keU,  472. 

5.  Charges  to  strangers  for  the  pro- 
motion of  the  statutory  purposes, 
449.     Ante,  1. 

6.  Provisions  in  the  trust  deed  for  the 
use  of  the  building  for  other  pur- 
poses, 449.     Ante,  1. 

7.  Provision  for  division  of  proceeds 
on  ultimate  dissolution,  449.     Ante, 

8.  What  educational  purposes  not 
within  the  exemption,  449,  460. 
Ante,  1. 

9.  Not  where  benefits  limited  to  sub- 
scribers, 472.     Ante,  4. 

10.  The  promotion  of  music,  462, 
467.    Ante,  3. 

1 1.  Accidental  use  for  a  diflTerent  pur- 
pose, 462.    Ante,  3. 

12.  Limitations  in  respect  of  persons 
to  be  benefited,  480.     Ante,  2. 

m.  Workhouse. 

Whether  part  may  be  used  as  a 
lunatic  asylum,  97 1 .    Post,  XII 1 .  1 . 

IV.  Parish  apprentices. 

Binding  into  a  liberty :  allowance 
by  police  magistrate. 

Under  the  Pauper  Apprenticeship 
Act8,  56  (7.  3.  c.  139.  «.  2.,  and  3  &  4 
W.  4.  c.  63.  ss,  1.,  3.,  and  the  Metropo- 
litan Police  Act,  2  &  3  Vict.  c.  71. 
s.  14.,  when  a  pauper  child  is  bound 
apprentice  by  parish  ofiicers  from  one 
parish  into  another,  both  within  a  city, 
a  single  Metropolitan  Police  Magis- 
trate having  jurisdiction  in  both  the 
city  and  the  county  wherein  it  is  situ- 
ate, may  allow  the  indenture.  Regina 
V.  St,  George,  Bloomslmry,  1005. 

V.  Settlement :  residence. 


Need  not  be  continuous,  446.  Post, 
VI. 

VI.  Settlement :  by  estate. 

Intermittent  residence. 

If  a  person  having  a  suflicieat  estate 
within  a  parish  is  actually  resident 
on  it,  he  is  settled  in  that  parish 
provided  he  has  resided  there  in  all 
forty  days,  though  they  are  not  con- 
tinuous, and  he  has  been  in  the  in- 
terval settled  elsewhere.  Regina  v. 
Knaresborough,  446. 

VII.  Settlement  by  office. 

1.  Clerk  of  district  church. 

The  curate  of  a  district  church  in 
the  township  of  A.,  established  under 
stats.  58  (7.  3.  c.  45.,  and  59  G,  3. 
c.  134.,  dismissed  the  clerk  of  the  dis- 
trict church,  and  appointed  T,  in  his 
stead.  T.  continued  to  act  as  such 
clerk  for  eight  years,  with  the  full 
knowledge  of  the  vicar,  who,  during 
that  time,  hold  the  cure  of  the  parish 
in  which  part  of  the  district  lay.  At 
the  time  of  the  appointment,  the  vicar 
denied  the  power  of  the  curate  to  ap- 
point ;  but  he  took  no  further  or  sub- 
sequent objection. 

Held,  on  appeal  against  an  adjudi- 
cation of  T,8  settlement  in  another 
township  :  that  the  office  was  a  public 
annual  office  within  stat.  3  &  4  IF. 
Sc  M,  c,  11.  «.  6.,  and  that  T.  acquired 
a  settlement  in  township  A,  Regina 
V.  Ossett,  975. 

2.  Invalid  appointment  ratified  by 
acquiescence,  975.     Ante,  1. 

Vin.  Removal  of  wife  to  maiden  set- 
tlement. 

1.  Absence  of  husband  when  equiva- 
lent to  desertion. 

The  wife  of  a  seaman,  who  had  no 
settlement,  became  chargeable  during 
her  husband*8  absence  on  one  of  his 
ordinary  voyages  to  Calcutta.    Held  : 

That  the  husband*s  absence,  under 
these  circumstances,  was,  for  the  pur- 
poses of  the  wife's  reniovcability,  equi- 
valent to  desertion,  and  that  an  order 
for  her  removal  to  her  maiden  settle- 
ment was  good. 
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Although  he  had  partially  provided 
for  her  maintenance  during  his  ab- 
sence, and  returned  to  her  at  the  end 
of  the  voyage,  as  he  had  done  after 
previous  voyages,  resuming  his  resi- 
dence with  her  in  the  removing  parish. 
Regina  v.  St  MaryUbane,  352. 

2.  Effect  as  evidence  of  the  husband's 
settlement,  352,  356.    Anie^  1. 

IX.  Five  years  residence :  break. 

1.  Illegal  removal  by  parish  officer. 

A  woman  resided  with  her  husband 
in  parish  M,  for  upwards  of  five 
years :  he  obtained  work  in  another 
parish  i?.,  and  for  some  weeks  gene- 
rallv  slept  in  22.,  but  had  his  family 
at  his  home  in  M,  He  died  at  it. 
At  the  time  of  his  death,  the  widow 
was  with  her  infant  family  at  B.,  on 
a  visk  to  her  mother  there,  but  with 
an  animus  revertendi  to  M,  She 
returned  to  ilf .,  and  there  applied  for 
relief.  The  parbh  officer  told  her 
that  B,  was  her  parish,  and  sent  her 
to  the  railway  in  the  parish  cart,  in 
company  with  a  person  who  paid  her 
fare  and  saw  her  off  to  B,  She  re- 
mained in  B.  some  months,  and  then 
returned  to  M,,  from  which  she  and 
her  family  were  then  removed  by 
order  of  two  justices  to  B,  within  the 
first  year  of  her  widowhood. 

On  appeal,  the  Quarter  Sessions 
quashed  the  order,  subject  to  a  case 
statinff  the  above  facts. 

Helo,  That  the  residence  at  the 
time  of  the  death  of  pauper's  husband 
was  in  M, ;  that,  if  the  officer  of  M. 

Eaid  the  pauper's  fare,  and  assisted 
er  in  removing  to  B,,  with  intent  to 
cause  her  to  be  chargeable  to  B,y  such 
removal  was  illegal  under  stat.  9  &  10 
Vict.  c.  66.  s.  6.,  and  her  residence  in 
B.  subsequent  to  it  would  not  break 
her  residence  in  M.;  if  he  had  not 
that  intent,  her  residence  in  B,  would 
be  a  break,  and  render  her  removeable 
from  M,  within  twelve  months  after  her 
husband's  death.  But  the  Court  re- 
fused to  draw  any  inference  as  to  the 
intent  with  which  the  officer  acted; 
and  they  sent  back  the  case  to  be 
restated  on  that  point.  Regina  v.  St 
Marylebanej  299. 


2.  Intention  to  return,  299.    Ante, 

3.  Not  by  imprisonment  for  nonpaj 
ment  of  a  fine. 

Under  stat.  9  &  10  Vict.  c.  66.  s.  1 
an  imprisonment,  out  of  the  parish,  i 
default  of  paying  a  fine,  upon  a  sun 
mary  conviction,  docs  not  break  tl 
residence  in  the  parish ;  and,  if  thei 
be  on  the  whole  a  five  years*  res 
dence,  without  reckoning  the  time  < 
imprisonment,  and  the  residence  I 
continuous  with  the  exception  of  Uu 
time,  the  resident  is  irremoveable. 

Where  a  case  is  stated  for  tl 
Court  under  stat.  12  &  13  Vict,  c.  4 
«.  1 1 .,  and  argued  on  concilium,  tl 
counsel  supporting  the  order  of  tl 
mamstrates  is  entitled  to  begin  ai 
reply.    R^na  v.  Hotbeck^  404. 

X.  Widow's  year. 

What  is  a  break.  Regina  v.  SL  Man 
lebane,  308. 

XI.  Illegal  conveyance  of  paupers. 

1.  What  is,  299.    Ante,  IX.  1. 

2.  Not  a  break  in  the  residence,  29 
Ante,  IX.  1. 

3.  Illegality  not  inferred^  299.  AjU 
IX.  1. 

XU.  Pauper  lunatics. 

Expenses  of  maintaining  them  wh< 
irremoveable  by  five  years'  res 
dence. 

By  stat.  12  &  13  Vict.  c.  103.  s. 
'^  all  the  costs  and  expenses "  **  in  ai 
about  the  obtaining  any  order  of  ju 
tices  for  the  removal  and  maintenani 
of  a  lunatic  pauper"  removed  to  i 
asylum,  and  who,  if  not  a  lunati 
would  have  been  exempt  from  r 
moval  by  five  years'  residence  und 
stat.  9  &  10  Vict,  c.  66.  «.  1.,  shall  1 
borne  by  the  common  fund  of  tl 
union  comprising  the  parish  where 
such  pauper  lunatic  was  resident 
the  time  of  his  removal  to  the  as; 
lum. 

This  enactment  renders  the  unv 
liable  to  the  expenses  of  maintenan 
as  well  as  to  the  expenses  of  obtainii 
the  order. 

The  practice,    in  arguing   a  ct 


POSSESSION. 


PRELIMINARIES. 
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stated  for  the  opinion  of  the  Court 
under  stat.  12  &  13  Vict  c.  45.  *.  11., 
is  the  same  as  when  a  case  is  sent  up 
by  the  sessions;  and  the  party  sup- 
porting the  order  complained  of  is 
not  entitled  to  reply.  Wigton  v. 
Smith,  496. 

XIII.  Pauper  lunatics :  reimbursement 
by  settlement  parish  of  expenses  of 
maintenance. 

1.  In  an  asylum  part  of  the  work- 
house of  tne  maintaining  parish. 

Pauper  was  conveyed  to  a  licensed 
lunatic  asylum  in  parish  ilf.,  and 
afterwards  adjudged  oy  justices  to  be 
settled  in  parish  P.,  and  the  latter 
parish  was  ordered,  under  stat.  8  &  9 
Vict,  c.  126.  *.  62.,  to  repay  to  the 
overseers  o£M.  sums  paid  oy  them  to 
the  keepers  of  such  asylum  for  main- 
tenance. 

Held,  no  objection  to  such  order 
that  the  asylum  is  part  of  the  work- 
house of  ilf.,  and  that  the  keepers  are 
the  physician  and  master  of  the  work- 
house, salaried  as  such  by  the  parish, 
having  no  beneficial  interest  in  the 
asylum,  and  accountable  to  the  parish 
for  whatever  they  receive  or  expend 
as  such  keepers.  St,  Pancras  v.  St. 
Marylebone^  971. 

2.  Formal  payment  of  expenses  sub- 
stantially incurred,  971.    Ante^  1. 

3.  Judicial  notice  as  to  b'mits  of  juris- 
diction, 908.    Notice^  I. 

XrV.  Special  case. 

1 .  Refusal  of  Court  to  draw  inference 
of  fact,  299.    AnteyJX.1. 

2.  Right  to  begin,  404.    Ante,  IX.  3. 

3.  No  right  to  reply,  496.  AntCj  XII. 

POSSESSION. 

After  admission  of  vendor's  title,  807. 
Admission,  I. 

POST  OFFICE. 

Obligation  of  railway  company  to  carry 
mails  and  oflicers,  984.  Carrier, 
I.  1. 


POWER. 

I.  Nature  and  extent,  generally. 

Discretionary  or  equitable,    32,  39. 
Mufucipal  Corporation,  III. 

II.  Statutory. 

1.  Impossibility  from  efflux  of  time, 
864,  886.    RaUway,  VI. 

2.  Impossibility  from  want  of  funds, 
864.    Raaway,y\,\, 

3.  Justification  under,  961.    Railway, 
VIII.  1. 

4.  Compulsory  powers  of  purchase. 
Company,  AY. 

III.  Statutory :  exercise  of. 

Whether  amendable,  781,792.    Com- 
pensation,  II.  1. 

PRACTICE. 

I.  Matter  of. 

Cannot  be  pleaded,  344.     Company, 
XIII.  I. 

II.  See  various  points  of  practice  under 
the  following  titles.  Action.  Amend* 
ment.  Articles  of  the  Peace,  Attor- 
ney.  Bankrupt,  Certificate.  Costs. 
Court,  Criminal  Law,  Damages. 
Declaration,  Distress,  Execution, 
Habeas  Corpus,  Imprisonment,  ln» 
solvent.  Irregularity,  Issue.  Judge. 
Judgment.  Jurisdiction.  Jury.  Mis^ 
tried.  New  Trial,  Notice,  Payment 
into  Court,  Prothonotary,  ReguUe 
Generates.  Reply,  Rule  of  Court. 
Scire  Facias,  Sheriff,  Sunday,  Un- 
dertaking.  Undersheriff,  Verdict, 
Witness, 

PREFERENCE. 

In  fraud  of  composition  creditors,  689. 
Composition,  I. 

PRELIMINARIES. 

When  they*must,  and  when  they  need 
not  be  alleged  or  proved,  162.  Clergy, 
I.  1.    586.  Company,  XXI.  1. 
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PRESCRIPTION. 


PUNISHMENT. 


PRESCRIPTION. 

I.  Distinguished   from  claim   by   user, 
546.     Common,  I.  1. 

II.  Statement  of,  when  immaterial,  109. 
Highway t  III.  1. 

III.  Claim  of  right  for  occupiers  for  the 
time  being,  546.     Common,  I.  1. 

PRESUMPTION. 

I.  From  conduct. 

1 .  Presumption  of  attestation  of  re- 
cruit, from  his  acting  as  a  soldier, 
48.    Enlistment,  I.  1. 

2.  From  not  giving  evidence  of  con- 
sideration for  an  indorsement 
tainted  with  mala  fides,  244.  BiUs, 
XL 

3.  Of  the  existence  of  the  fund  out  of 
which  covenantor  covenants  to  pay, 
925.    Action,  I,  I. 

II.  From  user. 

Grant:  extent  to  which  it  is  to  be 
inferred,  120.     Common,  II.  1. 

III.  Other  instances.  ' 

1.  Against  fraud  or  wrong,  745.  Al- 
teration, I.  1. 

2.  As  to  alterations  in  written  instru- 
ments, 745,  747.     Alteration. 

PRINCIPAL  AND  AGENT. 
Sec  Agent, 

PRINCIPAL  AND  DEPUTY. 

See  Deputy, 

PRINCIPAL  AND  SURETY. 
See  Surety, 


PRISONER. 


Discharge. 


When  not  on  ground  of  arrest  being  a 
contempt,  .394.     Arrest,  I. 


PRIVILEGE. 

From  arrest  for  debt,  394.     Am 

PRIVILEGED  COMMUNICA 
See  Page  308.     Defamation,  I.  1 

PROCESS. 

Direction  of. 

Where  undersherifi*  is  interests 
541.     Company,  XVIII.  1. 

PRODUCTION  OF  DEE] 
Page  847.     Vendors,  I. 

PROMISE. 
I.  Express. 

Subsequent  or  contemporaneoi 
Contract,  V,  1. 

n.  Implied. 

To  pay  penalty  under  a  by-la 
779.     By-law, 

PROMISSORY  NOTES 

See  BUls  of  Exchange  and  Pro. 
Notes, 

PROTHONOTARY. 

I.  Of  Palace  Court,  258.    Palace 

II.  Appointment  of  deputy,  258. 

Court, 

III.  Debt  for  fees  received  by  c 
258.     Palace  Court, 

PUBLIC  COMPANY. 

See  Company, 

PUNISHMENT. 

Distinction  between  proceedii 
poenam  and  in  the  nature 
distress,  162.     Clergy,  I.  1. 


PURCHASE. 


RAILWAY. 
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PURCHASE. 


See  Vendors, 


QUANTITY. 

£fiect  of  the  words  "  say  not  less  than," 
275.     Contract,  VIII. 

QUEEN  DOWAGER. 
Her  annuity,  357.    Annuity,  11.  L 

QUO  WARRANTO. 
See  Municipal  Corporation, 

RAILWAY. 

L  Exhibition  of  plans  and  sections. 
How  far  obligatory. 

A  railway  company,  before  applying 
for  a  Deviation  Act,  deposited  with 
the  clerk  of  the  peace  for  the  county, 
plans  and  sections  of  the  proposed 
line,  and  cross  sections  shewing  the 
manner  in  which  roads  were  to  be 
carried  over  the  line.  On  one  of 
those  cross  sections,  No.  3,  were  de- 
lineated the  manner  in  which  it  was 
proposed  to  carry  a  road  at  I.  over  the 
line  by  a  bridge,  and  the  proposed  in- 
clination of  the  altered  line  of  road. 

The  Deviation  Act,  when  obtained, 
incorporated  the  Railway  Clauses  Con- 
solidation Act,  1845,  and  enacted  (sect. 
9)  that  it  should  be  lawful  to  the 
company  to  construct  the  bridges,  for 
carrying  the  railway  thereby  autho- 
rized over  any  roads,  or  for  carrying 
any  roads  over  the  said  railway,  of  the 
heights  and  spans  and  in  the  manner 
shewn  on  the  sections  deposited. 

The  Company  made  the  line,  and  at 
I.  deviated  two  feet  vertically  from 
the  level  marked  on  the  plans. 
They  carried  the  road  over  the  line 
on  a  bridge  of  the  proposed  height  and 
span,  but  with  a  different  inclination 
of  the  altered  road.  A  mandamus 
having  issued,  commanding  the  com- 
pany to  make  the  bridge  and  carry  the 
road  over  it  in  conformity  with  cross 
section,  No.  3,  and  at  the  rates  of  in- 


clination delineated  thereon  as  the 
rates  of  inclination  of  the  road  when 
altered.  Held,  on  demurrer  to  a  plea 
to  the  return. 

1 .  That  the  exhibition  of  the  plans 
and  sections  imposed  no  oblisatioii  on 
the  Company,  except  in  so  iar  as  the 
plans,  &c.,  were  incorporated  in  the 
act.  2.  That  nothing  in  the  Railway 
Clauses  Consolidation  Act,  1845,  ren- 
dered the  cross  sections  obligatory  on 
the  Company.  3.  That,  if  sect.  9  in 
the  special  act  was  obligatory  (which, 
semble,  it  was  so  far  as  regarded  the 
height  and  spans  of  the  bridges),  the 
obligation  did  not  extend  to  ttie  rates 
of  inclination  of  the  altered  road,  and 
that,  the  mandatory  part  of  the  writ 
going  in  this  respect  beyond  the  ob- 
ligation imposed  by  law,  the  writ  was 
bad  altogether.  Regina  v.  Caledonian 
Railway  Company,  19. 

n.  Deviations. 

1.  Fromratesof  inclination,  19.  Ante, 
1, 

2.  From  cross  sections,  19.     Ante,  I. 

3.  For  collateral  purposes,  526.  Com- 
pany, XVI.  I. 

III.  Engineering  works. 
What  are  not,  19.     Ante,  1. 

IV.  Compulsory   purchase.      Companij, 
-X.  V. 

V.  Crossing  highway  on  level. 

1.  Obligation  to  keep  the  gates  closed. 

The  Y.  railway  crosses  a  highway 
on  a  level ;  and  there  are  gates  across 
each  end  of  the  road  where  it  crosses 
the  line  of  railway. 

The  plaintiff's  horses  strayed  from 
his  field  into  the  highway,  through  the 
gates,  which  were  open,  on  to  the  rail- 
way, and  were  in  consequence  there 
killed  by  a  train. 

Held  that,  hy  stat.  5  k^  Vict,  c. 
55.  s.  9.,  an  obligation  was  imposed  on 
the  Company  to  keep  the  gates  closed, 
as  well  against  stray  cattle  on  the  road, 
as  against  cattle  travelling  thereon ; 
and  that  plaintiff  was  entitled  to  re- 
cover the  value  of  the  horses  from  the 
Company.  Fawcett  v.  York  and  North 
Midtana  RailtPay  Company,  610. 
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2.  A  nuisance,  if  not  anthorized  by 
law,  1012.    Highway,  IV.  2. 

VL  Obligation  to  complete. 

1.  Not  afler  expiration  of  powers. 

An  Act  establishing  a  railway  com- 
pany recited  that  the  making  of  the 
railway  would  be  of  public  advantage, 
'and  that  the  persons  after  named 
were  willing  at  their  own  expense  to 
execute  it,  and  enacted  that  it  shoxdd 
he  lawful  for  them  to  make  and  main- 
tain  their  railway  in  the  line  and  on 
the  lands  described  in  their  books  of 
reference,  and  to  take  and  use  such  of 
the  lands  as  should  be  necessary  for 
such  purpose :  and  that  the  railway 
should  be  completed  within  seven 
years  from  the  passing  of  the  Act. 
An  Act  passed  in  the  next  year  em- 
powered them  to  alter  the  line,  and 
made  it  lawful  for  them  to  make  and 
maintain  the  alteration  on  the  lands 
described  in  certain  other  books  of 
reference.  Among  the  alterations  was 
a  deviation  from,  and  extension  of,  the 
B,  branch  of  the  original  line.  And 
it  was  enacted  that  the  compulsory 
powers  of  the  Company  to  purchase 
lands  for  the  purposes  of  this  Act 
should  cease  at  the  end  of  three  years 
from  its  passing.  By  a  third  Act, 
pussed  in  the  following  year,  all  the 
undertaking  of  the  above  Company, 
all  their  real  and  personal  estate,  and 
all  their  estate,  right  &c.  and  interest 
in  the  said  undertaking  were  vested 
in  The  London  Sf  North  Western  Rail- 
way Company;  and  it  was  enacted  that 
the  undertaking  might  be  lawfully  ex- 
ecuted, completed,  &c.  by  them  as  it 
might  have  oeen  executed  &c.  by  the 
original  Company  if  this  act  had  not 
passed  :  that  all  the  works  which  the 
original  Company  was  authorized  or 
required  to  complete,  and  which  were 
uncompleted,  should  be  completed  by 
The  London  Sr  North  Western  Rail 
way  Company,  and  they  should  have 
power  to  pay  for  the  same  out  of  the 
moneys  placed  at  their  disposal  by  this 
Act.  The  capital  of  the  oriffinal  Com- 
pany was  declared  part  of  The  London 
^'  North  Western  Railway  Comjmnys 
capital,  and  their  receipts  to  be  deemed 
receipts  to  the  account  of  7%e  London  \ 


§C  North  Western  Railway  Compawy; 
and  such  capital  and  receipts  were  to 
be  applied  in  payment  of  the  ex- 
penses which,  but  for  this  act,  would 
have  been  payable  out  of  the  capital 
and  receipts  of  the  original  Company. 
And  that  Company  was  dissolvea  ex- 
cept  for  the  particular  purposes  men- 
tioned in  this  Act.  The  former  limi- 
tations of  time  for  executing  the  works 
were  not  altered. 

The  Companies  were  amalgamated 
accordingly :  the  main  line  ofrailway 
was*  completed ;  and  T*he  London  j- 
N.  W,  R,  Company  received  tolls  on  it ; 
but  the  B,  branch  remained  incom- 
plete. Four  years  after  the  passing 
of  the  original  Act,  and  more  thaa 
two  years  and  ten  months  aAer  the 
passing  of  the  Deviation  Act,  persons 
mterested  in  the  making  of  the  B, 
branch  called  upon  The  London  ^ 
N.  W,  R,  Company  to  purchase  the 
necessary  lands  for  completing  it, 
which  they  refused  ;  and  a  mandamus 
afterwards  issued,  ordering  them  to 
purchase  the  necessary  lanoi  for  com- 
pleting the  B.  branch,  and  to  complete 
the  same. 

The  return  stated  that,  before  the 
passing  of  the  Incorporation  Act,  the 
original  Company  had  raised  all  the 
money  which  their  acts  empowered 
them  to  raise,  and  had  bona  fide  ex- 
pended it  in  making  the  main  line: 
and  that  neither  that  company  nor 
The  London  j-  N  W.  R.  Company  had 
at  the  time  of  the  application  to  them 
to  purchase  &c.,  or  since,  power  by 
any  act  of  parliament  to  raise  or  pro- 
cure money  beyond  the  sum  raised  as 
aforesaid,  for  the  purpose  of  making 
the  original  railway  or  any  deviation 
therefrom,  or  for  the  purchase  of  lands 
&c.  And  that,  after  the  application 
to  defendants  to  purchase  &c.,  and 
before  a  reasonable  time  in  that  behalf 
had  elapsed,  and  before  the  coming  of 
the  writ,  all  the  powers  of  either  Com- 
pany to  purchase  lands  for  completing 
&c.,  according  to  the  several  acts  of  par- 
liament, had  ceased  and  determined. 

On  demurrer  to  this  return : 

Held,  that  that  part  which  alleged  a 
determination  of  the  power  to  pur- 
chase was  an  answer  to  the  writ,  the 
return  shewing  sufficiently  that  com- 
pliance was  impracticable. 
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QiuBre,  Whether  the  previous  aver-  | 
ments  as  to  want  of  funds  would  have 
been  a  sufficient  excuse  to  TTie  Lon^ 
doit  Sf  N.  W.  R.  Company  for  not  obey- 
ing the  writ.  Regina  v.  London  and 
iforth  Western  Railway  Company^  864. 

2.  What  amount  of  inconvenience  and 
restriction  of  time  does  not  consti- 
tute impossibility. 

A  Companj  were  authorized  by 
statute,  in  1846,  to  make  a  railway, 
with  compulsory  powers  for  taking 
lands.  By  an  act  passed  in  1849,  the 
times  before  limited  for  completing 
the  railway,  and  for  using  the  com- 
pulsory powers,  were  extended ;  the 
work  was  to  be  completed  in  1853, 
and  the  compulsory  powers  to  expire 
in  July  1851.  The  Company  were 
empowered  to  create  shares,  and  to 
raise  money  by  calls  to  a  cert^n 
amount,  and  otherwise.  The  Act  of 
1849  expressly  authorized  them  to 
abandon  a  specified  part  of  the  line 
first  proposed. 

A  rule  Nisi  was  obtained  in  Easter 
term  1851  for  a  mandamus  to  com- 
plete the  railway;  and  cause  was 
shewn  on  June  2d,  1851. 

It  appeared  that  the  Company  had 
staked  out  part  of  the  line  of  railway, 
and  made  some  excavations  to  ascer- 
tain the  nature  of  the  soil,  but  had 
taken  no  other  step  towards  executing 
the  work,  or  to  acquire  lands  for  the 
purpose.  They  had  raised  money, 
and  had  made  calls  on  the  shares  to 
the  extent  of  four  fifths.  In  1850,  the 
Company,  having  many  works  on  their 
hands,  and  being  in  difficulties,  resol- 
ved, at  a  half  yearly  meeting,  that  no 
new  works  chargeable  on  capital  should 
be  undertaken  without  the  consent  of 
a  meeting  of  the  shareholders;  and 
this  resolution  was  made  public.  In 
January  1851  the  Comj^any  were  ap- 
plied to  by  a  deputation  from  the 
land-owners  (some  of  whom  were 
applicants  for  the  mandamus)  on  the 
subject  of  completing  the  railway; 
and  they  declined  doing  so.  There 
were  conflicting  statements  as  to  the 
probability  of  benefit  to  the  land- 
owners or  the  public  from  the  proposed 
railway ;  but  works  had  been  under- 
taken, and  others  laid  aside,  on  the 


faith  of  its  being  executed.  It  did 
not  appear  that  the  Company  were 
actually  unable  to  raise  furtner  funds ; 
but  they  alleged  that  the  proposed 
line  was  28  miles  long,  and  ran  over 
lands  held  by  many  proprietors  having 
a  great  diversity  of  estates,  and  that, 
if  the  rule  were  made  absolute,  there 
would  not  be  time,  before  the  com- 
pulsory powers  expired,  to  ^ve  notices 
and  purchase  lands,  within  the  pro- 
visions  of  stat.  8  &  9  Vict,  c,  18.  sects. 
18  &  seq.,  or  to  take  the  lands,  mak- 
ing deposit,  under  sect.  85. 

Held,  assuming  the  Company  to 
have  incurred  an  obligation  to  com- 
plete the  work  (which,  under  the  cir- 
cumstances, they  appeared  to  have 
done),  that  no  such  impossibility  of 
completing  it  was  shewn  as  discharged 
them  from  the  obligation  : 

That  the  land-owners,  in  forbearing 
to  press  earlier  for  a  completion  of 
the  work,  had  not  been  guilty  of  such 
laches  as  barred  their  application  for 
a  mandamus. 

And  that  the  writ  ought  to  issue, 
though  the  compulsory  powers  might 
expire  before  a  return  could  be  mi^e. 
Regina  v.  York^  Newcastle  and  Ber^ 
wick  Railway  Company^  886. 

3.  Obligation     how     incurred,    886. 
Ante,  2. 

4.  Laches  of  landowners,  886.  Atite,2, 

5.  Expiration   of   powers  imminent, 
886.    Ante,  2. 

6.  Effect  ofwant  of  funds,  864.  Ante,!, 

Vn.  Obligation    to    carry    mails    and 
officers  of  the  Post  Office. 

Duty  to  carry  safely,  984.     Carrier,  1 . 

Yin.  Lands  injuriously  affected. 

1.  Obstruction  of  private  way:  special 
damage. 

Case,  for  obstruction  by  defendants, 
a  Railway  Company,  of  plaintiff's 
private  right  of  way.  No  special 
damage  was  alleged.  Plea,  justifying 
under  the  special  Act  of  the  Com- 
pany {The  Great  Northern  Railway 
Act  1846),  and  the  other  Acts  there- 
with incorporated.    Replication,  that 
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REPLICATION. 


the  way  was  a  road  within  the  provi- 
sions of  The  Railway  Clauses  Conso- 
lidation Act,  1845  (8  &  9  Vict.  c.  20), 
that  defendants  had  interfered  with 
the  same  within  the  meaning  of  that 
Act,  and  had  not  caused  a  sufficient 
road  to  be  made  in  its  stead,  as  re- 
quired by  the  Act. 

Held,  on  demurrer  to  the  replica- 
tion, that  The  Railway  Clauses  Con- 
solidation Act,  1845,  took  away  the 
common  law  right  of  action  for  an 
interference,  under  the  powers  of  a 
railway  company,  with  a  private  right 
of  way,  except  when  special  damage 
has  been  sustained.  Watkins  v.  Oreai 
Northern  Railway  Company,  961. 

2.  See  also  912.     Company,  XVII.  3. 

RATIFICATION. 

By  acquiescing  in  invalid  appointment, 
975.     Poor,  VII.  1. 

RATING. 

Exemptions  from. 

Institutions  for  th6  promotion  of  litera- 
ture, science,  ana  the  fine  arts,  449, 
462,  472,  480.     Poor,  U. 

RECORD. 
A\Tio  are  parties  to,  71 7.  Colonies,  1. 1 . 

RECRUIT. 
Page  48.      Enlisdnent,  I.  1. 

REENTRY. 

Oflaiid-owner  on  land  taken  under 
compulsory  powers,  526.  Company, 
XVI.  1. 

REGISTRATION. 

I.  Of  designs,  102,  810.      Design. 

II.  Of  company. 

Evidence  of,  432.     Company,  II.  1 . 

REGUL/E  GENERALES. 
I.  II il.  Vac.  4  W.  4.     Travellin^r  expen 


ses  of  witnci«ses,  402.     Costs^ 


expen 
,ll. 


n.  Trin.  T.  1  Vict.  Costa  on  payment 
into  Court,  397.  Payment  into  Court, 
I. 

in.  Mich.  T.  12  Vict.  Notice  of  inten- 
tion to  move  for  new  trial  after  first 
four  days,  117.    New  Trial. 

RELEASE. 

Obtained  by  fraudulent  misrepresen- 
tation, 689.     Composition^  I. 

REMEDY. 

I.  When  there  is  none. 

For  overpayments  made  in  mistake  of 
law  and  received  in  good  faith,  357. 
Annuity,  U.  1. 

n.  Cumulative. 

Sci.  fa.,  and  summary  statutory  re- 
medy, 344.     Company,  XIII.  1. 

m.  When  taken  away. 

Common  law  right  of  action  when 
ousted,  961.     Radway,  Vm.  1. 

IV.  In  particular  instances. 

1.  On  obstruction  of  private  wav  by 
railway  company,   961.      Railway, 

2.  For  landholder  when  a  railway 
company  has  entered  by  consent 
pending  arbitration,  796.  Com- 
pany, XIX.  1. 

3.  Form  of  action :  debt  or  covenant, 
925.     Action,  I.  1. 

REMOVEABILITY. 
See  Poor.    VIII.— X. 

RENT. 
Distress  for,  254.     Distress,  IV. 

REPEAL. 
Of  Act,  832.     Conspiracy,  I. 

REPLICATION. 
1.  De  injuria  absque  residuo. 


REPLY. 


SATISFACTION. 
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To  plea  of  interest  in  land  and  autho- 
rity in  law,  539.  Com/wny,  XVIII.  1. 

REPLY. 

L  Rightof,404,496.   Poor,  IX.  3.  XII. 

n.  Attorney    General's  right  of,    357. 
Artnuify,  II.  1. 

REPRESENTATIONS. 


I.  Contemporaneous  promises,  280.  Con- 

tract, \\  1. 

II.  Fraudulent. 

What  is  a  material  particular,  689. 
Composition,  I. 


REPUGNANCY. 

Occasioned  by  substitution  of  meaning 
given  in  interpretation  clause,  539. 
Company, 'X^rui,  1. 

RESIDENCE. 

I.  Inaccurate  description  distinguished 

from  wrong  statement,  819.    Mu- 
nicipal Corporation,  I. 

II.  Of  clergy,  proceedings  to   enforce, 

162.      Clergy,  I.  1.  198.  Benefice, 
L  1. 

III.  Under  poor  laws. 

1.  To     acquire    a    settlement,    446. 
Poor,  VI. 

2.  Break  of,  299.    Poor,  IX.  1. 

RETAINER. 

By  corporation,  32,  Municipal  Corpo- 
ration, III. 

REVENUE. 
See  Smuggling,    Land  Tax, 

REVERSION. 
Severance  of,  636.  Distress,  11. 


REVOCATION. 

Of  appointment  of  deputy,  258.  Palace 
Court. 

RIGHT. 

Claim  by  user  distinguished  from  claim 
by  prescription,  546.     Common,  1. 1 . 

RIVER. 

I.  Generally. 

What  is  the  bed  of  a  river.  Abra- 
ham V.  Great  Northern  Railway 
Company,  586. 

II.  Navigable. 

1.  Obstruction  by  works  made  in  ex- 
ecution of  statutory  powers,  586. 
Company,  XXI.  1. 

2.  What  artificial  cut  is  a  public 
navigable  river,  1023.    Bridge,  I. 

3.  Building  bridge  partly  in  the  bed, 
when  not  a  nuisance,  1023.  Bridge,!, 

ROAD. 
See  Highway.     Way. 

RULE  OF  COURT. 

I.  Greneral  Rules.     Regula  Generates. 

II.  Hearing  of  rule  nisi. 

When  not  whilst  a  judgment  stands, 
117.     New  Trial, 

SALARY. 

Work  not  covered  by,  32.     Municipal 
Corporation,  III. 

SALE. 

I.  When  a  substantive  trespass,  and  not 

mere  aggravation,   664.     Distress, 

II.  Generally.     See   Vendors  and  Pur- 

chasers. 

SATISFACTION. 
Sec  Accord  and  Satisfaction. 
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SCIENCE. 


SPECIALTY. 


SCIENCE. 
Exemption  from  rating,  449,  462,  480. 

POOTy  II. 

SCIRE  FACIAS. 

I.  In  particular  instances. 

By  judgment  creditor  against  share- 
holder, 344.     Company,  XIII.  1. 

II.  Pleading. 

A  mere  irregularity,  not  a  good  plea, 
344.     Company y  XIIL  1. 

III.  Practice. 

Omission  to  obtain   leave  of  Court, 
344.     Com/Nzny,  XIIL  1. 

SEAL. 
When  essential,  229.     Company ,  X.  1. 

SECTION. 
Parliamentary,  19.    Railway^  I. 

SECURITY. 

I.  Effect  of  the  contract  being  iUegal, 
423.    Bills,  IV.  1. 

11.  For  costs,  740.     Costs,  I. 


SEQUESTRATION. 

I.  Out  of  Consistory  Court. 

To  enforce  residence  of  clergy,  162. 
Clergy,  L  1. 

II.  Sequestrator. 

1.  Assumpsit  against,   for  profits  of 
benefice,  198.    Benefice,  I.  1. 

2.  Debt  against,  for  profits  of  benefice, 
162.     Clergy,  I.  1. 


SERVANT. 
See  Master  and  Servant. 

SEVERANCE. 
Of  reversion,  636.     Distress,  II. 


SHAREHOLDER. 
See  Company,  XIIL 

SHERIFF. 

I.  His  duty  in  compensation  case 
When  undersherifi*  is  interested,  ^ 
Company,  XVHI.  1. 

II.  Undersheriffl 

•Course  of  proceeding  when  he  is  b 
terestcd,  539,  541.  Com/N» 
XVIU.  1. 

SHIPPING. 

I.  Charterparty.     Charterparty,  I. 

II.  Power  of  master  over  passengers. 
To  prevent  breaches  of  the  peac 

218.    Assault,  I. 

SLANDER. 

See  Defamation, 

SMUGGLING. 

I.  Limitation  of  time  for  prosecution 

offences,  832.     Conspiracy,  I. 

II.  Offences  committed  before  r^>eal 

act,  832.     Conspiracy,  I. 


III.  Conspiracy  to  remove  goods  fra 
ly  from  bond* 
Conspiracy,  1 


dulently  from  bonding  warehou 
832.      ~ 


SOLDIER. 
Who  is  one,  48.     Enlistment,  I.  1. 

SPECIAL  CASE. 

I.  Practice  on  the  argument. 

Right    to    begin   and    reply,  4( 
496,  Poor,  IX.  3.  XII. 

I.  Power  to  draw  inferences. 
When  not   exercised,    1012. 
way,  IV.  2. 


Sk 


SPECIALTY. 
How  far  a  by-law  is  not,  765, 770.  By-U 


STATUTE. 
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STATUTE. 
Fibst:  generally. 

I.  Construction,    generally.      Construc- 

tion^ I. 

II.  Incorporation. 

1.  Of  other  enactments,  19.  Railway, 

2.  Of  parliamentary  plans  and  sec- 
tions, 19,  Eailway^  I. 

UI.  Interpretation  clauses. 
Not  acted  on  or  as  to  cause  a  repug- 


nancy, 


pepi 
539.       Company,   XVIII. 


IV.  Statutory  remedy. 

When  exclusive,  966.  Railway,  VIII.  1. 

V.  Statutory  powers. 

1.  Consequences  of  expiration,  864. 
Railway,  VI.  1. 

2.  Consequences  of  expiration  being 
imminent,  886.    Railway,  Vl.  2. 

VI.  Repeal. 

Effect  as  to  conspiracies  to  violate 
the  provisions  before  repeal,  832. 
Conspiracy,  I. 

VIII.  Acts  of  colonial  legislatures. 

1.  How  far  binding  on  nonresident 
shareholders,  717.     Colonies,  I.  1. 

2.  Acts  of  Legislature  of  New  South 
Wales,  717.     Colonies,  I.  1. 

SXCONDLT : 

tutes. 


decisions  on   general  sta- 


VIII.  21  Ja,  1.  c.  8.  (Process  of  the 
Peace). 

Sect.  2.  Discharge,  367.  Artidesofthe 
Peace,  I. 

IX.  21   Ja.    1.  c.  16.      (Limitations). 
Sect.  3.  Debt  for  penalties,  765.   By- 
law, 

X.  29  C.  2.  c.  3.    (Frauds). 

Sect.  4.  Guarantie,  89.     Guarantie, 
I. 


XI.  29  C.  2.  c.  7.    (Lord's  day). 
Sect.1.    What  acts  valid,  48.    EidUt- 

ment,  I.  1. 

XII.  3  IT.  A-  3f.  c.  11.     (Poor). 
Sect.  6.  Clerk  of  district  church,  975. 

Poor,  VII.  1. 

XIII.  38  G.  3.  c.  5.  (Land  Tax). 

Sect.  8.    Assessment  in  division,  381. 
Land  Tax,  I. 

XIV.  56  O,  3.  c.  139.    (Parish  appren- 
tices). 

Sect.  2.    Allowance  by  magistrates, 
1005.    Poor,  IV. 

XV.  58  O,  3.  c.  45.  (Church  Bmlding). 

Sect.  59.    Parish  :  consent  of  vestry, 
1.     Church  Building  Acts,  I. 

XVI.  59  O.  3.  c.  134.    (Church  Build- 

Sects.    12,    29.      Clerk    of  district' 
church,  975.    Poor,  VII.  1. 

XVII.  3  O.  4.  c.  39.     (Warrants  of 
Attorney). 

Sect.  1.  Omission  to  file,  998.   Bank- 
rupt, II. 

XVIII.  6  O,  4.  c.  50.     (Juries). 

Mistake  discovered    before   verdict, 
620.    Jury,  II. 

XIX.  9  0. 4.  c.  82.    (New  South  Wales 
judicature),  717.     Colonies,  I.  1. 

XX.  1  TT.  4.  c  22.    (Examination  of 
Witnesses). 

Sect.  4.  Commission  to  examine  wit- 
nesses, 375.     Witness,  I.  1. 

XXI.  1    &  2    W.  4.  c,    11.    (Queen 
Dowager),  357.    Annuity,  II.  1. 

XXII.  2  &  SW.  4.C.  71.    (Prescrip- 
tion). 

Sects.  1 .  5.     Claim  of  right  by  user, 
546.     Common,  I.  1. 

XXIII.  3  &  4  TT.  4.  c.  42.    (Amend- 
ment of  the  Law). 

Sect.  23.     Amendment  at  Nisi  Prius, 
423.    BiUs,  IV.  1. 
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STATUTE. 


XXIV.  3  &  4  fT.  4.  c.  53.  (Smuggling). 

Sect.  120.  Limitation  of  informations, 
832.     Conspiracy,  I. 

XXy.  3  &  4  IT.  4.  c.  63.    (Apprentice- 
ship). 

Sects.  1,  3.    Allowance  of  indentures, 
1005.     Poor,  IV. 

XXVI.  5  &  6  IT.  4.  c.  76.     (Municipal 
Corporations). 

1.  Sects.  32,  142.  Inaccuracies  in 
voting  paper,  819.  Municipal  Cor^ 
poration,  I. 

2.  Sect.  58.  Annual  officers,  623. 
Surety,  I.  1. 

3.  Sects.  66, 67.  Compensation,  781. 
Compensation,  II.  1. 

XXVII.  5  &  6  TT.  4.  c.  41.     (Gaming 
transactions). 

Sect.  1.  Gaming  consideration,  423. 
BiUs,  IV.  1. 

XXVIII.  7  IT.  4  &  1  Vict.  c.  78.    (Mu- 
nicipal Corporations). 

Sect.  44.  Orders  for  payment  of 
money,  32.    Municipal  Corporation, 

XXIX.  7  IF.  4  &  1  Vict  c.  81.      (Mu. 
nicipal  Corporations). 

Sect.  3.  Persons  appointed  to  act  as 
overseers,  623.     Surety,  I.  1. 

XXX.  1  &  2  Vict,  c.  98.     (Mails). 

Sect.  1.  Obligation  of  railway  com- 
pany, 984.     Carrier,  I.  1. 

XXXI.  l&2Vict.  c.  106.  (Pluralities). 

1.  Sects.  54,  55,  56.  Nonresidence, 
162.     Clergy,  I.  1. 

2.  Sect.  83.  Stipendiary  curate  on 
nonresidence  of  incumbent,  198. 
Benefice,  I.  1. 

XXXII.  2  &  3  Vict.  c.  71.    (Metropo- 
litan Police). 

Sect.  14.  Powers  of  one  magistrate, 
1005.     Poor,  IV. 

XXXIII.  5  ke^Vivt.  coo.  (Railways). 


Sect  9.  Level  crossings,  610.  Hail 
way,  V.  1. 

XXXrV.  6  &  7  Vict.  c.  36.    (Ratin 
Exemptions). 

Sect.  1 .  Provisions  and  receii>U  whic 
do  not  exclude  the  exemption,  44S 
462,  472,  480.     Poor,  II. 

XXXV.  6  &  7  Ftct  c.  65.     (Registn 
tion  of  Designs). 

Sect.  2.  Shape  or  configuration,  10: 
810.    Designs. 

XXXVI.  6k7Vict.c.7S.  (Attorneys 

Sect.  37.  Signed  bill,  504.  Attone\ 
1. 1. 

XXXVIL  7  &  8  Firf.  c.  92.     (Count 
Coroner). 

Sect.  6.  Compensation,  284.  Corone, 

XXXVIII.  7  kSVict.  c.  98.     (Insd 
vent  Debtors). 

Sect.  25.  Arrears  of  annuity,  181 
Annuity,  I. 

XXXIX.  7  k  SVict.  c.  110.    (Joii 
Stock  Companies). 

1.  Sect.  25.  Certificate  of  registratioi 
432.     Company,  II.  1. 

2.  Sect.  45.  Acceptance  of  bills,  44; 
BiUs,  VI. 

3.  Sects.  66, 68.  Execution  a^aini 
shareholder,  344.  Company,  XI 1 
1. 

XL.  8  &  9  Vict.  c.  18.  (Lands  Clauses 

1.  Sect.  22.  Lands  injuriously  afleci 
ed,  912.    Company,  XVII.  3. 

2.  Sect.  39.  Direction  of  warrant  \ 
assess  compensation,  539.  Compah. 
XVIII.  1. 

3.  Sect  63.  Award  of  compensatioi 
643.     Company,  XVII.  1. 

4.  Sect.  68.  Assessment  of  purcha< 
money,  526.    Company,  XVl.  1. 

5.  Sect  85.  Entry  on  deiMisit,  o'li 
539.    CompaHy,\Xl.  1.  XVIll. 


VENDORS  AND  PURCHASERS. 
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should  require  for  verifying  the  ab- 
stract, or  for  anj  other  purpose,  and 
other  evidence  which,  but  for  the 
condition,  might  be  required  to  prove 
anything  whatsoever,  also  all  searches 
and  inquiries  for  the  purpose  of  ascer- 
taining where  such  deed,  &c.,  or  evi- 
dence was  to  be  found,  and  expenses 
incidental  thereto,  should  "  be  respec- 
tively paid,  made,  searched  for  and 
-  obtamed  by  and  at  the  expensS'of  the 
purchaser  requiring  the  sapie." 

Held :  That  the  vendor  was  not 
bound  to  procure  covenants  for  pro- 
duction from  parties  holding  deeds 
referred  to  in  tne  abstract,  and  not  in 
the  hands  of  the  vendors.  Oahriel  v. 
iS^RtM,847. 

II.  Vendor  8  remedies  after  failure  of 
contract. 

Ejectment,  on  what  admission  of  title, 
807.     Admission^  I. 

III.  Production  of  deeds. 

By  whom  to  be  procured,  847.    Ante, 

IV.  Purchase  under  compulsory  powers. 
Company,  XV. 

Secomdlt  :  on  sales  of  goods  and  chat- 
tels. 

V.  Conditions  precedent. 
Readiness  to  deliver. 

Assumpsit   on    an    agreement   by 

C*  '  itifis  to  seU  to  defendants  cable 
at  a  certain  price  per  ton,  **  the 
said  goods  to  be  delivered  forthwith 
to  the  defendants  at  the  works,  and 
the  said  price  to  be  paid  by  the  de- 
fendants m  cash  in  fourteen  days  from 
the  time  of  the  making  of  the  said 
contract."  Breach :  Nonpayment  after 
fourteen  days.  On  demurrer  to  a 
plea,  Held : 

llbat,  on  the  contract  thus  set  forth, 
■  the  delivery  was  meant  to  precede  the 
payment,  and  that  a  readiness  on 
plaintifi^s  part  to  deliver  the  goods 
was  a  condition  precedent.  Staunton 
V.  Woody  638. 

VI.  Warranties  and  representations. 

Contemporaneous  promises,  280.  Con- 
tracty,  1. 

VOL.  XVI.  N.  8. 


VII.  Quantity. 

"  Say  not  less  than  a  hundred,"  275. 
Contract,  VIII. 

VIII.  Sale  or  return. 

1.  Where  goods  delivered  **  on  sale  or 
return"  are  not  returned  within  u 
reasonable  time,  the  sale  of  the 
goods  becomes  absolute,  and  the 
price  may  be  recovered  under  the 
common  count  for  goods  sold  and 
delivered.     Moss  v.  Sweet,  493. 

2.  At  whose  option,  493,  ante.  Ante, 
1. 

IX.  Vendor*s  remedies. 

Lien,  on  dishonour  of  bills  given  in 
payment,  941.    Post,  X.  2. 

X.  Vendee's  remedies. 

1 .  Assumpsit  for  breach  of  confidence, 
280.    Contract,  Y.  1. 

2.  Action  for  nondelivery:  measure 
of  damages:  dishonour  of  bills  given 
in  payment. 

Defendant  contracted  with  B.  to 
sell  him  500  tons  of  iron,  to  be  de- 
livered in  parcels  at  stated  times,  and 
paid  for  by  bills  at  three  months  each, 
which  were  accordingly  accepted  by 
B.  and  handed  to  defendant.  The 
times  for  delivery  of  the  iron  elapsed 
while  the  bills  were  current.  Both 
bills  were  dishonoured,  and  B,  after- 
wards became  bankrupt.  Part  of  the 
iron  was  undelivered.  The  assignees 
brought  a  special  action  on  the  con- 
tract, claiming  the  entire  value  of  the 
iron  not  delivered. 

Held  that  they  could  recover  only 
the  difference,  if  any,  between  the 
contract  price  of  the  iron,  and  the 
market  price  at  the  time  of  the  breach 
of  contract  to  deliver ;  and  that  the 
giving  of  the  bills  made  no  differ- 
ence m  this  respect,  as  they  had  been 
dishonoured  before  action  brought. 
Valpyv.  Oakley,  94\. 

3.  Distinction  during  the  currency  of 
the  bills,  941.     Ante,  2. 

XI.  Negligence  in  sale. 
4   D 
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VERDICT. 


WILL. 


Ilemedj  of  execution  creditor  against 
sheriff,  239.     Execution,  I. 

VERDICT. 

I.  Bj  whom. 

Bj  jurors  one  of  whom  was  not  sum- 
moned, 620.    t/iiry,  II. 

II.  Effect  of. 

1 .  Pleadings  so  construed  as  to  sup- 
port, 925.    Action,!,  I, 

2.  Intendment  after,  669.    Distress, 
III.  2. 

III.  Aider  by. 

Not  a  defective  title,  546.     Common, 
I.  1. 


VESTRY. 


Consent  of. 


What  resolution  not  a  consent  to 
raise  money  within  stat.  58  O,  3.  c. 
45.  «.  59.  1.    Church  Building  Acts, 


VOTE. 

Voting  paper. 

Misdescription  distinguished  from 
wrong  statement,  819.  Municipal 
Corporation,  I. 


WAIVER 
Of  irregularity  by,  375.     Witness,  I.  1. 

WAR. 
Articles  of,  48.     Enlistment,  I.  1. 

WARRANT  OF  ATTORNEY. 

Omission  to  file  in  Q.  B.,  998.     Bank" 
rupt,  II. 

WARRANTY. 

I.  Of    seaworthiness,    128.     Insurance, 
IV.  1. 


II.  Bycontemporaneoai  representit 
280.     Contraet,Y,\. 


WAY. 

I.  Private:  pleading. 

Certainty  in  describing  the  pren 
in  respect  of  which,  «c. 

A  plea  justifying  an  allied  trej 
as  committed  in  exercise  of  a  rigl 
way,  is  sufficiently  certain  as  to 
premises  in  respect  of  which  the 
IS  claimed,  if  it  describe  thein  ai 
close  in  the  parish**  &c.  "and  con 
&c.,  "called  B.,  with  certain  I 
thereunto  adjoining,  and  another 
called  3f.  and  divers  to  wit  two  c 
closes  next  adjoining  thereto  ;**  cl 
ing  a  way  from  B»  to  M,  and  bad 
the  better  use,  occupation,  &c.  o 
and  the  said  lands  adjoining  the 
and  of  3f.  and  the  said  adjoining  cl 
respectively.    HoU  v.  Daw,  990. 

II.  Private :   Railways  Clauses  C< 
lidation  Act. 

1.  Special  damage,  961.  Baii 
VIIL  1. 

2.  Alteration  over  railway,  19.  j 
ujoy,  I. 

3.  Land  injuriously  affected  by  a 
being  mode  dangerous,  912.  ( 
pony,  XVIL  3. 

4.  Land  injuriously  affected  by  | 
being  put  across  the  way  to  it. 
Company,  XVIL  3. 

III.  Highway.     Highway, 

IV.  Railway.    Railway, 


WIDOW. 
Removeability,  299.    Poor,  IX. 

WIFE. 
See  Baron  and  Feme. 

WILL. 
I.  Alterations  on. 


WITNESS. 


WRITING. 
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Presumptions  as  to,  745,  747.  Altera- 
Hon, 

II.  Declarations  of  testator,  747.  Altera- 
turn,  II. 

III.  Construction  of.    Devise. 

WITNESS. 

I.  Commission  to  examine. 

1.  Statement  of  place  of  examination.  -^ 
Waiver  of  omission.  i 

A  commission  issued  under  stat.  1  ' 
W.  4.  c.  22.  $,  4.  at  the  instance  of; 
plaintiff,  for  the  examination  of  wit-  ■ 
neasea  in  Ireland,  Defendant  did  not ; 
join  in  the  commission.  Neither  the  i 
order  for  a  commission  nor  the  com-  | 
minion  specified  the  place  of  ex  ami-  , 
nation.  By  agreement  between  the  ' 
attorneys,  prior  to  the  granting  of  the  i 
order,  the  examination  was  taken  at  | 
a  particular  place  in  Ireland,  Cross-  j 
interrogatories  were  administered  on  j 
behalf  of  defendant ;  and  on  the  return  j 
of  the  commission  he  obtained  copies  i 
of  the  examinations.  On  the  trial,  | 
documents  obtained  under  the  com- 
mission were  used  by  plaintiff,  who  I 
obtained  a  verdict.     On  taxation  the  ' 


Master  allowed  plaintiff  the  costs  of 
the  commission. 

Held,  on  a  rule  to  review  his  taxa- 
tion, that  the  omission  to  specify  the 
place  of  examination  in  the  order  was, 
at  most,  an  irre^arity,  which  was 
waived  by  defendant's  conduct ;  and 
that  the  costs  were  properly  allowed. 
Hawkins  v.  Baldwin^  375. 

2.  Costs,  375.    Ante,  1. 

II.  Cross  examination. 

In  action  for  slander,  as  to  existence 
of  defamatory  rumours,  175.  Defa- 
mation, II.  1. 

III.  Costs. 

Travelling  expenses,  402.     Costs,  II. 

WORK  AND  LABOUR. 

By  uncertificated  bankrupt,  581.  Bank- 
rupt, V. 

WRITING. 

Explanatory  circumstances  when  looked 
at,  89.     Guarantee,  I. 


U>9.    fBTTfB    LANS,   kOHDOA. 
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